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R25.  Administrative Services, Finance.
R25-14.  Payment of Attorneys Fees in Death Penalty Cases.
R25-14-1.  Authority and Purpose.

(1)  This rule is implemented pursuant to Section 78-35a-
202.

(2)  The purpose of the rule is to establish the procedures
and maximum compensation amounts to be paid for attorneys
fees and litigation expenses by the Division of Finance to legal
counsel appointed by district courts to represent indigent
persons sentenced to death who request representation to file an
action under Title 78, Chapter 35a, Post-Conviction Remedies
Act.

R25-14-2.  Request for Payment.
In order to obtain payment for attorney’s fees and litigation

expenses, counsel appointed by a district court, pursuant to
Section 78-35a-202(2)(c), shall present to the Division of
Finance a certified copy of the district court order of
appointment of legal counsel and a signed Request for Payment
verifying the work has been performed as provided in Section
R25-14-4 pursuant to the schedule of payments set forth in that
section.

R25-14-3.  Scope of Services.
(1)  All appointed counsel, by accepting the court

appointment to represent an indigent client sentenced to death
and by presenting a Request for Payment to the Division of
Finance, agree to provide all reasonable and necessary post-
conviction legal services for the client, including timely filing an
action under the provisions of Title 78, Chapter 35a, Post-
Conviction Remedies Act and representing the client in all legal
proceedings conducted thereafter including, if requested by the
client, an appeal to the Utah Supreme Court.

(2)  All appointed counsel agree to accept as full
compensation for the legal services performed and litigation
costs incurred the amounts provided in the Schedule of
Payments of Attorneys Fees found in Section R25-14-4.

R25-14-4.  Schedule of Payments of Attorneys Fees.
All counsel appointed to jointly represent a single client

shall be paid, in the aggregate, according to the following
schedule of payments upon certification to the Division of
Finance that the specified legal service was performed or the
specified events have occurred:

(1)  $5,000.00 upon appointment by the district court and
presentation of a signed Request for Payment to the Division of
Finance.

(2)  $5,000.00 upon timely filing a petition for post-
conviction relief.

(3)  $10,000.00 after all discovery has been completed, all
prehearing motions have been ruled upon, and a date for an
evidentiary hearing has been set.

(4)  If an evidentiary hearing is required, $5,000.00 on the
date the first witness is sworn.

(5)  $7,500.00 if an appeal is filed from a final order of the
district court. $5,000.00 of the total shall be paid when the brief
on behalf of the indigent person is filed and $2,500.00 when the
Utah Supreme Court finally remits the case to the district court.

(6)  An additional fee of $100 per hour, but in no event to

exceed $5,000.00 in the aggregate, shall be paid if:
(a)  counsel satisfy the requirements of Rule 4-505, Utah

Code of Judicial Administration; and
(b)  the district court finds:
(i)  that the appointed counsel provided extraordinary legal

services that were not reasonably foreseeable at the time of
accepting the appointment, such as responding to or filing a
petition for interlocutory appeal, and

(ii)  the services were both reasonable and necessary for the
presentation of the client’s claims.

(c)  These additional fees shall be paid upon approval by
the district court and compliance with the provisions of this
rule.

R25-14-5.  Payment of Reasonable Litigation Expenses.
The Division of Finance shall pay reasonable litigation

expenses not to exceed a total of $20,000.00 in any one case for
court approved investigators, expert witnesses, and consultants.
Before payment is made for litigation expenses, the appointed
counsel must submit a request for payment to the Division of
Finance including:

(1)  a detailed invoice of all expenses for which payment is
requested; and

(2)  written approval of the district court certifying that the
expenses were both reasonable and necessary for the
presentation of the client’s claims.

R25-14-6.  Withdrawal of Counsel.
(1)  If an attorney appointed under Section 78-35a-202 is

permitted to withdraw by the court or, due to death or disability,
is unable to continue, the attorney shall be paid only for the
actual work performed to the date of withdrawal as certified by
the court.

(2)  If withdrawal is ordered by the court because of
counsel’s improper conduct or the court finds that a foreseeable
conflict of interest which should have been disclosed prior to
appointment existed, all compensation received by the attorney
shall be repaid to the Division of Finance.

KEY:  attorneys, fees, capital punishment, post-conviction*
January 22, 2001 78-35a-202
Notice of Continuation April 5, 2002
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R27.  Administrative Services, Fleet Operations.
R27-1.  Definitions.
R27-1-1.  Authority.

(1)  This rule is established pursuant to Section 63A-9-401,
which requires the Department of Administrative Services,
Division of Fleet Operations, to establish rules regarding the
State Fleet.

R27-1-2.  Definitions.
In addition to the terms defined in Section 63A-9-101, as

used in Title 63A, Chapter 9, or these rules the following terms
are defined.

(1)  "Accident" means any occurrence, in which a state
vehicle is involved in a mishap resulting in harm or injury to
persons, or damage to property, regardless of total cost of
treatments or repairs. It may also be referred to as an incident.

(2)  "Accident Review Committee (ARC)" means the panel
formed by each agency to review accidents in which agency
employees are involved and make a determination as to whether
or not said accidents were preventable.

(3)  "Agency" has the same meaning as provided in Section
63A-9-101(1)(a),(b), and (c).

(4)  "Agency Motor Vehicle Policy (AMV)" means any
policy written by an agency that covers any agency-specific
needs involving the use of a state vehicle that are not addressed
by state vehicle rules. Agencies shall not adopt policies that are
less restrictive than the State vehicle rules.

(5)  "Alternative Fuel Vehicles (AFV)"means any vehicle
designed and manufactured by an original equipment
manufacturer or a converted vehicle designed to operate either
on a dual-fuel, flexible-fuel, or dedicated mode while using fuels
other than gasoline or diesel.  Examples of alternative fuel types
are electricity, bio-diesel, fossil-fuel hybrids, compressed natural
gas, propane, hydrogen, methanol, ethanol, and any other
vehicle fuel source approved by the Federal government’s
Department of Energy (DOE).  AFVs shall be identified and
tracked in DFO’s fleet information system.

(6)  "Authorized Driver" means any individual identified by
an agency in DFO’s Fleet Information System as having the
authority, within his or her scope of employment, to operate a
state vehicle on the agency’s behalf, who holds a valid driver
license, and has completed the specific training and other
criteria required by DFO, Risk Management or employing
agency for the vehicle type that will be operated. An Authorized
Driver may also be referred to as operator, employee or
customer.

(7)  "Authorized Passenger" means any state employee
acting within the scope of his or her employment, or any other
person or animal whose transport is either necessary for the
performance of the authorized driver’s employment duties, or
has been pre-approved by the appropriate department head to
accompany an authorized driver.

(8)  "Capital only lease vehicle" means any vehicle with a
lease designed to recover depreciation cost, (vehicle cost less
salvage value spread over the estimated useful life of the
vehicle, less the incremental cost of Alternative Fuel
Configuration), plus overhead costs only. Capital only leases are
subject to DFO approval.

(9)  "Commute Use" means an employee driving a state

vehicle from the employee’s place of business to the employee’s
place of residence, until the start of the next business day for
more than five calendar days per month.

(10)  "Compressed Natural Gas Vehicle (CNG)" means any
vehicle that may be fueled with compressed natural gas.

(11)  "Department" means the Department of
Administrative Services.

(12)  "Division" has the same meaning as provided by
Section 63A-9-101(3).

(13)  "Driving Privilege Review Board (DPRB)" means the
panel formed for the purpose of reviewing Accident Review
Committee (ARC) decisions regarding the suspension,
withdrawal or revocation of the state vehicle driving privilege.

(14)  "Emergency Vehicle" means any state vehicle which
is primarily used for the purpose of providing law enforcement
and public safety services as defined in Section 53-12-102(3)(a)
and (b), or fire service, or emergency medical services.

(15)  "Expansion vehicle" means any vehicle purchased
when an agency requires an additional vehicle in order to
complete the duties assigned to the requesting agency and will
increase the size of the state fleet. The purchase of an expansion
vehicle requires legislative approval.

(16)  "Extreme Duty Vehicle" a designation used for
preventive maintenance purposes, means, but is not limited to,
emergency vehicles and vehicles driven primarily off-road.

(17)  "Feature" means any option or accessory that is
available from the vehicle manufacturer.

(18)  "Fixed costs" means, for the purposes of this rule,
costs including depreciation, overhead, licensing, betterment,
insurance, and title costs, as well as registration fees.

(19)  "Fleet Vehicle Advisory Committee" means the panel
formed for the purpose of advising DFO, after input form user
agencies, as to the vehicle, included features, and equipment
that will constitute the standard vehicle for each class in the
fleet.

(20)  "FO number" means a vehicle specific number
assigned to each state vehicle for tracking purposes.

(21)  "Fuel Network" means the state program that
provides an infrastructure for fueling state vehicles.

(22)  "Full Service Lease" means a type of lease designed
to recover depreciation costs, overhead costs and all variable
costs.

(23)  "Heavy-duty Vehicle" means any motor vehicle
having a gross vehicle weight range (GVWR) greater than 8,500
pounds. In addition to vehicles licensed for on road use,
includes non-road vehicles, as defined in R27-1-2(31), with a
GVWR greater than 8,500 pounds. Heavy-duty vehicles shall be
tracked in DFO’s fleet information system.

(24)  "Light-duty Vehicle" means any motor vehicle having
a gross vehicle weight rating (GVWR) of 8,500 pounds or less.
In addition to vehicles licensed for on road use, includes non-
road vehicles, as defined in R27-1-2(31), with a GVWR of
8.500 pounds or less. Light-duty vehicles shall be tracked in
DFO’s fleet information system.

(25)  "Miscellaneous Equipment" means any equipment,
enhancement or accessory that is installed on or in a motor
vehicle by persons other than the original vehicle manufacturer,
and other non-fleet related equipment.  Includes, but is not
limited to, light bars, 800 MHz radios, transits, surveying
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equipment, traffic counters, semaphores, and diagnostic related
equipment. Miscellaneous Equipment shall be tracked in DFO’s
fleet information system.

(26)  "Motor Pool" generally, means any vehicle that is
made available to agencies for lease on a short-term basis.

(27 )  "Motor Vehicle" has the same meaning as provided
by Section 63A-9-101(6)(a) and (b).

(28)  "Motor Vehicle Review Committee (MVRC)" means
the panel formed to advise the Division of Fleet Operations
(DFO), as required by Subsection 63A-9-301(1).  The duties of
the MVRC are as specified in Section 63A-9-302.

(29)  "Non-Preventable Accident" means any occurrence
involving an accident/incident in which everything that could
have been reasonably done to prevent it was done and the
accident/incident still occurred. Non-preventable accidents shall
include vandalism of state vehicles being used to conduct state
business.

(30)  "Non-road vehicle" means a vehicle, regardless of
GVWR, that is not licensed for on-road use. Includes, but is not
limited to, vehicles used principally for construction and other
non-transportation purposes.  Golf carts, farm tractors,
snowmobiles, forklifts and boats are examples of vehicles in this
category.  Non-road vehicles shall be tracked in DFO’s fleet
information system.

(31)  "Other Equipment" means vehicles and equipment not
specifically identified in other standard reporting categories.

(32)  "Personal Use" means the use of a state vehicle to
conduct an employees personal affairs, not related to state
business.

(33)  "Preventable Accident" means any occurrence
involving a state vehicle, which results in property damage
and/or personal injury, regardless of who was injured, what
property was damaged, to what extent, or where it occurred, in
which the authorized driver in question failed to do everything
that could have reasonably been done to prevent it.

(a)  Preventable accidents are not limited to collisions.
(b)  As used in this rule, "preventable accidents" include,

but are not limited to: damage to the interior of the state vehicle
due to improperly locked doors, smoke or burn damage caused
by smoking in the vehicle or lack of general care of the vehicles
interior.

(34)  "Preventive Maintenance (PM)" means vehicle
services that are conducted at regular time intervals to deter
mechanical breakdowns, including, but not limited to, lube, oil
and filter changes.

(35)  "Regular Duty Vehicle" a designation used for
preventive maintenance purposes, means a vehicle that is driven
primarily on paved roads under normal driving conditions.

(36)  "Replacement cycle" means the criteria established to
determine when the replacement of a state vehicle is necessary.
A replacement cycle has a time and mileage element, and is
established according to vehicle type and use.

(37)  "Replacement vehicle" means a vehicle purchased to
replace a state vehicle that has met replacement cycle criteria.

(38)  "Service Level Agreement (SLA)" means an
agreement, signed annually, between an agency and DFO in
which the agency agrees to follow all rules, policies and
procedures published by DFO concerning the use of state
vehicles. This document also clearly defines the level of service

between DFO and agencies.
(39)  "State of Utah Fuel Card" means a purchase card

issued to vehicles by the fuel network program, to be used when
purchasing fuel. Fluids and minor miscellaneous items that may
also be purchased with the "State of Utah Fuel Card" cannot
exceed the monthly monetary limits placed on such purchases
by DFO/Fuel Network, unless otherwise authorized.

(40)  "State vehicle" for the purposes of this rule, has the
same meaning as provided by Subsection 63A-9-101(7).

(41)  "Unique Motorized Equipment" (UME) means high-
cost vehicles and equipment such as trains; locomotives;
airplanes; jets; mobile power stations and helicopters. Unique
equipment shall be tracked in DFO’s fleet information system.

(42) "Variable costs" means costs including, but are not
limited to fuel, oil, tires, services, repairs, maintenance and
preventive maintenance.

(43)  "Vehicle Identification Number (VIN)" means the
number issued by the vehicle manufacturer to identify the
vehicle in the event of a theft; this number can be found on the
driver’s side of the dashboard below the windshield.

(44)  "Vendor" means any person offering sales or services
for state vehicles, such as preventive maintenance or repair
services.

KEY:  definitions
January 23, 2002 63A-9-401
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R27.  Administrative Services, Fleet Operations.
R27-5.  Fleet Tracking.
R27-5-1.  Authority.

(1)  This rule is established pursuant to Subsection 63A-9-
401(1)(b), which requires the Division of Fleet Operations
(DFO) to establish one or more fleet automation and
information systems for state vehicles.

(2)  The purpose of this section is to insure that state
vehicles and miscellaneous equipment under the ownership or
control of all state agencies are accounted for and properly
inventoried.

R27-5-2.  Items Tracked in the Fleet Information System.
(1)  All "State Vehicles," as defined in Subsection 63A-9-

101(7) shall be tracked in DFO’s fleet information system.
(2)  For the purpose of managing the state fleet, DFO

makes a definitional distinction between the following
categories of state vehicles:

(a)  "Light Duty Vehicle" as defined in R27-1-2(24);
(b)  "Heavy Duty Vehicle" as defined in R27-1-2(23);
(c)  "Non-road vehicle," as defined in R27-1-2(30);
(d)  "Unique Motorized Equipment," as defined in R27-1-

2(41).
(3)  "Miscellaneous Equipment," as defined in R27-1-

2(25), may be tracked in DFO’s fleet information system.
(4)  Each agency shall be responsible for entering and

maintaining accurate data about each motor vehicle that it owns,
operates, or otherwise controls, into DFO’s fleet information
system.

(5)  The division shall provide each agency with program
access, software updates, licensing fee requirements, system
reports, LAN coordination, user manuals, help-desk access, and
user training necessary to maintain and operate the divisions?
fleet information system to track state vehicles.

(6)  The costs associated with tracking state vehicles shall
be a component of the MIS rate.

KEY:  state fleet information system
April 8, 2002 63a-9-402(1)(b)
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R27.  Administrative Services, Fleet Operations.
R27-6.  Fuel Dispensing Program.
R27-6-1.  Authority.

This rule is established pursuant to subsections 63A-9-
401(1)(c)(vi), 63A-9-401(1)(e), and 63A-2-201.1(a) which
require the Department of Administrative Services, Division of
Fleet Operations (DFO) to make rules establishing requirements
for fuel management programs, and to create and administer a
fuel dispensing services program.

R27-6-2.  Participation.
(1)  Pursuant to Subsection 63A-9-401(2)(a)(1), each state

agency and each institution of higher education shall subscribe
to the fuel dispensing services provided by the division.

(2)  Pursuant to Subsection 63A-9-401(2)(a)(ii), state
agencies may not provide or subscribe to any other fuel
dispensing services, systems, or products other than those
provided by DFO.

(3)  Counties, municipalities, school districts, special
districts and federal agencies may subscribe to fuel dispensing
services provided by DFO.

R27-6-3.  State Fuel Network.
(1)  The state fuel network consists of all fuel sites owned,

leased or under the control of the DFO; all agencies except
institutions of higher education; all counties, municipalities,
school districts, and special districts that subscribe to the
services provided by DFO; and all privately owned fuel sites
that participate in the Utah Fuel Card program.

R27-6-4.  Cost Recovery.
(1)  DFO shall establish, for each fiscal year, fuel rates

designed to recover the costs associated with the purchase of
fuels and overhead costs associated with running the state fuel
dispensing network.

R27-6-5.  Authority to Issue a State of Utah Fuel Card.
(1)  Except when delegated pursuant to the provisions of

R27-6-6, the authority to issue State of Utah Fuel Cards (fuel
card) and assign Personal Identification Numbers (PIN) resides
exclusively with DFO.

(2)  In the event that a fuel card is either lost or stolen, the
operator shall, immediately report the loss or theft of the fuel
card to DFO.

R27-6-6.  Delegation of Authority to Issue Fuel Cards and
Assign PINS.

(1)  The director of the Division of Fleet Operations, with
the approval of the Executive Director of the Department of
Administrative Services, may delegate the authority to issue fuel
cards and assign PINs to other state agencies and institutions by
contract or other means authorized by law, if,

(a)  the state agency or institution has requested the
authority; and

(b)  in the judgment of the director, the state agency or
institution has the necessary resources and skills to perform the
delegated responsibilities.

(2)  The delegation shall contain the following:
(a)  a precise definition of each function to be delegated;

(b)  a clear description of the standards to be met in
performing each function delegated, including but not limited
to,

(i)  a provision that the vehicles for which the fuel cards are
being issued, and to which the PINs are being assigned, are or
will be capital only lease vehicles; and

(ii)  a provision that the vehicle for which the fuel card is
being issued, and to which the PIN is being assigned, is
allocated or assigned to the agency issuing both the fuel card
and the PIN; and

(iii)  a provision that the vehicles for which the fuel cards
are being issued, and to which the PINs are being assigned, are
in DFO’s fleet information system.

(c)  a provision for periodic administrative audits by either
DFO or the Department of Administrative Services; and

(d)  a date on which the agreement shall terminate if the
agreement has not been previously terminated or renewed.

(3)  An agency given the authority to issue fuel cards and
assign PINs shall not issue fuel cards for vehicles not in DFO’s
fleet information system.

(4)  An agreement to delegate functions to a state agency
or institution may be terminated by DFO if the results of
administrative audits conducted by either DFO or the
Department of Administrative Services reveal a lack of
compliance with the terms of the agreement by the state agency
or institution.

(5)  In the event that a fuel card, issued by an agency other
than DFO is either lost or stolen, the operator shall immediately
report the loss or theft of the fuel card to the issuing agency.

R27-6-7.  Authorized Use of a State of Utah Fuel Card.
(1)  The following procedures shall be followed when

purchasing fuel from either a state run or a participating
commercial public fueling site:

(a)  Verify that the vendor is a participant in the State Fuel
Network Program; and

(b)  Follow the procedures that apply to the particular site
and enter the correct information when prompted in order to
purchase fuel.

(2)  Except as provided in paragraph 3 of this section, the
fuel card shall only be used to purchase:

(a)  Fuel; and
(b)  Fluids, car washes and minor miscellaneous items for

state vehicles whose value, taken together, shall not exceed the
monthly monetary limits determined by DFO.

R27-6-8.  Reimbursements.
(1)  Reimbursements for the use of the operator’s personal

funds in order to purchase fuel and/or other services shall be
granted:

(a)  when the operator has verified that the vendor is a
participant in the State Fuel Network Program and at the time
when fuel was being purchased, there was a problem with either
the PIN or card reader that could not be repaired prior to
purchase; or

(b)  when the operator purchases from a vendor that is not
a participant in the State Fuel Network and there is no
participating vendor in the immediate vicinity of the non-
participating vendor.
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(c)  at the discretion of the fuel network manager when
circumstances indicate that the use of personal funds was
necessary.

R27-6-9.  Fuel Purchases.
(1)  For all fuel sites for which DFO purchases fuel:
(a)  The authority to purchase bulk fuel resides exclusively

with DFO.
(b)  All fuel stored at, or contained in, fuel sites for which

DFO purchases fuel shall be the property of the State of Utah,
DFO.

R27-6-10.  Fuel Site Maintenance.
(1)  All fuel sites in the state fuel network for which DFO

purchases fuel shall be managed by the DFO.  All fuel sites for
which DFO does not purchase fuel shall be managed by the
agency, subscribing county, municipality, school district, or
special district that has ownership, possession, or control of the
site.

(2)  Except for privately owned, leased or controlled fuel
sites, maintenance at all other fuel sites in the State Fuel
Network, shall be performed only by personnel of the DFO
and/or their authorized agents.

(3)  Only DFO personnel and/or authorized agents shall be
authorized to disconnect power or communication from any
fueling equipment, including, but not limited to, tanks and
monitoring equipment.

(4)  Personnel of agencies, subscribing counties,
municipalities, school districts and special districts at fuel sites
shall not perform, or give authorization to perform, any site
maintenance.

(c)  Personnel of agencies, subscribing counties,
municipalities, school districts and special districts at fuel sites
shall report any maintenance concerns to the DFO.

(d)  Personnel of agencies, subscribing counties,
municipalities, school districts and special districts at fuel sites
shall provide DFO, its employees and/or authorized agents, 24-
hour access to fuel sites for any maintenance or service needs.

(4)  In the event that a fuel site operated by an agency,
subscribing county, municipality, school district or special
district is not part of the Utah Fuel card system, it shall be the
responsibility of the fuel site personnel to keep records of all
following information for entry into the fleet information
system:

(a)  Correct odometer reading;
(b)  Operators? PIN;
(c)  Vehicle number or license plate number;
(d)  Other information as required by DFO.

R27-6-11.  Underground Fuel Storage Tanks.
(1)  DFO shall be responsible for coordinating the

installation of state owned underground storage tanks and the
upgrading, retrofitting, repair or removal of existing
underground storage tanks located on or about property,
easements or rights of way owned, leased or otherwise
controlled by agencies.

(2)  DFO shall be responsible for paying for all operations
related to the installation, upgrading, retrofitting, repair or
removal of underground fuel storage tanks listed in its

Underground Storage Tank Inventory.
(3)  The costs associated with all operations related to the

installation, repair or removal of Underground Fuel Storage
Tanks that are not contained in DFO Underground Storage Tank
Inventory shall be the responsibility of the agency having
ownership, possession or control of the site in which the storage
tank is found.

(4)  All agency fuel site personnel shall provide DFO, its
employees and/or authorized agents, 24-hour access to fuel sites
for any storage tank maintenance or service needs.

R27-6-12.  Abuse and Neglect of Fueling Equipment.
Damage to fuel equipment that results from the abuse or

neglect of an operator shall be the responsibility of the agency
employing the operator at the time of the incident.

R27-6-13.  Delegation of Authority to Manage and Maintain
Fuel Storage Tanks.

(1)  The director of the Division of Fleet Operations, with
the approval of the Executive Director of the Department of
Administrative Services, may delegate the authority to manage
and maintain fuel storage tanks holding fuel that is not for use
in motor vehicles, to other agencies or institution, by contract or
other means authorized by law, if:

(a)  the state agency or institution has requested the
authority; and

(b)  in the judgment of the director, the state agency or
institution has the necessary resources and skills to perform the
delegated responsibilities.

(2)  The delegation shall contain the following:
(a)  a precise definition of each function to be delegated;
(b)  a clear description of the standards to be met in

performing each function delegated; and
(c)  a provision for periodic administrative audits by either

DFO or the Department of Administrative Services; and
(d)  a date on which the agreement shall terminate if the

agreement has not been previously terminated or renewed.
(3)  An agreement to delegate functions to a state agency

or institution may be terminated by DFO if the results of
administrative audits conducted by either DFO or the
Department of Administrative Services reveal a lack of
compliance with the terms of the agreement by the state agency
or institution.

KEY:  fuel dispensing
April 8, 2002 63A-9-401(1)(c)(vi)

63A-9-401(1)(e)
63A-2-201.1(a)
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R27.  Administrative Services, Fleet Operations.
R27-8.  State Vehicle Maintenance Program.
R27-8-1.  Authority.

This rule is established pursuant to Subsections 63A-9-
401(1)(c)(i) and (iv), which require the Department of
Administrative Services, Division of Fleet Operations (DFO) to
establish rules governing maintenance operations for state
vehicles, and preventative maintenance programs.

Unless specifically exempted in writing by DFO, agencies
shall comply with the preventive maintenance and repair
provisions of this rule.

R27-8-2.  Preventive Maintenance.
(1)  Preventive maintenance (PM) shall be performed in

accordance with the schedule set forth in the Preventive
Maintenance Program Coupon Book that accompanies each full
service lease vehicle.  The Preventive Maintenance Program
Coupon Book is located in the glove compartment of each full
service lease vehicle.

(2)  The driver or agency shall take the vehicle to a vendor
that participates in the vendor’s service network. In the event
that a driver needs to locate a service facility, the vendor will
direct the driver to the nearest service facility that participates in
the vendor’s service network.

(3)  Agencies leasing state vehicles are responsible for
complying with annual safety and emission inspections required
by state law.

(a)  Inspection compliance certificates shall be forwarded
to the DFO offices for vehicle registration.

(4)  When taking a state vehicle in for preventive
maintenance, the drivers shall present the Preventive
Maintenance Coupon Book to the vendor.

R27-8-4.  Repairs.
(1)  In the event a state vehicle is in need of repair(s), the

driver shall contact the vendor prior to having any services
performed.  A toll free telephone number is listed on the front
cover of the Driver Operating Manual and the Program
Information Booklet.

(a)  The driver of the vehicle shall provide the vehicle
number and odometer reading to the vendor.

(b)  In the event that a driver needs to locate a service
facility, the vendor will direct the driver to the nearest service
facility that participates in the vendor’s service network.

(c)  In the event that the vehicle is already in a service
facility, the driver shall direct the shop to contact the vendor.
Authorization to perform the required repairs shall be given by
the vendor.

(2)  When taking a state-owned vehicle in for repair(s), the
driver shall identify the vehicle as belonging to DFO, and not
the division or department to which the vehicles are leased.

R27-8-5.  Agency Maintained Repair Shop Parts Inventory.
(1)  Agencies with capital only lease vehicles may, at their

own expense maintain and operate maintenance and repair
facilities to care for leased vehicles.

(2)  All maintenance and repair shop personnel working on
capital only lease vehicles shall be trained in the use of DFO’s
fleet information system, specifically the work-order ticket

module of the system.
(3)  All maintenance and repairs performed on capital only

lease vehicles shall be entered into the fleet information system
work-order module within 24 hours of the completion of the
work.

(4)  All maintenance and repairs performed or done on full
service leased vehicles shall require prior approval from the
vendor for preventive maintenance and repair services. The
agency maintenance and repair facility shall bill the vendor for
services rendered.

(5)  Agency maintenance and repair facilities shall comply
with all state and federal law, state and federal rules and
regulations governing motor vehicle maintenance and repair
facilities.

KEY:  vehicle maintenance, repair, vendor approval
April 8, 2002 63A-9-401(1)(c)(i)

63A-9-401(1)(c)(iv)
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R58.  Agriculture and Food, Animal Industry.
R58-6.  Poultry.
R58-6-1.  Authority.

Promulgated under authority of Section 4-29-1.

R58-6-2.  Definition of Poultry.
Domesticated fowl, including chickens, turkeys, waterfowl,

ratites, and game birds, except doves and pigeons, which are
bred for the primary purpose of producing eggs or meat.

R58-6-3.  Certificate of Veterinary Inspection.
All poultry and hatching eggs entering Utah must have a

Certificate of Veterinary Inspection or a National Poultry
Improvement Plan Certificate and an entry permit; except birds
for immediate slaughter consigned directly to a licensed
slaughtering establishment.  For an entry permit, this number
may be called during business hours:  (801) 538-7164.

R58-6-4.  Pullorum-Typhoid Rating for Imported Poultry.
A.  No poultry, hatching eggs or baby chicks shall be

brought, shipped, or otherwise introduced into the State of Utah
by any person, individual or corporation that does not originate
from flocks or hatcheries that have a Pullorum-Typhoid Clean
rating given by the official state agency of the National Poultry
Improvement Plan (NPIP) of the state or country of origin, or

B.  Poultry entering Utah from a flock or hatchery which
does not have a clean rating through NPIP certification must
have been tested negative for Salmonella Pullorum,
Mycoplasma gallisepticum (MG),M. synoviae (MS), M.
meleagridis (MM), within the last 30 days.

R58-6-5.  Boxes, Crates and Containers.
Poultry or chicken boxes, crates and containers shall be

new or disinfected before being used to move replacement birds
into the State of Utah, except birds of the same and known
health status as the previous shipment, and identified with a
label cooperating in National Poultry Improvement Plan.

R58-6-6.  Import Permit.
No permit shall be issued for importation until the Utah

Department of Agriculture and Food receives responsible and
complete information from the consignor that the birds to be
imported would not present a disease hazard to Utah flocks.

R58-6-7.  Quarantine of Diseased Poultry.
The Commissioner may quarantine diseased poultry,

whenever any infectious or contagious diseases have been
identified.  The quarantine notice shall be posted in a
conspicuous place on the outside of the coops and premises.

A.  The coops and surroundings must be maintained in a
sanitary condition.

B.  No live poultry shall under any circumstances be
removed from the quarantined coop or premises, except under
permit from the State Department of Agriculture and Food or its
authorized representative.

C.  All dead birds shall be destroyed by burning or by
being placed in a pit properly constructed for disposal of dead
birds.

D.  The attendant shall wear rubber footwear which shall

be disinfected in a disinfectant recognized by U.S. Department
of Agriculture each time before leaving the infected coops.

E.  All crates, utensils or other paraphernalia used around
the infected coops shall be thoroughly cleaned and disinfected
before being removed from the infected premises; except egg
cases and those are to be handled in such manner as may be
designated by the attending veterinarian.

F.  Truck drivers are forbidden to enter quarantined
premises personally or with trucks.

G.  No visitors will be allowed on infected premises.
H.  All droppings and litter shall be buried or burned or

thoroughly disinfected before being removed from the premises.
I.  Vaccination shall be done by or under the direction of

an accredited veterinarian only.
J.  The quarantine shall be in effect until withdrawn by the

Commissioner of Agriculture and Food or his designated agent.

R58-6-8.  Cleaning and Disinfecting Feed Bags, Crates, etc.
A.  Bags used for poultry feeds, mashes, etc., shall, before

being filled at the mill or mixing plant, be cleaned and
disinfected.  All filth or litter shall be removed from them and
the bags then disinfected with a disinfectant recognized by
United States Department of Agriculture 9 CFR 1, 147.23, 24,
and 25, January 1, 2001, edition.

B.  Crates or other containers used for the transportation of
poultry by any poultry producer or anyone buying and selling or
otherwise transporting poultry shall be properly scraped,
cleaned and disinfected with a disinfectant recognized by United
States Department of Agriculture, 9 CFR 1, 147.23, 24, 25,
January 1, 2001, edition, each time after being used.

R58-6-9.  Handling or Disposal of Poultry Droppings and
Litter.

A.  Poultry houses and yards shall be maintained in a
sanitary condition.  All droppings and litter shall be cleaned
regularly and disposed of either by hauling away and scattering
over farm lands, or by burying or burning.

B.  In case it is not practical to dispose of the droppings
and litter regularly in the above manner, they shall be placed
outside the coops and properly screened with fine mesh wire
which will protect it from flies until it can be disposed of as
provided in this rule.

KEY:  disease control
April 2, 2002 4-29-1
Notice of Continuation February 13, 2002



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 9

R65.  Agriculture and Food, Marketing and Conservation.
R65-7.  Horse Racing.
R65-7-1.  Authority.

Promulgated under authority of Section 4-38-4.

R65-7-2.  Definitions.
The following definitions shall apply in these rules unless

otherwise indicated.
1.  "Act" means the Utah Horse Regulation Act.
2.  "Added money" means all monies added to the fees paid

by the horsemen into the purse for a race.
3.  "Age" of a horse is reckoned as beginning on the first

day of January in the year in which the horse is foaled.
4.  "Also Eligible" pertains to (a) a number of eligible

horses, properly entered, which were not drawn for inclusion in
a race, but which become eligible according to preference or lot
if an entry is scratched prior to scratch time deadline; (b) the
next preferred nonqualifier for the finals or consolation from a
set of elimination trials which will become eligible in the event
a finalist is scratched by the stewards for a rule violation or is
otherwise eligible if written race conditions permit.

5.  "Arrears" means money past due for entrance fees,
jockey fees, or nomination or supplemental fees in nomination
races, and therefore in default incidental to these Rules or the
conditions of a race.

6.  "Authorized Agent" means a person appointed by a
written instrument, signed and acknowledged before a notary
public by the owner in whose behalf the Agent will act.  Said
instrument must be on file with the Commission and its
authorized representatives.

7.  "Bleeder" means a horse which during or following
exercise or the race is observed to be shedding blood from one
or both nostrils, or the mouth, or hemorrhaging in the lumen of
the respiratory tract.

8.  "Breeder" of a horse is the owner or lessee of its dam at
the time of breeding.

9.  "Closing" means the time published by the organization
after which nominations or entries will not be accepted for a
race.

10.  "Commission" means the Utah Horse Racing
Commission.

11.  "Commissioner" means a member of the Commission.
12.  "Conditions of a race" are the qualifications which

determine a horse’s eligibility to enter.
13.  "Day" is a period of 24 hours beginning at midnight.
14.  "Race day" is a day during which horse races are

conducted.
15.  "Declaration" means the act of withdrawing an entered

horse from a race before the closing of overnight entries.
16.  "Drug (Medication)" means a substance foreign to the

normal physiology of the horse.
17.  "Enclosure" means all areas of the property of an

organization licensee to which admission can be obtained only
by payment of an admission fee or upon presentation of proper
credentials and all parking areas designed to serve the facility
which are owned or leased by the organization licensee.

18.  "Entry" means a horse made eligible to run in a race.
19.  "Family" means a husband, wife and any dependent

children.

20.  "Field" means all horses competing in a race.
21.  "Financial Interest" means an interest that could result

in directly or indirectly receiving a pecuniary gain or sustaining
a pecuniary loss as a result of ownership or interest in a business
entity, or as a result of salary, gratuity, or other compensation or
remuneration from any person.

22.  "Foreign Substances" are all substances, except those
which exist naturally in the untreated horse at normal
physiological concentration, and shall include but not be limited
to all narcotics, stimulants, or depressants.

23.  "Foul" means an action by any horse or jockey that
hinders or interferes with another horse or jockey during the
running of a race.

24.  "Horse" means an equine of any breed and includes a
stallion, gelding, mare, colt, filly, spayed mare or ridgeling.

25.  "Horse Racing" means any type of horse racing,
including Arabian, Appaloosa, Paint, Pinto, Quarter Horse, and
Thoroughbred horse racing.

26.  Horse Racing Types:
A.  "Appaloosa Horse Racing" means the form of horse

racing in which each participating horse is an Appaloosa horse
registered with the Appaloosa Horse Club or any successor
organization and mounted by a jockey.

B.  "Arabian Horse Racing" means the form of horse racing
in which each participating horse is an Arabian horse registered
with the Arabian Horse Club Registry of America and approved
by the Arabian Horse Racing Association of America or any
successor organization, mounted by a jockey, and engaged in
races on the flat over a distance of not less than one-quarter mile
or more than four miles.

C.  "Paint Horse Racing" means the form of horse racing
in which each participating horse is a Paint horse registered with
the American Paint Horse Association or any successor
organization and mounted by a jockey.

D.  "Pinto Horse Racing" means the form of horse racing
in which each participating horse is a Pinto horse registered
with the Pinto Horse Association of America, Inc., or any
successor organization and mounted by a jockey.

E.  "Quarter Horse Racing" means the form of horse racing
where each participating horse is a Quarter Horse registered
with the American Quarter Horse Association or any successor
organization, mounted by a jockey, and engaged in a race over
a distance of less than one-half mile.

F.  "Thoroughbred Horse Racing" means the form of horse
racing in which each participating horse is a Thoroughbred
horse registered with the Jockey Club or any successor
organization, mounted by a Jockey, and engaged in races on the
flat.

27.  "Inquiry" means the stewards immediate investigation
into the running of a race which may result in the
disqualification of one or more horses.

28.  "Jockey" means the rider licensed to race.
29.  "Jockey Agent" means a licensed authorized

representative of a jockey.
30.  "Lessee" means a licensed owner whose interest in a

horse is by virtue of a completed Commission-approved lease
form attached to the registration certificate and on file with the
Commission.

31.  "Lessor" means the owner of the horse that is leased.
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32.  "Maiden" means a horse that has never won a race
recognized by the official race records of the particular horse’s
breed registry. A maiden which has been disqualified after
finishing first is still a maiden.

33.  "Minor" means any individual under 18 years of age.
34.  "Nominator" means the person who nominated the

horse as a possible contender in a race.
35.  "Objection" means:
A.  A written complaint made to the Stewards concerning

a horse entered in a race and filed not later than two hours prior
to the scheduled post time for the first race on the day which the
questioned horse is entered;

B.  A verbal claim of foul in a race lodged by the horse’s
jockey, trainer, owner, or the owners licensed Authorized Agent
before the race is declared official.

36.  "Occupation License" means a requirement for any
person acting in any capacity within the enclosure during the
race meeting.

37.  "Occupation Licensee" means a person who has
obtained an occupation license.

38.  "Utah Bred Horse" means a horse that is sired by a
stallion standing in Utah.

39.  "Organization License" means a requirement of any
person desiring to conduct a race meeting within the state of
Utah.

40.  "Organization Licensee" means any person receiving
an organization license.  Owner is any person who holds, in
whole or in part, any rights title or interest in a horse, or any
lessee of a horse who has been duly issued a currently valid
owner’s license as a person responsible for such horse.

41.  "Person" means any individual, corporation,
partnership, syndicate, another association or entity.

42.  "Post Position" means the position in the starting gate
assigned to the horse for the race.

43.  "Post Time" means the advertised time for the arrival
of the horses at the start of the race.

44.  "Protest" means a written complaint, signed by the
protester, against any horse which has started in a race and shall
be made to the Stewards within 48 hours after the running of the
race, except as noted in Subsection R65-7-10(8).

45.  "Race Meeting" means the entire period of time not to
exceed 20 calendar days separating any race days for which an
organization license has been granted to a person by the
Commission to hold horse racing.

46.  "Allowance" means a race in which eligibility and/or
the weight to be carried are based upon the horse’s past
performance over a specified time.

47.  "Handicap" means a race in which the weights to be
carried by the entered horses are assigned according to the
Racing Secretary’s evaluation of each horse’s potential for the
purpose of equalizing their respective chances of winning.

48.  "Invitational" means a race in which the competing
horses are selected by inviting their owners to enter specific
horses.

49.  "Match" means a race contest between two horses with
prior consent by the Commission under conditions agreed to by
the owners.

50.  "Nomination" means a race in which the subscription
to a payment schedule nominates and sustains the eligibility of

a particular horse. Nominations must close at least 72 hours
before the first post time of the day the race is originally
scheduled to be run.

51.  "Progeny" means a race restricted to the offspring of
a specific stallion or stallions.

52.  "Purse Race (Overnight)" means any race in which
entries close less than 72 hours prior to its running.

53.  "Schooling Race" means a preparatory race for entry
qualification in official races which conform to requirements
adopted by the Commission.

54.  "Stakes" means a race which is eligible for stakes or
"black-type" recognition by the particular breed registry.

55.  "Trials" means a set of races in which eligible horses
compete to determine the finalists for a purse in a nominated
race.

56.  "Restricted Area" means any area within the enclosure
where access is limited to licensees whose occupation requires
access.  Those areas which are restricted shall include but not be
limited to, the barn area, paddock, test barn, Stewards Tower,
race course, or any other area designated restricted by the
organization licensee and/or the Commission.  Signs giving
notice of restricted access shall be prominently displayed at all
entry points.

57.  "Rules" means the rules herein prescribed and any
amendments or additions.

58.  "Scratch" means the act of withdrawing an entered
horse from a race after the closing of overnight entries.

59.  "Scratch Time" means the deadline set by the
organization licensee for the withdrawing of entered horses.

60.  "Starter" means the horse whose stall door of the
starting gate opens in front of such horse at the time the starter
(the Official) dispatches the horses.

61.  "Subscription" means the act of nominating a horse to
a nomination race.

62.  "Week" means a period of seven days beginning at
12:01 a.m., Monday during which races are conducted.

R65-7-3.  Commission Powers and Jurisdiction.
1. Description and Powers.  The Utah Horse Racing

Commission is an administrative body created by Section 4-38-
3. The Commission consists of five members which are
appointed by the governor, confirmed by the senate, and whose
powers and duties are prescribed by the legislature.  The
Commission appoints an executive director who is the
administrative head of the agency, and the Commission
determines the duties of the executive director.  The
Commission shall have supervision of all race meetings held in
the State of Utah, and all occupation and organization licensees
in the State and all persons on the property of an organization
licensee.

2.  Jurisdiction.  Without limitations by specific mention
hereof, the stated purposes of the Rules and Regulations hereby
promulgated are as follows:

A.  To encourage agriculture and breeding of horses in this
State; and

B.  To maintain race meetings held in the State of the
highest quality and free of any horse racing practices which are
corrupt, incompetent, dishonest or unprincipled; and

C.  To maintain the appearance as well as the fact of
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complete honesty and integrity of horse racing in this State; and
D.  To generate public revenues.
3.  Controlling Authority.  The law, the rules, and the

orders of the Commission supersede the conditions of a race
meeting and govern Thoroughbred, Quarter Horse, Appaloosa,
Arabian, Paint and Pinto racing, except in the event it can have
no application to a specific type of racing.  In the latter case, the
Stewards may enforce rules or conditions of The Jockey Club
for Thoroughbred racing, the American Quarter Horse
Association for Quarter Horse racing; the Appaloosa Horse Club
for Appaloosa racing; the Arabian Horse Racing Association of
America for Arabian racing; the American Paint Horse
Association for Paint racing; and the Pinto Horse Association of
America, Inc., for Pinto racing; if such rules or conditions are
not inconsistent with the Laws of the State of Utah and the
Rules of the Commission.

4.  Punishment By The Commission.  Violation of the Act
and rules promulgated by the Commission, whether or not a
penalty is fixed therein, is punishable in the discretion of the
Commission by denial, revocation or suspension of any license;
by fine; by exclusion from all racing enclosures under the
jurisdiction of the Commission; or by any combination of these
penalties.  Fines imposed by the Commission shall not exceed
$10,000 against individuals for each violation, any Rules or
regulations promulgated by the Commission, or any Order of the
Commission; or for any other action which, in the discretion of
the Commission, is a detriment or impediment to horse racing,
according to Subsection 4-38-9(2).

5.  Extension For Compliance.  If a licensee fails to
perform an act or obtain required action from the Commission
within the time prescribed therefore by these Rules, the
Commission, at some subsequent time, may allow the
performance of such act or may take the necessary action with
the same effect as if the same were performed within the
prescribed time.

6.  Notice To Licensee.  Whenever notice is required to be
given by the Commission or the Stewards, such notice shall be
given in writing by personal delivery to the person to be notified
or by mailing, Certified Mail, Return Receipt Requested, such
notice to the last known address furnished to the Commission;
or may be given as is provided for service of process in a civil
proceeding in the State of Utah and pursuant to the
Administrative Procedures Act.

7.  Location For Information Or Filing With Commission.
When information is requested or a notice in any matter is
required to be filed with the Commission, such notice shall be
delivered to an authorized representative of the Commission at
an office of the Commission on or before the filing deadline.
Offices of the Commission are currently located at:  State of
Utah, Department of Agriculture and Food, 350 North Redwood
Road, Salt Lake City, UT 84116.

8.  Public Inspection Of Documents.  All forms adopted by
the Commission together with all Rules and other written
statements of policy or interpretation; and all final orders,
decisions, and opinions, formulated, adopted or used by the
Commission in the discharge of its functions are available for
public inspection at the above office.

9.  Forms And Instruction.  The following forms and
instructions for their use have been adopted by the Commission:

Apprentice Jockey Certificate
Authorized Agent Agreement
Fingerprint Card
Identifier’s Daily Report
Lease Agreement
Occupation Licensee Application(s)
Occupation License Renewal Application(s)
Open Claim Certificate
Organization’s Daily Report
Organization Licensee Application
Petition for Declaratory Ruling
Petition for Promulgation, Amendment or Repeal of Rule
Petition in and before the Utah Horse Commission
Postmortem Examination Report
Stable Name, Corporation, Partnership or Syndicate

Registration Form
Stewards’ Daily Report
Stewards’ Hearing Notice
Stewards’ Hearing Reports
Subpoena (Steward and Commission)
Test Barn Diuretic Approval Form
10.  Forms for substituting petitions for promulgating or

repealing of rules, and for requests for declaratory ruling are
available at the Utah State Department of Agriculture and Food.

R65-7-4.  Racing Organization.
1.  Allocation Of Racing Dates.  The Commission shall

allocate racing dates for the conduct of horse race meetings
within this State for such time periods and at such racing
locations as the Commission determines will best serve the
interests of the people of the State of Utah in accordance with
the Utah Horse Act.  Upon a finding by the Commission that the
allocation of racing dates for any year is completed, the racing
dates so allocated shall be subject to reconsideration or
amendment only for conditions unforeseen at the time of
allocation.

2.  Application For License And Days To Conduct A Horse
Race Meeting.  Every person who intends to conduct a horse
race meeting shall file such application with the Commission no
later than August 1 of the preceding calendar year.  Any
prospective applicant for license and days to conduct a horse
race meeting failing to timely file the application for license may
be disqualified and its application for license refused summarily
by the Commission.

3.  Commission May Demand Information.  The
Commission may require any racing organization or prospective
racing organization to furnish the Commission with a detailed
proposal and disclosures as to its proposed racing program,
purse, program, financial projections, racing officials, principals
or shareholders, plants, premises, facility, finances, lease
arrangements, agreements, contracts, and such other information
as the Commission may require to determine the eligibility and
qualification of the organization to conduct a race meeting; all
in addition to that required in the application form set forth in
Subsection R65-7-4(4) and as required by Section 4-38-4.

4.  Application For Organization License.  Any person
desiring to conduct a horse race meeting where the public is
charged an admission fee shall apply to the Commission for an
organization license.  The application shall be made on a form
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prescribed and furnished by the Commission.  The application
shall contain the following information:

A.  The dates on which and location where the applicant
intends to conduct the race meeting.

B.  The name and mailing address of the person making the
application.

1.  If the applicant is a corporation, a certified copy of the
Articles of Incorporation and Bylaws; the names and mailing
addresses of all stockholders who own at least 3% of the total
stock issued by the corporation, officers, and directors; and the
number of shares of stock owned by each.

2.  If the applicant is a partnership, a copy of the
partnership agreement, and the names and mailing addresses of
all general and limited partners with a statement of their
respective interest in the partnership.

C.  Description of photographic equipment, video
equipment, and copies of any proposed lease or purchase
contract or service agreement in connection therewith.

D.  Copies of any agreements with concessionaires or
lessees, together with schedules of rates charged for
performance of any service or for sale of any article within the
enclosure, whether directly or through the concessionaire.

E.  Schedule of admission price(s) to be charged.
F.  Applicants must submit balance sheets and profit and

loss statements for each of the three fiscal years immediately
preceding the application, or for the period of organization if
less than three years.  If the applicant has not completed a full
fiscal year since its organization, or if it acquires or is to acquire
the majority of its assets from a predecessor within the current
fiscal year, the financial information shall be given for the
current fiscal year.  All financial information shall be
accompanied by an unqualified opinion of a Certified Public
Accountant; or if the opinion is given with qualifications, the
reasons for the qualifications must be stated.

G.  A schedule of stall rent, entry fees, or any other charges
to be made to the horsemen or public not mentioned above.

H.  Any other information the Commission may require.
For applicants requesting to conduct non pari-mutuel racing, the
licensee fee shall not be less than $25.00.

A separate application upon a form prescribed and
furnished by the Commission shall be filed for each race
meeting which such person proposes to conduct.  The
application, if made by a person, shall be signed and verified
under oath by the person; and if made by more than one person
or by a partnership, shall be signed and verified under oath by
at least two of the persons or members of the partnership; and if
made by an association, a corporation, or any other entity, shall
be signed by the President, attested to by the Secretary under the
seal of such association or corporation, if it has a seal, and
verified under oath by one of the signing officers.

No person shall own any silent or undisclosed interest in
any entity requesting an organization license.  No organization
license shall be issued to any applicant that fails to comply with
provisions of this Rule.  No incomplete license application shall
be considered by the Commission.

I.  In considering the granting or denying of all
organization’s application for a license to conduct horse racing
with the non pari-mutuel system of wagering, the following
criteria, standards, and guides should be considered by the

Commission:
1.  Public Interest
a.  Safety
b.  Morals
c.  Security
d.  Municipal Comments
e.  Revenues:  State and Local
2.  Track Location
a.  Traffic Flow
b.  Support Services (i.e., hotels, restaurants, etc.)
c.  Labor Supply
d.  Public Services (i.e., police, fire, etc.)
e.  Proximity to Competition
3.  Number of Tracks Running or Making Application
a.  Size
b.  Type of Racing
c.  Days
4.  Adequacy of Track Facilities
5.  Experience in Racing of Applicant and Management
a.  Length
b.  Type
c.  Success/Failure
6.  Financial Qualifications of Applicant, Applicant’s

Partners, Officers, Associates, and Shareholders ( To Include
Contract Services)

a.  Financial History
(1)  Records
(2)  Net Worth
7.  Qualifications of Applicant, Applicant’s Partners,

Officers, Associates, and Shareholders (To Include Contract
Services)

(1)  Arrest Record
(2)  Conviction Record
(3)  Litigation Record (Civil/Criminal)
(4)  Law Enforcement Intelligence
8.  Official Attitude of Local Government Involved
9.  Anticipated Effect Upon Breeding and Horse Industry

in Utah
10.  Effect on Saturation of Non pari-Mutuel Market
11.  Anticipated Effect upon State’s Economy
a.  General Economy
(1)  Tourism
(2)  Employment
(3)  Support Industries
b.  Government Revenue
(1)  Tax (Direct/Indirect)
(2)  Income (Direct/Indirect)
12.  Attitude of Local Community Involved
13.  The Written Attitude of Horse Industry Associations
14.  Experience and Credibility of Consultants, Advisors,

and Professionals
a.  Feasibility
b.  Credibility and Integrity of Feasibility Study
15.  Financial and Economic Integrity of Financial Plan
(1)  Equity
a.  Source
b.  Amount
c.  Position
d.  Type
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(2)  Debt
a.  Source
b.  Amount
c.  Terms
d.  Repayment
(3)  Equity to Debt Ratio
a.  Integrity of Financing Plan
(1)  Identity of Participants
(2)  Role of Participants
(3)  History of Participants
(4)  Law Enforcement Intelligence
16.  Apparent or Non-Apparent Hope of Financial Success
5.  List Of Shareholders.  Each organization shall, if a

corporation or partnership, maintain a current list of
shareholders and the number of shares held by each; and such
list shall be available for inspection upon demand by the
Commission or its representatives.  The organization shall
immediately inform the Commission of any change of corporate
officers or directors, general or managing partners, or of any
change in shareholders; provided, however, that if the
organization is a publicly-held entity, it shall disclose the names
and addresses of shareholders who own 3% of the outstanding
shares of the organization.  The organization shall immediately
notify the Commission of all stock options, tender offers, and
any anticipated stock offerings.  The Commission may refuse to
issue a license to, or suspend the license of, any organization
which fails to disclose the real name of any shareholders.

6.  Denial Of License.  The Commission may deny a
license to conduct a horse racing meeting when in its judgment
it determines the proposed meeting is not in the public interest,
or fails to serve the purposes of the Utah Horse Act, or fails to
meet any requirements of Utah State law or the Commission’s
rules.  The Commission shall refuse to issue a license to any
applicant who fails to provide the Commission with evidence of
its ability to meet its estimated financial obligations for the
conduct of the meeting.

7.  Duty Of Licensed Organization.  Each organization
shall observe and enforce the rules of the Commission.  The
license is granted on the condition that the organization, its
officials, its employees and its concessionaires shall obey all
decisions and orders of the Commission.  The organization shall
not allow any wagering within the enclosure of the racing
facility which might be construed as being in violation of the
Laws of the State of Utah.

8.  Conditions Of A Race Meeting.  The organization may
impose conditions for its race meeting as it may deem necessary;
provided, however, that such conditions may not conflict with
any requirements of Utah State Law or the Rules, Regulations
and Orders of the Commission.  Such conditions shall be
published in the Condition Book or otherwise made available to
all licensees participating in its race meeting.  A copy of the
conditions and nomination race book shall be published no later
than 45 days prior to the commencement of the race meeting.  A
proof of such conditions and nomination race book shall be filed
with the Commission no later than 45 days prior to printing.
The conditions and nomination race book is subject to the
approval of the Commission.  The organization may impose
requirements, qualifications, requisites, and track rules for its
race meeting as it may deem necessary; provided such

requirements, qualifications, and track rules do not conflict with
Utah State Law or the Rules, Regulations, and Orders of the
Commission.  Such information shall be published in the
Condition Book, posted on the organization’s bulletin boards, or
otherwise made available to all licensees participating at its race
meeting.

All requirements, qualifications, requisites or track rules
imposed by the organization require prior review and approval
by the Commission, which reserves the right of final decision in
all matters pertaining to the conditions of a race meeting.

9.  Right Of Commission To Information.  The
organization may be asked to furnish the Commission, on forms
approved by the Commission, a daily itemized report of the
receipts of attendance, parking, concessions, commissions, and
any other requested information.  The organization shall also
provide a corrected official program, completed race results
charts approved by the Commission, and any other information
the Commission may require.  Such daily reports shall be filed
with the Commission within 72 hours of the race day.

10.  Duty To Compile Official Program.  The organization
shall compile an official program for each racing day which
shall contain the names of the horses which are to run in each
race together with their respective post positions, post time for
first race, age, color, sex, breeding, jockey, trainer, owners or
stable name, racing colors, weight carried, conditions of the
race, the order in which each race shall be run, the distance to
be run, the value of each race, a list of Racing Officials and
track management personnel, and any other information the
Commission may require.  The Commission may direct the
organization to publish in the program any other information
and notices to the public as it deems necessary.

11.  Duty To Maintain Racing Records.  The organization
shall maintain a complete record of all races of all authorized
race meetings of the same type of racing being conducted by the
organization, and such records shall be maintained and retained
for a period of five years.  This requirement may be met by race
records of Triangle Publications, the American Quarter Horse
Association, the Appaloosa Horse Club, the American Paint
Horse Association, other breed registry associations’ racing
records department, or other racing publications approved by
the Commission.

12.  Horsemen’s Bookkeeper.  The organization shall
employ a Horsemen’s Bookkeeper who shall maintain records
as the organization and Commission shall direct.  The records
shall include the name, address, social security or federal
identification number, and the state or country of residence of
each horse owner, trainer, or jockey participating at the race
meeting who has funds due or on deposit in the horseman’s
account.  The Horsemen’s Bookkeeper shall keep the riding
accounts of the jockeys and shall disburse the received fees to
the proper claimants.  It shall be the duty of the Horsemen’s
Bookkeeper to receive and disburse the purses of each race and
all stakes, entrance money, jockey fees, and other monies that
properly come into his possession, and make disbursements
within 48 hours of receipt of notification from the testing
laboratory that drug tests have cleared unless an appeal or
protest has been filed with the Stewards or the Commission.
The Horsemen’s Bookkeeper may accept monies due belonging
to other organizations or recognized meetings, provided prompt
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return is made to the organization to which the money is due;
except upon written request, the Horsemen’s Bookkeeper shall,
within 30 days after the meeting, disburse all monies to the
persons entitled to receive the same.  The Horsemen’s
Bookkeeper shall maintain a file of all required statements of
partnerships, syndicates, corporations; assignments of interest;
lease agreements; and registrations of authorized agents.  All
records and monies of the Horsemen’s Bookkeeper shall be kept
separate and apart from any other of the organization and are
subject to inspection by the Commission at any time.

13.  Accounting Practices And Responsibility.  The
organization and its managing officers shall ensure that all purse
monies, disbursements, and appropriate nomination race monies
are available to make timely distribution in accordance with the
Act, the Rules and Regulations of the Commission, the
organization rules, and race conditions.  Copies of all
nomination payment race contracts, agreements, and conditions
shall be submitted to the Commission and related reporting
requirements fulfilled as specified by the Commission.  Subject
to approval of the Commission, the organization shall maintain
on a current basis a bookkeeping and accounting program under
the guidance of a Certified Public Accountant.  The Commission
may require periodic audits to determine that the organization
has funds available to meet those distributions for the purposes
required by the Act, the Rules and Regulations of the
Commission, the conditions and nomination race program of the
race meeting, and the obligations incurred in the daily operation
of the race meeting.  Annually, the organization shall file a copy
of all tax returns, a balance sheet, and a profit and loss
statement.

14.  Electronic Photo Finish Device.  All organizations
shall install and maintain in good service an electronic photo
finish device for photographing the finishes of all races and
recording the time of each horse in hundredths of a second,
when applicable, to assist the placing judges and the Stewards
in determining the finishing positions and time of the horses.
Prior to first use, the electronic photo finish device must be
approved by the Commission; and a calibration report must be
filed with the Commission by January 1 of each year.  A
photograph of each finish shall be promptly posted for public
view in at least one conspicuous place in the public enclosure.

15.  Videotape Recording Of Races.  All organizations
shall install and operate a system to provide a videotape
recording of each race so that such recording clearly shows the
position and action of the horses and jockeys at close enough
range to be easily discernible.  A video monitor shall be located
in the Stewards’ Tower to assist in reviewing the running of the
races.  Prior to first use, the videotape recording system and
location and placement of its equipment must be approved by
the Commission.  Every race other than a race run solely on a
straight course may be recorded by use of at least two cameras
to provide panoramic and head-on views of the race.  Races run
solely on the straight course shall be recorded by the use of at
least one camera to provide a head-on view.  Except with prior
approval of the Commission, all organizations shall maintain an
auxiliary videotape recording camera and player in case of
breakdown and/or malfunction of a primary videotape recording
camera or player.

16.  Identification Of Photo Finish Photographs And

Videotape Recordings.  All photo finish photographs and video-
tape recordings required by these Rules shall be identified by
indicating thereon, the date, number of the race, and the name
of the racetrack at which the race is held.

17.  Altering Official Photographs Or Recordings.  No
person shall cut, mutilate, alter or change any photo finish
photograph or videotape recording for the purpose of deceit or
fraud of any type.

18.  Preservation Of Official Photographs And Recordings.
All organizations shall preserve all photographic negatives and
videotape recordings of all races for at least 180 days after the
close of their meeting.  Upon request of the Commission, the
organization shall furnish the Commission with a clear, positive
print of any photograph of any race, or a kinescope print or copy
of the videotape recording of any race.

19.  Viewing Room Required.  The organization shall
maintain a viewing room for the purpose of screening the
videotape recording of the races for viewing by Racing
Officials, jockeys, trainers, owners, and other interested persons
authorized by the Stewards.

20.  Office Space For The Commission.  The organization
shall provide within the enclosure adequate office space for use
by the Commission and its authorized representatives, and shall
provide such necessary office furniture and utilities as may be
required for the conduct of the Commission’s business and the
collection of the public revenues at such organization’s
meetings.

21.  Duty To Receive Complaints.  The organization shall
maintain a place where written complaints or claims of
violations (objections) of racetrack rules, regulations, and
conditions; Commission Rules and Regulations; or Utah State
Laws may be filed.  A copy of any written complaint or claim
filed with the organization shall be filed by the organization
with the Commission or Commission representatives within 24
hours of receipt of the complaint or claim.

22.  Bulletin Boards Required.  The organization shall
erect and maintain a glass enclosed bulletin board close to the
Racing Secretary’s Office in a place where access is granted to
all licensees, upon which all official notices of the Commission
shall be posted.  The organization shall also erect and maintain
a glass enclosed bulletin board in the grandstand area where
access is granted to all race day patrons, upon which all official
notices of the Commission shall be posted.

23.  Communication Systems Required.  The organization
shall install and maintain in good service a telephonic
communication system between the Stewards’ stand, racing
office, jockey room, paddock, testing barn, starting gate, video
camera locations, and other designated places.  The organization
shall also install and maintain in good service a public address
communication system for the purpose of announcing the racing
program, the running of the races, and any public service
notices, as well as maintaining communications with the barn
area for the purpose of paddock calls and the paging of
horsemen.

24.  Ambulance Service.  Subject to the approval of the
Commission, the organization shall provide the services of an
approved medical ambulance and its properly qualified
attendants at all times during the running of the race program at
its meeting and, except with prior permission of the
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Commission, during the hours the organization permits the use
of its race course for training purposes.  The organization shall
also provide the service of a horse ambulance during the same
hours.  A means of communication shall be provided by the
organization between a staffed observation point (Stewards’
Tower and Clocker’s Stand) for the race course and the place
where the required ambulances and their attendants are posted
for prompt response in the event of accident to any person or
horse.  In the event an emergency necessitates the departure of
a required ambulance, the race course shall be closed until an
approved ambulance is again available within the enclosure.

25.  Safety Of Race Course And Premises.  The
organization shall take cognizance of any complaint regarding
the safety or uniformity of its race course or premises, and shall
maintain in safe condition the race course and all rails and other
equipment required for the conduct of its races.

26.  Starting Point Markers And Distance Poles.
Permanent markers must be located at each starting point to be
utilized in the organization’s racing program.  The starting point
markers and distance poles must be of a size and in a position
where they can be seen clearly from the stewards’ stand.  The
starting point markers and distance poles shall be marked with
the appropriate distance and be the following colors:
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27.  Grade And Distance Survey.  A survey by a licensed
surveyor of the race course, including all starting chutes,
indicating the grade and measurement of distances to be run
must be filed with the Commission prior to the first race
meeting.

28.  Physical Requirements For Non pari-Mutuel Racing
Facility.  In order for an organization to be granted a license to
conduct non pari-mutuel racing, the facility shall meet the
following physical requirements:

A.  A regulation track shall be a straightaway course of 440
yards in length.  The straightaway shall connect with an oval not
less than one-half mile in circumference; except that the width
may vary according to the number of horses started in a field,
but a minimum of twenty feet shall be allowed for the first two
horses with an additional five feet for each added starter.

B.  The inner and outer rails shall extend the entire length
of the straightaway and around the connecting oval; it shall be
at least thirty inches and not more than forty-two inches in
height.  A racetrack not approved by the Commission prior to
January 1, 1993, shall otherwise have inner and outer rails of at
least thirty-eight inches (38") and not more than forty-two
inches in height.  It shall be constructed of metal not less than
two inches in diameter, wood not less than two inches in

thickness and six inches in width, or other construction material
approved by the Commission.  Whatever construction material
is used must provide for the safety of both horse and rider.  It
must be painted white and maintained at all times.

C.  Stabling facilities should be adequate for the number of
horses to be on hand for the meet.  In no case will a track with
less than 200 stalls be acceptable, without Utah Horse
Commission approval.

D.  Stands for Stewards and Timers shall be located exactly
on the finish line and provide a commanding and uninterrupted
view of the entire racing strip.

E.  The paddock shall be spacious enough to provide
adequate safety.  The jockey’s room shall be in or adjacent to the
paddock enclosure and shall be equipped with separate but
equal complete sanitation facilities including showers for both
male and female riders.  This area must be fenced to keep out
unauthorized persons and provide maximum security and safety.
The fence shall be at least four feet high of chain link, v-mesh
or similar construction.

F.  A Test Barn with a minimum of two stalls shall be
provided for purpose of collecting urine specimens.  The Test
Barn and a walking ring large enough to accommodate several
horses cooling out at the same time shall be completely enclosed
by a fence at least eight feet high of chain link, v-mesh or
similar construction.  There shall be only one entrance into the
Test Barn enclosure which shall remain locked or guarded at all
times.  Provisions shall be made in this area for an office to
accommodate the needs of the Official Veterinarian and from
which he can observe the stalls and the entrance into the Test
Barn enclosure.  The organization shall provide facilities for the
immediate cooling and freezing of all urine specimens, and shall
make provisions for the specimens to be shipped to the
laboratory packed in dry ice.

G.  A grandstand or bleachers shall be provided for the
spectators and shall provide for the comfort and safety of the
spectators.  Facilities must include rest rooms and a public water
supply.

29.  Organization As The Insurer Of The Race Meeting.
Approval of a race meeting by the Commission does not
establish said Commission as the insurer or guarantor of the
safety or physical condition of the organization’s facilities or
purse of any race.  The organization does thereby agree to
indemnify, save and hold harmless the Utah Horse Commission
from any liability, if any, arising from unsafe conditions of track
facilities or grandstand and default in payment of purses.  The
organization shall provide the Commission with a certificate of
adequate liability insurance.

R65-7-5.  Occupation Licensing and Registration.
1.  Occupation Licenses.  No person required to be licensed

shall participate in a race meeting without their holding a valid
license authorizing that participation.  Licenses shall be
obtained prior to the time such persons engage in their vocations
upon such racetrack grounds at any time during the calendar
year for which the organization license has been issued.

A.  A person whose occupation requires acting in any
capacity within any area of an enclosure shall pay the required
fee and procure the appropriate license or licenses.

B.  A person acting in any of the following capacities shall
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pay the required fee and procure the appropriate license or
licenses: (A list of all required fees shall be available at the Utah
Department of Agriculture and Food.)

1.  Owner/Trainer Combination
2.  Owner
3.  Trainer
4.  Assistant Trainer
5.  Jockey
6.  Veterinarian
7. Jockey Room Attendant
8. Paddock Attendant
9. Pony Rider
10. Concessionaire
11. Valet
12. Groom
C.  A person whose license-identification badge is lost or

destroyed shall procure a replacement license-identification
badge and shall pay the required fee.

D.  The date of payment of all required fees as recorded by
the Commission shall be the effective date of issuance of a
continuous occupation license or registration shall expire on
December 31 of the year in which it is issued.  A license renewal
shall be on an annual basis beginning January 1.

E.  All license applicants may be required to provide two
complete sets of fingerprints on forms provided by or acceptable
to the Commission and pay the required fee for processing the
fingerprint cards through State and Federal Law Enforcement
Agencies.  If the fingerprints are of a quality not acceptable for
processing, the licensee may be required to be refingerprinted.

F.  All applicants for occupation licenses must be a
minimum of 16 years of age.  However, this shall not preclude
dependent children under the age of 16 from working for their
parents or guardian if said parents or guardian are licensed as a
trainer or assistant trainer and permission has been obtained
from the organization licensee.  A trainer or his authorized
representative signing a Test Barn Sample Tag must be licensed
and a minimum of 18 years of age.

2.  Employment Of Unlicensed Person.  No organization,
owner, trainer or other licensee acting as an employer within the
enclosure at an authorized race meeting shall employ or harbor
within the enclosure any person required to be licensed by the
Commission until such organization, owner, trainer, or other
employer determines that such person required to be licensed
has been issued a valid license by the Commission.  No
organization shall permit any owner, trainer, or jockey to own,
train, or ride on its premises during a recognized race meeting
unless such owner, trainer, or jockey has received a license to do
so from the Commission.  The organization or prospective
employer may demand for inspection the license of any person
participating or attempting to participate at its meeting, and the
organization may demand for inspection the documents relating
to any horse on its grounds.

3.  Notice Of Termination.  Any organization, owner,
trainer, or other licensee acting as an employer within the
enclosure at an authorized race meeting shall be responsible for
the immediate notification to the Commission and the
organization conducting the race meeting of a termination of
employment of a licensee.  The employer shall make every effort
to obtain the license badge from the employee and deliver the

license badge to the Commission.
4.  Application For License.  An applicant for license shall

apply in writing on the application forms furnished by the
Commission.

5.  License Identification Badge Requirements.  The
license identification badge may consist of the following
information concerning the licensee:

A.  Full Name
B.  Permanent Address
C.  License Capacity
D.  Date of Issue
E.  Passport-Type Color Photograph
F.  Social Security Number
G.  Date of Birth
All license identification badges may be color coded as to

capacity of occupation and eligibility for access to restricted
areas.  All license holders, except jockeys riding in a race, must
wear a current identification badge while present in restricted
areas of the enclosure or as otherwise specified in Subsection
R65-7-5(1).

6.  Honoring Official Credentials.  Credentials issued by
the Commission may be honored for admission at all gates and
entrances and to all places within the enclosure.  Automobiles
with vehicle decals issued by the Commission to its members
and employees shall be permitted ingress and egress at any
point.  Credentials issued by the National Association of State
Racing Commissioners to its members, past members, and staff
shall be honored by the organization for admission into the
public enclosure when presented therefore by such persons.

7.  License Subject To Conditions And Agreements.
A.  Every license is subject to the conditions and

agreements contained in the application therefore and to the
Statutes and Rules.

B.  Every license issued to a licensee by the Commission
remains the property of the Commission.

C.  Possession of a license does not, as such, confer any
right upon the holder thereof to employment at or participation
in a race.

D.  The Commission may restrict, limit, place conditions
on, or endorse for additional occupational classes, any license,
R65-7-5(9).

8.  Changes In Application Information.  Each licensee or
applicant for license shall file with the Commission his
permanent and his current mailing address and shall report in
writing to the Commission any and all changes in application
information.

9.  Grounds For Denial, Refusal, Suspension Or
Revocation Of License.  The Commission, in addition to any
other valid ground or reason, may deny, refuse to issue, suspend
or revoke an occupation license for any person:

A.  Who has been convicted of a felony of this State, any
other state, or the United States of America; or

B.  Who has been convicted of violating any law regarding
gambling or controlled dangerous substance of this State, any
other state, or of the United States of America; or

C.  Who is unqualified to perform the duties required of the
applicant; or

D.  Who fails to disclose or states falsely any information
required in the application; or
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E.  Who has been found guilty of a violation of any
provision of the Utah Horse Act or of the Rules and Regulations
of the Commission; or

F.  Whose license for any racing occupation or activity
requiring a license has been or is currently suspended, revoked,
refused or denied for just cause in any other competent racing
jurisdiction; or

G.  Who has been or is currently excluded from any racing
enclosure by a competent racing jurisdiction.

10.  Examinations.  The Commission may require the
applicant for any license to demonstrate his knowledge,
qualifications, and proficiency for the license applied for by
such examination as the Commission may direct.

11.  Refusal Without Prejudice.  A refusal to issue a license
(as distinguished from a denial of a license) to an applicant by
the Commission at any race meeting is without prejudice; and
the applicant so refused may reapply for a license at any
subsequent or other race meeting, or he may appeal such refusal
to the Commission for hearing upon his qualifications and
fitness for the license.

12.  Hearing After Denial Of License.  Any person who has
had his license denied may petition the Commission to reopen
the case and reconsider its decision upon a sufficient showing
that there is now available evidence which could not, with the
exercise of reasonable diligence, have been previously presented
to the Commission.  Any such petition must be filed with the
Commission no later than 30 days after the effective date of the
Commission’s decision in the matter.  Any person who has been
denied a license by the Commission may not refile a similar
application for license until one year from the effective date of
the decision to deny the license.

13.  Financial Responsibility Of Applicants.  Applicants for
license as horse owner or trainer must submit satisfactory
evidence of their financial ability to care for and maintain the
horses owned and/or trained by them when such evidence is
requested by the Commission.

14.  Physical Examination.  The Commission or the
Stewards may require that any jockey be examined at any time,
and the Commission or the Stewards may refuse to allow any
jockey to ride until he has successfully passed such examination.

15.  Qualifications For Jockey.  No person under 16 years
of age shall be granted a jockey’s license. A person who has
never ridden in a race at a recognized meeting shall not be
granted a license as jockey unless he has satisfactorily worked
a horse from the starting gate in company, before the Stewards
or their representatives.  Upon the recommendation of the
Stewards, the Commission may issue a jockey’s license granting
permission to such person for the purpose of riding in not more
than four races to establish the qualifications and ability of such
person for the license.  Subsequently, the Stewards may
recommend the granting of a jockey’s license.

16.  Jockey Agent.  A jockey agent is the authorized
representative of a jockey if he is registered with the Stewards
and licensed by the Commission as the Jockey’s representative.
No jockey agent shall represent more than two jockeys at the
same time.

17.  Workers’ Compensation Act Compliance.  No person
may be licensed as a trainer, owner, or in any other capacity in
which such person acts as the employer of any other licensee at

any authorized race meeting, unless his liability for Workers’
Compensation has been secured in accordance with the
Workers’ Compensation Act of the State of Utah and until
evidence of such security for liability is provided the
Commission.  Should any such required security for liability for
Workers’ Compensation be canceled or terminated, any license
held by such person shall be automatically suspended and shall
be grounds for revocation of the license.  If a license applicant
certifies that he has no employees that would subject him to
liability for Workers’ Compensation, he may be licensed, but
only for the period he has no employees.

18.  Program Trainer Prohibited.  No licensed trainer, for
the purpose of avoiding his responsibilities or insurance
requirements as set forth in these Rules, shall place any horse in
the care or attendance of any other trainer.

19.  Qualifications For License As Horse Owner.  No
person may be licensed as a horse owner who is not the owner
of record of a properly registered race horse which he intends to
race in Utah and which is in the care of a licensed trainer, or
who does not have an interest in such race horse as a part owner
or lessee, or who is not the responsible managing owner of a
corporation, syndicate or partnership which is the legal owner
of such horse.

20.  Horse Ownership By Lease.  Horses may be raced
under lease provided a completed Utah Horse Commission,
breed registry, approved pari-mutuel or other lease form
acceptable to the Commission, is attached to the Registration
Certificate and on file with the Commission.  The lessor(s) and
lessee must be licensed as horse owners.  No lessor shall
execute a lease for the purpose of avoiding insurance
requirements.

21.  Statements Of Corporation, Partnership, Syndicate Or
Other Association Or Entity.  All organizational documents of
a corporation, partnership, syndicate or other association or
entity, and the relative proportion of ownership interest, the
terms of sales with contingencies, arrangements, or leases, shall
be filed with the Horsemen’s Bookkeeper of the organization
and with the Commission.  The above-said documents shall
declare to whom winnings are payable, in whose names the
horses shall be run, and the name of the licensed person who
assumes all responsibilities as the owner.  The part owner of any
horse shall not assign his share or any part of it without the
written consent of the other partners, and such consent shall be
filed with the Horsemen’s Bookkeeper and the Commission.  A
person or persons conducting racing operations as a corporation,
partnership, syndicate or other association or entity shall register
the information required by Rules in this Article and pay the
required fee(s) for the appropriate entity.

22.  Stable Name Registration.  A person or persons
electing to conduct racing operations by use of a stable name
shall register the stable name and shall pay the required fee.

A.  The applicant must disclose the identity or identities of
all persons comprising the stable name.

B.  Changes in identities must be reported immediately to
and approval obtained from the Commission.

C.  No person shall register more than one stable name at
the same time nor use his real name for racing purposes so long
as he has a registered stable name.

D.  Any person who has registered under a stable name
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may cancel the stable name after he has given written notice to
the Commission.

E.  A stable name may be changed by registering a new
stable name and by paying the required Fee.

F.  No person shall register a stable name which has been
registered by any other person with any organization conducting
a recognized race meeting.

G.  A stable name shall be clearly distinguishable from that
of another registered stable name.

H.  The stable name, and the name of the owner or
managing owner, shall be published in the official program.  If
the stable name consists of more than one person, the official
program will list the name of the managing owner along with the
phrase "et al."

I.  If a partnership, corporation, syndicate, or other
association or entity is involved in the identity comprising a
stable name, the rules covering a partnership, corporation,
syndicate or other association or entity must be complied with
and the usual fees paid therefore in addition to the fees for the
registration of a stable name.

23.  Ownership Licensing Required.  The ownership
licensing procedures required by the Commission must be
completed prior to the horse starting in a race and shall include
all registrations, statements and payment of fees.

24.  Knowledge Of Rules.  Every licensee, in order to
maintain their qualifications for any license held by them, shall
be familiar with and knowledgeable of the rules, including all
amendments.  Every licensee is presumed to know the rules.

25.  Certain Prohibited Licenses.  Commission-licensed
jockeys, veterinarians, organizations’ security personnel,
vendors, and such other licensees designated by the stewards
with approval of the Commission, shall not hold any other
license.  The Commission may refuse to issue a license to a
person whose spouse holds a license and which, in the opinion
of the Commission, would create a conflict of interest.

R65-7-6.  Racing Officials and Commission Racing
Personnel.

1.  Racing Officials.  The racing officials of a race meeting,
unless otherwise ordered by the Commission, are as follows:
the stewards, the associate judges, the placing judges, the
paddock judge, the patrol judges, the starter, the
identifier/tattooer, and the racing secretary.  No racing official
may serve in that capacity during any race meeting at which is
entered a horse owned by them or by a member of their family
or in which they have any financial interest.  Being the lessee or
lessor of a horse shall be construed as having a financial interest.

2.  Responsibility To The Commission.  The racing
officials shall be strictly responsible to the Commission for the
performance of their respective duties, and they shall promptly
report to the Commission or its stewards any violation of the
rules of the Commission coming to their attention or of which
they have knowledge.  Any racing official who fails to exercise
due diligence in the performance of his duties shall be relieved
of his duties by the stewards and the matter referred to the
Commission.

3.  Racing Officials Subject To Approval.  Every racing
official is subject to prior approval by the Commission before
being eligible to act as a racing official at the meeting.  At the

time of making application for an organization license, the
organization shall nominate the racing officials other than the
racing officials appointed by the Commission; and after issuance
of license to the organization, there shall be no substitution of
any racing official except with approval of the stewards or the
Commission.

4.  Racing Officials Appointed By The Commission.  The
Commission shall appoint the following racing officials for a
race meeting:  The board of three stewards and the
identifier/tattooer.  The Commission may appoint from the
approved stewards list one steward to serve as state steward.

5.  Racing Personnel Employed By The Commission.  The
Commission shall employ the services of the licensing person
for a race meeting.

6.  General Authority Of Stewards.  The stewards have
general authority and supervision over all licensees and other
persons attendant on horses, and also over the enclosures of any
recognized meeting.  Stewards have the power to interpret the
Rules and to decide all questions not specifically covered by
them.  The stewards shall have the power to determine all
questions arising with reference to entries, eligibility and racing;
and all entries, declarations and scratches shall be under the
supervision of the stewards.  The stewards shall be strictly
responsible to the Commission for the conduct of the race
meeting in every particular.

7.  Vacancy Among Racing Officials.  Where a vacancy
occurs among the racing officials, the stewards shall fill the
vacancy immediately.  Such appointment is effective until the
vacancy is filled in accordance with the rules.

8.  Jurisdiction Of Stewards To Suspend Or Fine.  The
stewards’ jurisdiction in any matter commences 72 hours before
entries are taken for the first day of racing at the meeting and
extends until 30 days after the close of such meeting.  In the
event a dispute or controversy arises during a race meeting
which is not settled within the stewards’ thirty-day jurisdiction,
then the authority of the stewards may be extended by authority
of the Commission for the period necessary to resolve the
matter, or until the matter is referred or appealed to the
Commission.  The stewards may suspend for not more than one
year per violation the license of anyone whom they have the
authority to supervise; or they may impose a fine not to exceed
$2,500 per violation; or they may exclude from all enclosures in
this state; or they may suspend and fine and/or exclude.  All
such suspensions, fines, or exclusions shall be reported
immediately to the Commission.  The Stewards may suspend a
horse from participating in races if the horse has been involved
in violation(s) of the rules promulgated by the Commission or
the provisions of the Utah Horse Act under the following
circumstances:

A.  A horse is a confirmed bleeder as determined by the
official veterinarian, and the official veterinarian recommends
to the stewards that the horse be suspended from participation.

B.  A horse is involved with:
i.  Any violation of medication laws and rules;
ii.  Any suspension or revocation of an occupation license

by the stewards or the Commission or any racing jurisdiction
recognized by the Commission; or

iii.  Any violation of prohibited devices, laws, and rules.
9.  Referral To The Commission.  The stewards may refer
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with or without recommendation any matter within their
jurisdiction to the Commission.

10.  Payment Of Fines.  All fines imposed by the stewards
or Commission shall be due and payable to the Commission
within 72 hours after imposition, except when the imposition of
such fine is ordered stayed by the stewards, the Commission, or
a court having jurisdiction.  However, when a fine and
suspension is imposed by the stewards or Commission, the fine
shall be due and payable at the time the suspension expires.
Nonpayment of the fine when due and payable may result in
immediate suspension pending payment of the fine.

11.  Stewards’ Reports And Records.  The stewards shall
maintain a record which shall contain a detailed, written account
of all questions, disputes, protests, complaints, and objections
brought to the attention of the stewards.  The stewards shall
prepare a daily report concerning their race day activities which
shall include fouls and disqualifications, disciplinary hearings,
fines and suspensions, conduct of races, interruptions and
delays, and condition of racing facility.  The stewards shall
submit the signed original of their report and record to the
Executive Director of the Commission within 72 hours of the
race day.

12.  Power To Order Examination Of Horse.  The stewards
shall have the power to have tested, or cause to be examined by
a qualified person, any horse entered in a race, which has run in
a race, or which is stabled within the enclosure; and may order
the examination of any ownership papers, certificates,
documents of eligibility, contracts or leases pertaining to any
horse.

13.  Calling Off Race.  When, in the opinion of the
stewards, a race(s) cannot be conducted in accordance with the
rules of the Commission, they shall cancel and call off such
race(s).  In the event of mechanical failure or interference during
the running of a race which affects the horses in such race, the
Stewards may declare the race a "no contest."  A race shall be
declared "no contest" if no horse covers the course.

14.  Substitution Of Jockey Or Trainer.
A.  In the event a jockey who is named to ride a mount in

a race is unable to fulfill his engagement and is excused by the
stewards, the trainer of the horse may select a substitute jockey;
or, if no substitute jockey is available, the stewards may scratch
the horse from the race.  However, the responsibility to provide
a jockey for an entered horse remains with the trainer; and the
scratching of said horse by the stewards shall not be grounds for
the refund of any nomination, sustaining, penalty payments, or
entry fees.

B.  In the absence of the trainer of the horse, the stewards
may place the horse in the temporary care of another trainer of
their selection; however, such horse may not be entered or
compete in a race without the approval of the owner and the
substitute trainer.  The substitute trainer must sign the entry
card.

15.  Stewards’ List.  The stewards may maintain a stewards’
list of those horses which, in their opinion, are ineligible to be
entered in any race because of poor or inconsistent performance
due to the inability to maintain a straight course, or any other
reason considered a hazard to the safety of the participants.
Such horse shall be refused entry until it has demonstrated to the
stewards or their representatives that it can race safely and can

be removed from the stewards’ list.
16.  Duties Of The Starter.  The starter shall have complete

jurisdiction over the starting gate, the starting of horses, and the
authority to give orders not in conflict with the rules as may be
required to ensure all participants an equal opportunity to a fair
start.  The starter shall appoint his assistants; however, he shall
not permit his assistants to handle or take charge of any horse in
the starting gate without his expressed permission.  In the event
that organization starter assistants are unavailable to head a
horse, the responsibility to provide qualified individuals to head
and/or tail a horse in the starting gate shall rest with the trainer.
The starter may establish qualification for and maintain a list of
such qualified individuals approved by the stewards.  No
assistant starter or any individual handling a horse at the starting
gate shall in any way impede, whether intentionally or
otherwise, the start of the race; nor may an assistant starter or
other individual, except the jockey handling the horse at the
starting gate, apply a whip or other device in an attempt to load
any horse in the starting gate.  No one other than the jockey
shall slap, boot, or otherwise attempt to dispatch a horse from
the starting gate.

17.  Starter’s List.  The starter may maintain a starter’s list
of all horses which, in his opinion, are ineligible to be entered
in any race because of poor or inconsistent performance in the
starting gate.  Such horse shall be refused entry until it has
demonstrated to the starter or his representatives that it has been
satisfactorily schooled in the gates and can be removed from the
starter’s list.  Such schooling shall be under the direct
supervision of the starter or his representatives.

18.  Duties Of The Paddock Judge.  The paddock judge
shall supervise the assembling of the horses scheduled to race,
the saddling of horses in the paddock, the saddling equipment
and changes thereof, the mounting of the jockeys, and their
departure for the post.  The paddock judge shall provide a report
on saddling equipment to the Stewards at their request.

19.  Duties Of Patrol Judges.  The patrol judges, when
utilized, shall be subject to the orders of the stewards and shall
report to the stewards all facts occurring under their observation
during the running of a race.

20.  Duties Of Placing Judges And Timers.  The placing
judges, timers, and/or stewards shall occupy the judges’ stand at
the time the horses pass the finish line; and their duties shall be
to hand time, place the horses in the correct order of finish, and
report the results.  In case of a dead heat or a disagreement as to
the correct order of finish, the decision of the stewards shall be
final.  In placing the horses at the finish, the position of the
horses’ noses only shall be considered the most forward point of
progress.

21.  Duties Of The Clerk Of Scales.  The clerk of scales is
responsible for the presence of all jockeys in the jockey’s room
at the appointed time and to verify that all jockeys have a
current Utah jockey’s license.  The clerk of scales shall verify
the correct weight of each jockey at the time of weighing out
and when weighing in, and shall report any discrepancies to the
stewards immediately.  In addition, he or she shall be
responsible for the security of the jockey’s room and the conduct
of the jockeys and their attendants.  He or she shall promptly
report to the stewards any infraction of the Rules with respect to
weight, weighing, riding equipment, or conduct.  He or she shall
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be responsible for accounting of all data required on the scale
sheet and submit that data to the horsemen’s bookkeeper at the
end of each race day.

22.  Duties Of The Racing Secretary.  The racing secretary
shall write and publish conditions of all races and distribute
them to horsemen as far in advance of the closing of entries as
possible.  He or she shall be responsible for the safekeeping of
registration certificates and the return of same to the trainers on
request or at the conclusion of the race meeting.  He or she shall
record winning races on the form supplied by the breed registry,
which shall remain attached to or part of the registration
certificate.  The racing secretary shall be responsible for the
taking of entries, checking eligibility, closing of entries,
selecting the races to be drawn, conducting the draw, posting the
overnight sheet, compiling the official program, and discharging
such other duties of their office as required by the rules or as
directed by the Stewards.

23.  Duties Of Associate Judge.  An associate judge may
perform any of the duties which are performed by any racing
official at a meeting, provided such duties are assigned or
delegated to them by the Commission or by the stewards
presiding at that meeting.

24.  Duties Of The Official Veterinarian.  The official
veterinarian must be a graduate veterinarian and licensed to
practice in the State of Utah.  He or she shall recommend to the
stewards any horse that is deemed unsafe to be raced, or a horse
that it would be inhumane to allow to race.  He or she shall
supervise the taking of all specimens for testing according to
procedures approved by the Commission.  He or she shall
provide proper safeguards in the handling of all laboratory
specimens to prevent tampering, confusion, or contamination.
All specimens collected shall be sent in locked and sealed cases
to the laboratory.  He or she shall have the authority and
jurisdiction to supervise the practicing licensed veterinarians
within the enclosure.  The official veterinarian shall report to the
Commission the names of all horses humanely destroyed or
which otherwise expire at the meeting, and the reasons
therefore.  The official veterinarian may place horses on a
veterinarian’s list, and may remove from the list those horses
which, in their opinion, can satisfactorily compete in a race.

25.  Veterinarian’s List.  The official veterinarian may
maintain a list of all horses who, in their opinion, are incapable
of safely performing in a race and are, therefore, ineligible to be
entered or started in a race.  Such horse may be removed from
the Veterinarian’s List when, in the opinion of the official
veterinarian, the horse has satisfactorily recovered the capability
of performing in a race.  The reasons for placing a horse on the
veterinarian’s list shall include the shedding of blood from one
or both nostrils following exercise or the performance in a race
and the running of a temperature unnatural to the horse.

26.  Duties Of The Identifier.  The identifier shall identify
all horses starting in a race.  The identifier shall inspect
documents of ownership, eligibility, registration, or breeding as
may be necessary to ensure proper identification of each horse
eligible to compete at a race meeting provide assistance to the
stewards in that regard.  The identifier shall immediately report
to the paddock judge and the stewards any horse which is not
properly identified or any irregularities reflected in the official
identification records.  The identifier shall report to the stewards

and to the Commission on general racing practices observed,
and perform such other duties as the Commission may require.
The identifier shall report to the racing secretary before the
close of the race day business.

R65-7-7.  Entries and Declarations.
1.  Control Over Entries And Declarations.  All entries and

declarations are under the supervision of the Stewards or their
designee; and they, without notice, may refuse the entries any
person or the transfer of entries.

2.  Racing Secretary To Establish Conditions.  The racing
secretary may establish the conditions for any race, the
allowances or handicaps to be established for specific races, the
procedures for the acceptance of entries and declarations, and
such other conditions as are necessary to provide and conduct
the organization’s race meeting.  The racing secretary is
responsible for the receipt of entries and declarations for all
races.  The racing secretary, employees of their department, or
racing officials shall not disclose any pertinent information
concerning entries which have been submitted until all entries
are closed.  After an entry to a race for which conditions have
been published has been accepted by the racing secretary or
their delegate, no condition of such race shall be changed,
amended or altered, nor shall any new condition for such race
be imposed.

3.  Entries.  No horse shall be entered in more than one
race on the same day.  No person shall enter or attempt to enter
a horse for a race unless such entry is a bona fide entry made
with the intention that such horse is to compete in the race for
which entry is made except, if racing conditions permit, for
entry back in finals or consolations involving physically
disabled or dead qualifiers for purse payment purposes.  Entries
shall be in writing on the entry card provided by the
organization and must be signed by the trainer or assistant
trainer of the horse.  Entries made by telephone are valid
properly confirmed by the track when signing the entry card.
No horse shall be allowed to start unless the entry card has been
signed by the trainer or his assistant trainer.

4.  Determining Eligibility.  Determination of a horse’s
eligibility, penalty or penalties and the right to allowance or
allowances for all races shall be from the date of the horse’s last
race unless the conditions specify otherwise.  The trainer is
responsible for the eligibility of his horse and to properly enter
his horse in condition.  In the event the records of the Racing
Secretary or the appropriate breed registry do not reflect the
horse’s most recent starts, the trainer or owner shall accurately
provide such information.  If a horse is not eligible under the
first condition of any race, he cannot be eligible under
subsequent conditions.  If the conditions specify nonwinners of
a certain amount, it means that the horse has not won a race in
which the winner’s share was the specified amount or more.  If
the conditions specify nonearners of a stated amount, it means
that the horse has not earned that stated amount in any total
number of races regardless of the horse’s placing.

5.  Entries Survive With Transfer.  All entries and rights of
entry are valid and survive when a horse is sold with his
engagements duly transferred.  If a partnership agreement is
properly filed with the Horsemen’s Bookkeeper, subscriptions,
entries and rights of entry survive in the remaining partners.
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Unless written notice to the contrary is filed with the stewards,
the entries, rights of entry, and engagements remain with the
horse and are transferred therewith to the new owner.  No entry
or right of entry shall become void on the death of the nominator
unless the conditions of the race state otherwise.

6.  Horses Ineligible To Start In A Race.  In addition to any
other valid ground or reason, a horse is ineligible to start any
race if:

A.  Such horse is not registered by The Jockey Club if a
Thoroughbred; the American Quarter Horse Association if a
Quarter Horse; the Appaloosa Horse Club if an Appaloosa; the
Arabian Horse Club Registry of America if an Arabian; the
American Paint Horse Association if a Paint; the Pinto Horse
Association of America, Inc., if a Pinto; or any successors to any
of the foregoing or other registry recognized by the
Commission.

B.  The Certificate of Foal Registration, eligibility papers,
or other registration issued by the official registry for such horse
is not on file with the racing secretary one hour prior to post
time for the race in which the horse is scheduled to race.

C.  Such horse has been entered or raced at any recognized
race meeting under any name or designation other than the name
or designation duly assigned by and registered with the official
registry.

D.  The Win Certificate, Certificate of Foal Registration,
eligibility papers or other registration issued by the official
registry has been materially altered, erased, removed, or forged.

E.  Such horse is ineligible to enter said race, is not duly
entered for such race, or remains ineligible to time of starting.

F.  The trainer of such horse has not completed the
prescribed licensing procedures required by the Commission
before entry and the ownership of such horse has not completed
the prescribed licensing procedures prior to the horse starting or
the horse is in the care of an unlicensed trainer.

G.  Such horse is owned in whole or in part or trained by
any person who is suspended or ineligible for a license or
ineligible to participate under the rules of any Turf Governing
Authority or Stud Book Registry.

H.  Such horse is a suspended horse.
I.  Such horse is on the stewards’ list, starter’s list, or the

veterinarian’s list.
J.  Except with permission of the stewards and identifier,

the identification markings of the horse do not agree with
identification as set forth on the registration certificate to the
extent that a correction is required from the appropriate breed
registry.

K.  Except with the permission of the stewards, a horse has
not been lip tattooed by a Commission approved tattooer.

L.  The entry of a horse is not in the name of his true
owner.

M.  The horse has drawn into the field or has started in a
race on the same day.

N.  Its age as determined by an examination of its teeth by
the official veterinarian does not correspond to the age shown
on its registration certificate, such determination by tooth
examination to be made in accordance with the current "Official
Guide for Determining the Age of the Horse" as adopted by the
American Association of Equine Practitioners.

7.  Horses Ineligible To Enter Or Start.  Any horse

ineligible to be entered for a race or ineligible to start in any
race which is entered or competes in such race, may be
scratched or disqualified; and the stewards may discipline any
person responsible.

8.  Registration Certificate To Reflect Correct Ownership.
Every certificate of registration, eligibility certificate or lease
agreement filed with the organization and its racing secretary to
establish the eligibility of a horse to be entered for any race shall
accurately reflect the correct and true ownership of such horse,
and the name of the owner which is printed on the official
program for such horse shall conform to the ownership as
declared on the certificate of registration or eligibility
certificate.  A stable name may be registered for such owner or
ownership with the Commission.  In the event ownership is by
syndicate, corporation, partnership or other association or entity,
the name of the owner which is printed on the official program
for such shall be the responsible managing owner, officer, or
partner who assumes all responsibilities as the owner.

9.  Alteration Or Forgery Of Certificate Of Registration.
No person shall alter or forge any win sheet, certificate of
registration, certificate of eligibility, or any other document of
ownership or registration, no willfully forge or alter the
signature of any person required on any such document or entry
card.

10.  Declarations And Scratches.  Any trainer or assistant
trainer of a horse which has been entered in a race who does not
wish such horse to participate in the draw must declare his horse
from the race prior to the close of entries.  Any trainer or
assistant trainer of a horse which has been drawn into or is also
eligible for a race who does not wish such horse to start in the
race, must scratch his horse from the race prior to the designated
scratch time.  The declaration or scratch of a horse from a race
is irrevocable.

11.  Deadline For Arrival Of Entered Horses.  All horses
scheduled to compete in a race must be present within the
enclosure no later than 30 minutes prior to their scheduled race
without stewards’ approval.  Horses not within the enclosure by
their deadline may be scratched and the trainer subject to fine
and/or suspension.

12.  Refund Of Fees.  If a horse is declared or scratched
from a race, the owner of such horse shall not be entitled to a
refund of any nomination, sustaining and penalty payments,
entry fees, or organization charges paid or remaining due at the
time of the declaration or scratch.  In the event any race is not
run, declared off, or canceled for any reason, the owners of such
horses that remain eligible at the time the race is declared off or
canceled shall be entitled to a complete refund of all the above
payments and fees less monies specified in written race
conditions for advertising and promotion.

13.  Release Of Certificates.  Any certificate of registration
or document of ownership filed with the racing secretary to
establish eligibility to enter a race shall be released only to the
trainer of record of the horse.  However, the trainer may
authorize in a form provided by the racing secretary the release
of the certificate to the owner named on the certificate or his
authorized agent.  Any disputes concerning the rights to the
registration certificates shall be decided by the stewards.

14.  Nomination Races.  Prior to the closing of
nominations, the organization shall file with the Commission a
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copy of the nomination blank and all advertisements for races to
be run during a race meeting.  For all races which nominations
close no earlier than 72 hours before post time, the organization
shall furnish the Commission and the owners of horses
previously made eligible by compliance with the conditions of
such race, with a list of all horses nominated and which remain
eligible.  The list shall be distributed within 15 days after the
due date of each payment and shall include the horse’s name, the
owner’s name and the total amount of payments and gross purse
to date, including any added monies, applicable interest,
supplementary payments, and deduction for advertising and
administrative expenses.  The organization shall deposit all
monies for a nomination race in an escrow account according to
procedures approved by the Commission.

15.  Limitations On Field And Number Of Races.  No race
with less than five horses entered, or three horses ultimately
participating, shall be run, with the exception of a trial or the
finals for a nomination race.  No more than 20 races may be run
on a race day, except with permission of the Commission.  A
race day may be canceled if less than 75 horses have been
entered on the day’s program, with the exception of days on
which trials or finals for a nomination race are scheduled.

16.  Agreement Upon Entry.  No entry shall be accepted in
any race except upon the condition that all disputes, claims, and
objections arising out of the racing or with respect to the
interpretation of Commission and track rules or conditions of
any race shall be decided by the Board of Stewards at the race
meet; or, upon appeal, decided by the Commission.

17.  Selection Of Entered Horses.  The manner of selecting
post positions of horses shall be determined by the stewards.
The selection shall be by lot and shall be made by one of the
stewards or their designee and a horseman, in public, at the
close of entries.  If the number of entries to any race is in excess
of the number of horses which may, because of track limitations,
be permitted to start in any one race, the race may be split; or
four horses not drawing into the field may be placed on an also
eligible list.

18.  Preferred List Of Horses.  The racing secretary may
maintain a list of entered horses eliminated from starting by a
surplus of entries, and these horses shall constitute a preferred
list and have preference.  The manner in which the preferred list
shall be maintained and all rules governing such list shall be the
responsibility of the Racing Secretary.  Such rules must be
submitted to the Commission 30 days prior to the
commencement of the meet and are subject to approval by the
Commission.

R65-7-8.  Veterinarian Practices, Medication and Testing
Procedures.

1.  Veterinary Practices - Treatment Restricted.  Within the
time period of 24 hours prior to the post time for the first race of
the week until four hours after the last race of the week, no
person other than Utah licensed veterinarians or animal
technicians under direct supervision of a licensed veterinarian
who have obtained a license from the Commission shall
administer to any horse within the enclosure any veterinary
treatment or any medicine, medication, or other substance
recognized as a medication, except for recognized feed
supplements or oral tonics or substances approved by the

Official Veterinarian.
2.  Veterinarians Under Supervision Of Official

Veterinarian.  Veterinarians licensed by the Commission and
practicing at an authorized meeting are under the supervision of
the Official Veterinarian and the Stewards.  The Official
Veterinarian shall recommend to the Stewards or the
Commission the discipline to be imposed upon a veterinarian
who violates the Rules, and he or she may sit with the Stewards
in any hearing before the Stewards concerning such discipline
or violation.

3.  Veterinarian Report.  Every veterinarian who treats any
horse within the enclosure for any contagious or communicable
disease shall immediately report to the official veterinarian in
writing on a form approved by the Commission.  The form shall
include the name and location of the horse treated, the name of
the trainer, the time of treatment, the probable diagnosis, and the
medication administered.  Each practicing veterinarian shall be
responsible for maintaining treatment records on all horses to
which they administer treatment during a given race meeting.
These records shall be available to the Commission upon
subpoena when required.  Any such record and any report of
treatment as described above is confidential; and its content
shall not be disclosed except in a proceeding before the stewards
or the Commission, or in the exercise of the Commission’s
jurisdiction.

4.  Drugs Or Medication.  Except as authorized by the
provisions of this Article, no drug or medication shall be
administered to any horse prior to or during any race.  Presence
of any drug or its metabolites or analog, or any substance
foreign to the natural horse found in the testing sample of a
horse participating in a Commission-sanctioned race shall result
in disqualification by the Stewards.  When a horse is
disqualified because of an infraction of this Rule, the owner or
owners of such horse shall not participate in any portion of the
purse or stakes; and any trophy or other award shall be returned.
(See Drugs and Medications Exceptions, Section R67-7-13.)

5.  Racing Soundness Examination.  Each horse entered to
race may be subject to a veterinary examination by the official
veterinarian or his authorized representative for racing
soundness and health on race day.

6.  Positive Lab Reports.  A finding by a licensed
laboratory that a test sample taken from a horse contains a drug
or its metabolites or analog, or any substance foreign to the
natural horse shall be prima facie evidence that such has been
administered to the horse either internally or externally in
violation of these rules.  It is presumed that the sample of urine,
saliva, blood or other acceptable specimen tested by the
approved laboratory to which it is sent is taken from the horse
in question; its integrity is preserved; that all procedures of same
collection and preservation, transfer to the laboratory, and
analyses of the sample are correct and accurate; and that the
report received from the laboratory pertains to the sample taken
from the horse in question and correctly reflects the condition
of the horse during the race in which he was entered, with the
burden on the trainer, assistant trainer or other responsible party
to prove otherwise at any hearing in regard to the matter
conducted by the stewards or the Commission.

7.  Intent Of Medication Rules.  It shall be the intent of
these rules to protect the integrity of horse racing, to guard the
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health of the horse, and to safeguard the interests of the public
and the racing participants through the prohibition or control of
all drugs, medication, and substances foreign to the natural
horse.

8.  Power To Have Tested.  As a safeguard against the use
of drugs, medication, and substances foreign to the natural
horse, a urine or other acceptable sample shall be taken under
the direction of the official veterinarian from the winner of every
race and from such other horses as the stewards or the
Commission may designate.

9.  Pre-Race Testing.  The stewards may require any horse
entered to race to submit to a blood or other pre-race test, and no
horse is eligible to start in a race until the owner or trainer
complies with the required testing procedure.

10.  Equipment For Official Testing.  Organizations shall
provide the equipment, necessary supplies and services
prescribed by the Commission and the official veterinarian for
the taking of or administration of blood, urine, saliva or other
tests.

11.  Taking Of Samples.  Blood, urine, saliva or other
samples shall be taken under the direction of the official
veterinarian or persons appointed or assigned by the official
veterinarian for taking samples.  All samples shall be taken in a
detention area approved by the Commission, unless the Official
Veterinarian approves otherwise.  Each horse shall be cooled
out for a minimum of 30 minutes after entry into the test barn
before a sample is to be taken.  The taking of any test samples
shall be witnessed, confirmed or acknowledged by the trainer of
the horse being tested or his authorized representative or
employee, and may be witnessed by the owner, trainer, or other
licensed person designated by them.  Samples shall be sent to
racing laboratories approved and designated by the Commission,
in such manner as the Commission or its designee may direct.
All required samples shall be in the custody of the official
veterinarian, his/her assistants or other persons approved by the
official veterinarian from the time they are taken until they are
delivered for shipment to the testing laboratory.  No person shall
tamper with, adulterate, add to, break the seal of, remove or
otherwise attempt to so alter or violate any sample required to
be taken by this Article, except for the addition of preservatives
or substances necessarily added by the Commission-approved
laboratory for preservation of the sample or in the process of
analysis.

The Commission has the authority to direct the approved
laboratory to retain and preserve samples for future analysis.

The fact that purse money has been distributed prior to the
issuance of a laboratory report shall not be deemed a finding
that no chemical substance has been administered in violation of
these Rules to the horse earning such purse money.

12.  Laboratories Approved By The Commission.  Only
laboratories approved by the Commission may be used in
obtaining analysis reports on urine, or other specimens, taken
from the winners or other designated horses of each race
meeting.  The Commission and the Board of Stewards shall
receive reports directly from the laboratory.

13.  Split Samples.  As determined by the official
veterinarian, when sample quantity permits, each test sample
shall be divided into two portions so that one portion shall be
used for the initial testing for unknown substances.  If the

Trainer or owner so requests in writing to the stewards within
48 hours of notice of positive lab report on the test sample of his
horse, the second sample shall be sent for further testing to a
drug testing laboratory designated and approved by the
commission.  Nothing in this rule shall prevent the commission
or executive director from ordering first use of both sample
portions for testing purposes.  The results of said split sampling
may not prevent the disqualification of the horse as per R65-7-
8-4 and 65-7-8-6.  All costs for transportation and testing of the
second sample portion shall be the responsibility of the
requesting person.  The official veterinarian shall have overall
supervision and responsibility for the freezing, storage and
safeguarding of the second sample portion.

14.  Facilitating The Taking Of Urine Samples.  When a
horse has been in the test barn more than 1-1/2 hours, a diuretic
may be administered by the Official Veterinarian for the
purpose of facilitating the collection of a urine sample with
permission of the stewards and the trainer or the trainer’s
authorized test barn representative.  The cost of administration
of the diuretic is the responsibility of the trainer.  Prior to the
administration of a diuretic, a blood sample may be taken from
the horse.

15.  Postmortem Examination.  Every horse which dies or
suffers a breakdown on the racetrack in training or in
competition within any enclosure licensed by the Commission
and is destroyed, may undergo, at a time and place acceptable to
the official veterinarian, a postmortem examination to the extent
reasonably necessary to determine the injury or sickness which
resulted in euthanasia or natural death.  Any other horse which
expires within any enclosure may be required by the official
veterinarian to undergo a postmortem examination.

A.  The postmortem examination required under this rule
will be conducted by a licensed veterinarian employed by the
owner or his trainer in consultation with the official
veterinarian, who may be present at such postmortem
examination.

B.  Test samples may be obtained from the carcass upon
which the postmortem examination is conducted and shall be
sent to a laboratory approved by the Commission for testing for
foreign substances or their metabolites and natural substances
at abnormal levels.  When practical, samples shall be procured
prior to euthanasia.

C.  The owner of the deceased horse shall make payment
of any charges due the veterinarian employed by him to conduct
the postmortem examination.

D.  A record of such postmortem shall be filed with the
official veterinarian by the owner’s veterinarian within 72 hours
of the death and shall be submitted on a form supplied by the
Commission.

E.  Each owner and trainer accepts the responsibility for
the postmortem examination provided herein as a requisite for
maintaining the occupation license issued by the Commission.

R65-7-9.  Running the Race.
1.  Jockeys To Report.  Every jockey engaged to ride in a

race shall report to the jockey room at least one hour before post
time of the first race and shall weigh out at the appointed time
unless excused by the stewards.  After reporting, a jockey shall
not leave the jockey room until all of their riding engagements
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have been fulfilled and/or unless excused by the stewards.
2.  Entrance To Jockey Room Prohibited.  Except with

permission of the stewards or the Commission, no person shall
be permitted entrance into the jockey room from one hour
before post time for the first race until after the last race other
than jockeys, their attendants, racing officials and security
officers on duty, and organization employees performing
required duties.

3.  Weighing Out.  All jockeys taking part in a race must be
weighed out by the Clerk of Scales no more than one hour
preceding the time designated for the race.  Any overweight in
excess of one pound shall be declared by the jockey to the Clerk
of Scales, who shall report such overweight and any change in
jockeys to the Stewards for immediate public announcement.  A
jockey’s weight includes the riding costume, racing saddle and
pad; but shall not include the jockey’s safety helmet, whip, the
horse’s bridle or other regularly approved racing tack.  A jockey
must be neat in appearance and must wear a conventional riding
costume.

4.  Unruly Horses In The Paddock.  If a horse is so unruly
in the saddling paddock that the identifier cannot read the tattoo
number and properly identify the horse; or if the trainer or their
assistant is uncooperative in the effort to identify the horse, then
the horse may be scratched by order of the stewards.

5.  Use Of Equipment.  No bridle shall weigh more than
two pounds, nor shall any whip weigh more than one pound or
be more than 31 inches in length.  No whip shall be used unless
it shall have affixed to the end thereof a leather "popper."  All
whips are subject to inspection and approval by the stewards.
Blinkers are not to be placed on the horse until after the horse
has been identified by the official identifier, except with
permission of the stewards.

6.  Prohibited Use Of Equipment.  Jockeys are prohibited
from whipping a horse excessively, brutally, or upon the head,
except when necessary to control the horse.  No mechanical or
electrical devices or appliances other then the ordinary whip
shall be possessed by any individual or used on any horse at any
time a race meeting, whether in a race or otherwise.

7.  Responsibility For Weight.  The jockey, trainer and
owner shall be responsible for the weight carried by the horse
after the jockey has been weighed out for the race by the clerk
of scales.  The trainer or owner may substitute a jockey when the
engaged jockey reports an overweight in excess of two pounds.

8.  Safety Equipment Required.  All persons, when
mounted on a race horse within the enclosure or riding in a race,
shall wear a properly fastened safety helmet and flak jacket.  The
Commission or the stewards may require any other person to
wear such helmet and jacket when mounted on a horse within
the enclosure.  All safety helmets and flak jackets so required
are subject to approval of the stewards or Commission.

9.  Display Of Colors And Post Position Numbers.  In a
race, each horse shall carry a conspicuous saddle cloth number
and a head number, and the jockey shall wear colors and a
numbered helmet cover corresponding to the number of the
horse which are furnished by the organization licensee.

10.  Deposit Of Jockey Fee.  The minimum jockey mount
fee for a losing mount in the race must be on deposit with the
horsemen’s bookkeeper, prior to the time for weighing out, and
failure to have such minimum fee on deposit is cause for

disciplinary action and cause for the stewards to scratch the
horse for which such fee is to be deposited.  The organization
assumes the obligation to pay the jockey fee when earned by the
engaged jockey.  The jockey fee shall be considered earned
when the jockey is weighed out by the clerk of scales, unless, in
the opinion of the stewards, such jockey capable of riding elect
to take themselves off the mount without proper cause.

11.  Requirements For Horse, Trainer, And Jockey.  Every
horse must be in the paddock at the time appointed by the
stewards before post time for their race.  Every horse must be
saddled in the paddock stall designated by the paddock judge
unless special permission is granted by the stewards to saddle
elsewhere.  Each trainer or their assistant trainer having the care
and custody of such horse shall be present in the paddock to
supervise the saddling of the horse and shall give such
instructions as may be necessary to assure the best performance
of the horse.  Every jockey participating in a race shall give their
best effort in order to facilitate the best performance of their
horse.

12.  Failure To Fulfill Jockey Engagements.  No jockey
engaged for a certain race or for a specified time may fail or
refuse to abide by his or her agreement unless excused by the
stewards.

13.  Control And Parade Of Horses On The Track.  The
horses are under the control of the starter from the time they
enter the track until dispatched at the start of the race.  All
horses with jockey mounted shall parade and warm up carrying
their weight and wearing their equipment from the paddock to
the starting gate, as well as to the finish line.  Any horse failing
to do so may be scratched by the stewards.  After passing the
stands at least once, the horses may break formation and warm
up until directed to proceed to the starting gate.  In the event a
jockey is injured during the parade to post or at the starting gate
and must be replaced, the horse shall be returned to the paddock
and resaddled with the replacement jockey’s equipment.  Such
horse must carry the replacement jockey to the starting gate.

14.  Start Of The Race.  When the horses have reached the
starting gate, they shall be placed in their starting gate stalls in
the order stipulated by the starter.  Except in cases of
emergency, every horse shall be started by the starter from a
starting gate approved by the Commission.  The starter shall see
that the horses are placed in their proper positions without
unnecessary delay.  Causes for any delay in the start shall
immediately be reported to the stewards.  If, when the starter
dispatches the field, the doors at the front of the starting gate
stall should not open properly due to a mechanical failure of
malfunction of the starting gate, the stewards may declare such
horse to be a nonstarter.  Should a horse which is not previously
scratched not be in the starting gate stall thereby causing such
horse to be left when the field is dispatched by the starter, such
horse shall be declared a nonstarter by the stewards.

15.  Leaving The Race Course.  Should a horse leave the
course while moving from the paddock to starting gate, he shall
return to the course at the nearest practical point to that at which
he left the course, and shall complete his parade to the starting
gate from the point at which he left the course.  However,
should such horse leave the course to the extent that he is out of
the direct line of sight of the stewards, or if such horse cannot
be returned to the course within a reasonable amount of time,
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the stewards shall scratch the horse.  Any horse which leaves the
course or loses its jockey during the running of a race shall be
disqualified and may be placed last, or the horse may be
unplaced.

16.  Riding Rules.  In a straightaway race, every horse must
maintain position as nearly as possible in the lane in which he
starts.  If a horse is ridden, drifts, or swerves out of their lane in
such a manner that he interferes with or impedes another horse,
it is a foul.  Every jockey shall be responsible for making his
best effort to control and guide his mount in such a way as not
to cause a foul.  The stewards shall take cognizance of riding
which results in a foul, irrespective of whether an objection is
lodged; and if in the opinion of the stewards a foul is committed
as a result of a jockey not making his best effort to control and
guide their mount to avoid a foul, whether intentionally or
through carelessness or incompetence, such jockey may be
penalized at the discretion of the stewards.

17.  Stewards To Determine Fouls And Extent Of
Disqualification.  The stewards shall determine the extent of
interference in cases of fouls or riding infractions.  They may
disqualify the offending horse and place it behind such other
horses as in their judgment it interfered with, or they may place
it last.  The stewards may determine that a horse shall be
unplaced.

18.  Careless Riding.  A jockey shall not ride carelessly or
willfully so as to permit his or her mount to interfere with or
impede any other horse in the race.  A jockey shall not willfully
strike at another horse or jockey so as to impede, interfere with,
or injure the other horse or jockey.  If a jockey rides in a manner
contrary to this rule, the horse may be disqualified and/or the
jockey may be fined and/or suspended, or otherwise disciplined.

19.  Ramifications Of A Disqualification.  When a horse is
disqualified by the stewards, every horse in the race owned
wholly or in part by the same owner, or trained by the same
trainer, may be disqualified.  When a horse is disqualified for
interference in a time trial race, it shall receive the time of the
horse it is placed behind plus 0.01 of a second penalty, or more
exact measurement if photo finish equipment permits, and shall
be eligible to qualify for the finals or consolations of the race on
the basis of the assigned time.

20.  Dead Heat.  When a race results in a dead heat, the
heat shall not be run off.  The purse distribution due the horses
involved in the dead heat shall be divided equally between them.
All prizes or trophies for which a duplicate is not awardable
shall be drawn for by lot.

21.  Returning To The Finish After The Race.  After the
race, the jockey shall return their horse to the finish and before
dismounting, salute the stewards.  No person shall assist a
jockey in removing from their horse the equipment that is to be
included in the jockey’s weight except by permission of the
stewards.  No person shall throw any covering over any horse at
the place of dismounting until the jockey has removed the
equipment that is to be included in his weight.

22.  Objection - Inquiry Concerning Interference.  Before
the race has been declared official, a jockey, trainer or their
assistant trainer, owner or their authorized agent of the horse,
who has reasonable grounds to believe that their horse was
interfered with or impeded or otherwise hindered during the
running of a race, or that any riding rule was violated by any

jockey or horse during the running of the race, may immediately
make a claim of interference or foul with the stewards or their
delegate.  The stewards shall thereupon hold an inquiry into the
running of the race; however, the stewards may upon their own
motion conduct an inquiry into the running of a race.  Any claim
of foul, objection, and/or inquiry shall be immediately
announced to the public.

23.  Official Order Of Finish.  When satisfied that the order
of finish is correct, that all jockeys unless excused have been
properly weighed in, and that the race has been properly run in
accordance with the rules of the Commission, the Stewards shall
declare that the order of finish is official; and it shall be
announced to the public, confirmed, and the official order of
finish posted for the race.

24.  Time Trial Qualifiers.  When two or more time trial
contestants have the same qualifying time, to a degree of .01 of
a second, or more exact measurement if photo finish equipment
permits, for fewer positions in the finals or consolation
necessary for all contestants, then a draw by lot will be
conducted in accordance with Subsection R65-7-7(17).
However, no contestant may draw into a finals or consolation
instead of a contestant which out finished such contestant.
When scheduled races are trial heats for futurities or stakes races
electronically timed from the starting gates, no organization
licensee shall move the starting gates or allow the starting gates
to be moved until all trial heats are complete, except in an
emergency as determined by the stewards.

R65-7-10.  Objections and Protests; Hearing and Appeals.
1.  Stewards To Make Inquiry Or Investigation.  The

stewards shall make diligent inquiry or investigation into any
complaint, objection or protest made either upon their own
motion, by any Racing Official, or by any other person
empowered by this Article to make such complaint, protest or
objection.

2.  Objections.  Objections to the participation of a horse
entered an any race shall be made to the stewards in writing and
signed by the objector.  Except for claim of foul or interference,
an objection to a horse entered in a race shall be made not later
than two hours prior to the scheduled post time for the first race
on the day which the questioned horse is entered.  Any such
objection shall set forth the specific reason or grounds for the
objection in such detail so as to establish probable cause for the
objection.  The stewards upon their own motion may consider
an objection until such time as the horse becomes a starter.  An
objection concerning claim of foul in a race may be lodged
verbally to the stewards before the race results are declared
official.

3.  Grounds For Objections.  An objection to a horse which
is entered in a race shall be made on the following grounds or
reasons:

A.  A misstatement, error or omission in the entry under
which a horse is to run.

B.  That the horse which is entered to run is not the horse
it is represented to be at the time of entry, or that the age is
erroneously given.

C.  That the horse is not qualified to enter under the
conditions specified for the race, or that the allowances are
improperly claimed or not entitled the horse, or that the weight
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to be carried is incorrect under the conditions of the race.
D.  That the horse is owned in whole or in part, or leased

by a person ineligible to participate in racing or otherwise
ineligible to run a race as provided in these Rules.

E.  That reasonable grounds exist whereby a horse was
interfered with or impeded or otherwise hindered by another
horse or jockey during the running of a race.

4.  Horse Subject To Objection.  The stewards may scratch
from the race any horse which is the subject of an objection if
they have reasonable cause to believe that the objection is valid.

5.  Protests.  A protest against any horse which has started
in a race shall be made to the stewards in writing, signed by the
protestor, within 48 hours of the race, except as noted in
Subsection R65-7-10(8).  Any such protest shall set forth the
specific reason or reasons for the protest in such detail as to
establish probable cause for protest.  The stewards upon their
own motion may consider a protest at any time.

6.  Grounds For Protest.  A protest may be made upon the
following grounds:

A.  Any ground for objection set forth in R65-1-10(3).
B.  That the order of finish as officially determined by the

stewards was incorrect due to oversight or errors in the numbers
designated to the horses which started in the race.

C.  That a jockey, trainer or owner of a horse which started
in the race was ineligible to participate in racing as provided in
these rules.

D.  That the weight carried by a horse was improper by
reason of fraud or willful misconduct.

E.  That an unfair advantage was gained in violation of the
rules.

7.  Persons Empowered To File Objection Or Protest.  A
jockey, trainer, owner or authorized agent of the horse which is
entered or is a starter in a race is empowered to file an objection
or protest against any other horse in such race upon the grounds
set forth in this Article for objections and protests.

8.  No Limitation On Time To File When Fraud Alleged.
Notwithstanding any other provision in this Article, the time
limitation on the filing of protests shall not apply in any case in
which fraud or willful misconduct is alleged, provided that the
stewards are satisfied that the allegations are bona fide and
susceptible to verification.

9.  Frivolous Or Inaccurate Objection Or Protest.  No
person shall knowingly file a frivolous, inaccurate, false, or
untruthful objection or protest; nor shall any person present his
objection or protest to the stewards in a disrespectful or
undignified manner.

10.  Horse To Be Disqualified On Valid Protest.  If a
protest against a horse which has run in a race is declared valid,
that horse may be disqualified.  A horse so disqualified which
was a starter in the said race, may be placed last in the order of
finish or may be unplaced.  The stewards or the Commission
may order any purse, award or prize for any race withheld from
distribution pending the determination of the protest(s).  In the
event any purse, award or prize has been distributed to a person
on behalf of a horse which by protest or other reason is
disqualified or determined not to be entitled to such purse,
award or prize, the stewards or the Commission may order such
purse, award or prize returned and redistributed to the rightful
person.  Any person who fails to comply with an order to return

any purse, award or prize previously distributed shall be
suspended until its return.

11.  Notification Of And Representation At Hearing.
Adequate notice of hearing shall be given to every summoned
person in accordance with the procedures set forth in Subsection
R65-7-3(6).  Every person alleged to have committed a rule
violation or who is called to testify before the stewards is
entitled at the persons expense to have counsel present evidence
and witnesses on his behalf and to cross-examine other
witnesses at the hearing.

12.  Testimony And Evidence At Hearing.  Every person
called to a hearing before the stewards for a rule violation shall
be allowed to present testimony, produce witnesses, cross-
examine witnesses, and present documentary evidence in
accordance with the rules of privilege recognized by law.

13.  Duty Of Disclosure.  It is the duty and obligation of
every licensee to make full disclosure at a hearing before the
Commission or before the stewards of any knowledge he or she
possesses of a violation of any racing law or of the rules of the
Commission.  No person may refuse to testify at any hearing on
any relevant matter except in the proper exercise of a legal
privilege, nor shall any person testify falsely.

14.  Failure To Appear.  Any licensee or summoned person
who fails to appear before the stewards or the Commission after
they have been ordered personally or in writing to do so, may be
suspended pending appearance before the stewards or the
Commission.  Nonappearance of a summoned person after
adequate notice may be construed as a waiver of right to be
present at a hearing.

15.  Record Of Hearing.  All hearings before the stewards
or Commission shall be recorded.  That portion at a hearing
constituting deliberations in executive session need not be
recorded.  A written transcript or a copy of the tape recording
shall be made available to any person alleged to have committed
a violation of the Act or the rules upon written request and
payment of appropriate reimbursement cost(s) for transcription
or reproduction.

16.  Vote On Steward’s Decision.  A majority vote shall
decide any question to which the authority of the stewards
extends.  If a vote is not unanimous, the dissent steward shall
provide a written record to the Commission of the reasons for
such dissent within 72 hours of the vote.

17.  Rulings By The Stewards.  Any ruling or order issued
by the stewards shall specify the full name of the licensee or
person subject to the ruling or order; most recent address on file
with the Commission; date of birth; social security number;
statement of the offense charged including any rule number;
date of ruling; fine and/or suspension imposed or other action
taken; changes in the order of finish and purse distribution in a
race, when appropriate; and any other information deemed
necessary by the stewards or the Commission.  Any member of
a Board of Stewards may, after consultation with and by mutual
agreement of the other stewards, issue an Order or Notice signed
by one steward on behalf of the Board of Stewards.
Subsequently, an Order containing all three stewards’ signatures
shall be made part of the official record.

18.  Summary Suspension Of Occupation Licensee.  If the
stewards or the Commission find that the public health, safety,
or welfare require emergency action and incorporates such
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finding to that effect in any Order, summary suspension may be
ordered pending proceedings for revocation or other action,
which proceedings shall be promptly initiated and held as
provided in Subsection R65-7-10(19).

19.  Duration Of Suspension Or Revocation.  Unless
execution of an order of suspension or revocation is stayed by
the Commission or a court of competent jurisdiction, a person’s
occupation license, suspended or revoked, shall remain
suspended or revoked until the final determination has been
made pursuant to the provisions of Section R65-7-5.

20.  Grounds For Appeal From Decision Of The Stewards.
Any decision of the stewards, except decisions regarding
disqualifications for interference during the running of a race,
may be appealed to the Commission; and such decision may be
overruled if it is found by a preponderance of evidence that:

A.  The stewards mistakenly interpreted the law; or
B.  The Appellant produces new evidence of a convincing

nature which, if found to be true, would require the overruling
of the decision; or

C.  The best interests of racing and the State may be better
served.

21.  Appeal From Decision Of The Stewards.  The
Commission shall review hearings of any case referred to the
Commission by the stewards or appealed to the Commission
from the decisions of the stewards except as otherwise provided
in this Article.  Upon every appealable decision of the stewards,
the person subject to the decision or Order shall be made aware
of his right to an appeal before the Commission and the
necessary procedures thereof.  Appeals shall be made no later
than 72 hours or the third calendar day from the date of the
rendering of the decision of the stewards unless the Commission
for good cause extends the time for filing not to exceed 30 days
from said rendering date.  The appeal shall be in writing, signed
by the appellant; shall contain his full name, present mailing
address, and present phone number; and shall set forth the facts
and any new evidence the appellant believes to be grounds for
an appeal before the Commission.  Action on such a hearing
request must commence by the Commission within 30 days of
the filing of the appeal.  An appeal shall not affect a decision of
the stewards until the appeal has been sustained or dismissed or
a stay order issued.

22.  Appointment Of Hearing Examiners.  When directed
by the Commission, any qualified person(s) may sit as a hearing
examiner(s) for the taking of evidence in any matter pending
before the Commission.  Any such hearing examiner shall report
to the Commission Findings of Fact and Conclusions of Law,
and the Commission shall determine the matter as if such
evidence had been presented to the full Commission.

23.  Hearings On Agreement.  Persons aggrieved as of the
result of a stewards’ ruling in a preliminary or trial race may
request a hearing before the executive director of the
Commission to review same.  If all interested parties waive the
right to receive ten day notice of hearing, such a hearing may be
heard on a day certain within seven days after the preliminary or
trial race in question.  All such appeals shall be heard on days
set by the executive director of the Commission or anyone
acting in his stead.

24.  Temporary Stay Order.  The Executive Director may,
upon consultation with the direction of a minimum of three

Commissioners, issue or deny a temporary stay order to stay
execution of any ruling, order or decision of the stewards except
stewards’ decisions regarding disqualifications for interference
during the running of a race.  Any application for a temporary
stay shall be in writing, signed by the appellant; shall contain
his full name, present mailing address, and present phone
number; shall set forth the facts and any evidence to justify the
issuance of the stay; and shall be filed with the Office of the
Commission as specified in Subsection R65-7-3(7).  The
granting of a temporary stay order shall carry no presumption
that the stayed decision of the stewards is or may be invalid, and
a temporary stay order may be dissolved at any time by further
order of the executive director upon consultation with and the
direction of a minimum of three Commissioners.

25.  Appearance At Hearing Upon Appeal.  The
Commission shall notify the Appellant and the stewards of the
date, time and location of its hearing in the matter upon appeal.
The burden shall be on the appellant to provide the facts
necessary to sustain the appeal.

26.  Complaints Against Officials.  Any complaint against
a racing official other than a steward shall be made to the
stewards in writing and signed by the complainant.  All such
complaints shall be reported to the Commission by the stewards,
together with a report of the action taken or the recommendation
of the stewards.  Complaints against any stewards shall be made
in writing to the executive director of the Commission and
signed by the complainant.

27.  Rulings On Admissibility And Evidence.  In all
hearings, the chairperson, chief steward or such other person as
may be designated, shall make rulings on admissibility and
introduction of evidence.  Such a ruling shall prevail; except
when a Commission member or a steward requests a poll of the
panel, and the ruling overturned by majority vote.

R65-7-11.  General Conduct.
1.  Conditions Of Meeting Binding Upon Licensees.  The

Commission, recognizing the necessity for an organization to
comply with the requirements of its license and to fulfill its
obligation to the public and the State of Utah with the best
possible uninterrupted services in the comparatively short
licensed period, herein provides that all organizations, officials,
horsemen, owners, trainers, jockeys, grooms, farriers,
organization employees, and all licensees who have accepted
directly or indirectly, with reasonable advance notice, the
conditions defined by these rules under which said organization
engages and plans to conduct such race meeting, shall be bound
thereby.

2.  Trainer Responsibility.  The trainer is presumed to
know the "Rules of Racing" and is responsible for the condition,
soundness, and eligibility of the horses he enters in a race.
Should the chemical analysis, urine or otherwise, taken from a
horse under his supervision show the presence of any drug or
medication of any kind or substance, whether drug or otherwise,
regardless of the time it may have been administered, it shall be
taken as prima facie evidence that the same was administered by
or with the knowledge of the trainer or person or persons under
his supervision having care or custody of such horse.  At the
discretion of the stewards or Commission, the trainer and all
other persons shown to have had care or custody of such horse
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may be fined or suspended or both.  Under the provisions of this
rule, the trainer is also responsible for any puncture mark on any
horse he enters in a race, found by the stewards upon
recommendation of the official veterinarian to evidence
injection by syringe.  If the trainer cannot be present on race
day, he shall designate an assistant trainer.  Such designation
shall be made prior to time of entry, unless otherwise approved
by the stewards.  Failure to fully disclose the actual trainer of a
horse participating in an approved race shall be grounds to
disqualify the horse, and subject the actual trainer to possible
disciplinary action by the stewards or the Commission.
Designation of an assistant trainer shall not relieve the trainer’s
absolute responsibility for the conditions and eligibility of the
horse, but shall place the assistant trainer under such absolute
responsibility also.  Willful failure on the part of the trainer to
be present at, or refusal to allow the taking of any specimen, or
any act or threat to prevent or otherwise interfere therewith shall
be cause for disqualification of the horse involved; and the
matter shall be referred to the stewards for further action.

3.  Altering Sex Of Horse.  Any alteration to the sex of a
horse from the sex as recorded on the Certificate of Foal
Registration or other official registration Certificate of such
horse shall be immediately reported by the trainer to the racing
secretary and the official horse identifier if such horse is
registered to race at any race meeting.

4.  Official Workouts And Schooling Races.  No trainer
shall permit a horse in his charge to be taken on to the track for
training or a workout except during hours designated by the
organization.  A trainer desiring to engage a horse in a workout
or schooling race shall, prior to such workout or race, identify
the horse by registered name and tattoo number when requested
to do so by the stewards or their authorized representative.

5.  Intoxication.  No licensee, employee of the organization
or its concessionaires, shall be under the influence of
intoxicating liquor, the combined influence of intoxicating
liquor and any controlled dangerous substance, or under the
influence of any narcotic or other drug while within the
enclosure.  No person shall in any manner or at any time disturb
the peace or make themselves obnoxious on the enclosure of an
organization.

6.  Firearms.  No person shall possess any firearm within
the enclosure unless he is a fully qualified peace officer as
defined in the laws of the State of Utah, or is acting in
accordance with Title 53, Chapter 5, Part 7, Concealed Weapons
Act and Title 76, chapter 10, Part 5, Utah Code.  A person
carrying a concealed weapon may be asked to show a valid,
current concealed weapons permit before being allowed to enter
the facility.

7.  Financial Responsibility.  No licensee shall willfully
and deliberately fail or refuse to pay any monies when due for
any service, supplies or fees connected with his operations as a
licensee; nor shall he falsely deny any such amount due or the
validity of the complaint thereof with the purpose of hindering
or delaying or defrauding the person to whom such indebtedness
is due.  A commission authorized license may be suspended
pending settlement of the financial obligation.  Any financial
responsibility complaint against a licensee shall be in writing,
signed by the complainant, and accompanied by documentation
of the services, supplies or fees alleged to be due, or by a

judgment from a court.
8.  Checks.  No licensee shall write, issue, make or present

a bad check in payment for any license fee, fine, nomination or
entry fee or other fees, or for any service or supplies.  The fact
that such check is returned to the payee by the bank as refused
is a ground for suspension pending satisfactory redemption of
the returned check.

9.  Gratuity To Starter Or Assistant Starter.  No person
shall offer or give money or other gratuity to any starter or
assistant starter, nor shall any starter or assistant starter receive
money or other compensation, gratuity or reward, in connection
with the running of any race or races except compensation
received from an organization for official duties.

10.  Possession Of Contraband.  No person other than a
veterinarian or an animal technician licensed by the
Commission shall have in his possession within the enclosure
during sanctioned meetings any prohibited substance, or any
hypodermic syringe or hypodermic needle or similar instrument
which may be used for injection except as provided in
Subsection R65-7-8(1).  No person shall have in his or her
possession within the enclosure during any recognized meeting
any device other than the ordinary whip which can be used for
the purpose of stimulating or depressing the horse or affecting
its speed at any time.  The stewards may permit the possession
of drugs or appliances by a licensee for personal medical needs
under such conditions as the stewards may impose.

11.  Bribes.  No person shall give, or offer or promise to
give, or attempt to give or offer any money, bribe or thing of
value to any owner, trainer, jockey, agent, or any other person
participating in the conduct of a race meeting in any capacity,
with the intention, understanding or agreement that such owner,
trainer, jockey, agent or other person shall not use his best
efforts to win a race or so conduct himself in such race that any
other participant in such race shall be assisted or enabled to win
such race; nor shall any trainer, jockey, owner, agent or other
person participating at any race meeting accept, offer to accept,
or agree to accept any money, bribe or thing of value with the
intention, understanding or agreement that he will not use his
best efforts to win a race or to so conduct himself that any other
horse or horses entered in such race shall thereby be assisted or
enabled to win such race.

12.  Trainer’s Duty To Ensure Licensed Participation.  No
trainer shall have in his custody within the enclosure of any race
meeting any horse owned in whole or in part by any person who
is not licensed as a horse owner by the Commission unless such
owner has filed an application for license as a horse owner with
the Commission and the same is pending before the
Commission; nor shall any trainer have in his employ within the
enclosure any groom, stable employee, stable agent, or other
person required to be licensed, unless such person has a valid
license.  All changes of commissioned licensed personnel shall
be reported immediately to the Commission.

13.  Conduct Detrimental To Horse Racing.  No licensee
shall engage in any conduct prohibited by law and by the rules
of the Commission, nor shall any licensee engage in any
conduct which by its nature is unsportsmanlike or detrimental
to the best interest of horse racing.

14.  Denial Of Access To Private Property.  Nothing
contained in these rules shall be deemed, expressly or implicitly,
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to prevent an organization from exercising the right to deny
access to or to remove any person from the organization’s
premises or property for just cause.

15.  Tricks/Schemes.  No person shall falsify, conceal, or
cover up by trick, scheme, or device a material fact; or make any
false, fictitious, or fraudulent statements or representations; or
make or use any false writing or document knowing the same to
contain any false, fictitious, or fraudulent statement or entry
regarding the prior racing record, pedigree, identity, or
ownership of a registered animal in any matter related to the
breeding, buying selling, or racing of such animal.

16. Prearranging The Outcome Of A Race.  No licensed or
unlicensed person may attempt or conspire to prearrange the
outcome of a race.

R65-7-12.  Fire Prevention and Security.
1.  Security Control.  Every organization conducting a race

meeting shall maintain security controls over its premises, and
such security controls are subject to the approval of the
Commission.

2.  Identification Required.  No person shall be admitted to
a restricted area within the enclosure without a license, visitor’s
pass, or other identification issued by the Commission or the
organization on his person.  Whenever deemed advisable, the
stewards or the organization may require the visible display of
the identification as a badge.  No person shall use the license or
credential issued to another, nor shall any person give or loan
his license or credential to any other person.

3.  Organization Credentials.  The racing organization shall
establish a system or method of issuing credentials or passes to
restrict access to its restricted areas or to ensure that all
participants at its meeting are licensed as required by this
Article; provided, however, that no such system or methods may
exclude any investigator or employee of the Commission or any
peace officer when on duty; nor shall any person be excluded
solely on the basis of sex, color, creed, or national origin or
ancestry.

4.  Organization To Prevent Unauthorized Access To
Restricted Areas.  Unless granted exemption by the
Commission, every organization shall prevent access to and
shall remove or cause to be removed from its restricted areas any
person who is unlicensed, or who has not been issued a visitor’s
pass or other identifying credential, or whose presence in such
restricted area is unauthorized.  Nothing herein shall be
construed to exclude members of the Commission and any staff
members of the Commission in the conduct of official duties.

5.  Examination Of Personal Effects.  The Commission, its
authorized officers or agents may enter the stables, rooms, or
other places within the premises of a recognized meeting to
inspect and examine the personal effects and property of any
licensee or other person in or about or permitted access to any
restricted area; and each licensee in accepting his license, and
each person entering such restricted area does thereby consent
thereto.

6.  Obedience To Security Officers And Public Safety
Officers.  No licensee shall willfully ignore or refuse to obey any
order issued by the stewards; the Commission; or any security
officer of the organization; or any public officer of any police,
fire or law enforcement agency when such order is issued or

given in the performance of duty for the purpose of controlling
any hazardous situation or occurrence.  No person shall interfere
with public safety officers, security officers or any racing
official in the performance of their duties.

R65-7-13.  Drugs and Medication Exceptions and Illegal
Practices.

1.  Horses Tested. The winner of every race and such other
horses as the stewards or commission veterinarian may
designate shall be escorted by the veterinarian assistant after the
race to the testing enclosure for examination by the authorized
representative of the Commission and the taking of specimens
shall be by the commission veterinarian or his assistant.

2.  Trainer Present at Testing. The trainer, or his authorized
representative, must be present in the testing enclosure when a
urine or other specimen is taken from a horse, the sample tag
attached to the specimen shall be signed by the trainer or his
representative, as witness of taking of the specimen.  Willful
failure to be present at or a refusal to allow the taking of the
specimen, or any act or threat to impede or prevent or otherwise
interfere therewith, shall subject the person or persons doing so
to immediate suspension and fine by the stewards and the matter
shall be referred to the Commission for such further penalty as
may be determined.

3.  Specimens Delivered to Laboratory. All specimens
taken by or under the direction of the commission veterinarian,
or other authorized representative of the Commission, shall be
delivered to the laboratory approved by the Commission for
official analysis.  Each specimen shall be marked by number and
date and may also bear such information as may be essential to
its proper analysis; but the identity of the horse from the
specimen was taken or the identity of its owner, trainer, jockey
or stable shall not be revealed to the laboratory.  The container
of specimen shall be sealed as soon as the specimen is placed
therein and shall bear the name of the Commission.

4.  Medication. The commission veterinarian, the
Commission or any member of the Board of Stewards may take
samples of any medicines or other materials suspected of
containing improper medication, drugs or chemicals which
would affect the racing conditions of a horse in a race and which
may be found in stables or elsewhere on race track grounds or
in the possession of such tracks or any person connected with
racing and the same shall be delivered to the laboratory
designated by the Commission.

5.  The Only Non-Steroidal Anti-Inflammatory Drug
Permitted. Phenylbutazone shall be administered to the horse no
later than 24 hours prior to the time the horse is scheduled to
race.

6.  Phenylbutazone Levels Permitted and Penalty.  No
urine sample taken from a horse shall exceed 165 micrograms
of phenylbutazone or its metabolites per milliliter of urine or
shall not exceed 5 micrograms per milliliter of blood plasma.
On a first violation period at phenylbutazone concentrations
above 5 ug/ml but below 10 ug/ml plasma or serum: a minimum
fine of $250.00; at concentrations above 10 ug/ml plasma: a fine
of up to $500.00.

On a second violation within a 12 month period at
phenylbutazone concentrations above 5 ug/ml but below 10
ug/ml plasma or serum: a minimum fine of $500.00; at
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concentrations above 10 ug/ml plasma: a fine of up to
$1,000.00.

On a third or subsequent violation within a 12-month
period: a fine of $1,000.00, a suspension of 30 days, and loss of
purse.

7.  Administered under Direction of Commission Licensed
Veterinarian.  Phenylbutazone must be administered under the
direction of a commission licensed veterinarian.

8.  List Provided.  Horses which are on phenylbutazone
shall not be indicated on the daily racing programs or any other
publications except that a list of horses on phenylbutazone will
be posted at a location designated by the Commission.

9.  Lasix Treatment. Any horse which exhibits symptoms
of Epistaxis and/or respiratory tract hemorrhage is eligible for
placement on the bleeder list and for treatment on race days with
the approved medication to prevent or limit bleeding during
racing.

10.  Bleeders Listing.  To be placed on the bleeders list, a
horse must be found to have, during or immediately following
a race or workout, shed free blood from one or both nostrils or
bled internally in the respiratory tract.  A Commission licensed
veterinarian, following his or her personal examination of a
horse, or after consulting with the horses’ private veterinarian,
shall be allowed to certify a horse as a bleeder.  A universal
bleeders certificate is required.

11.  License Required.  In any and all cases, private
veterinarians must be licensed with the Utah Horse Racing
Commission as a veterinarian in order to administer Lasix.

12.  Horse Removed From Bleeders List.  A Commission
licensed veterinarian may remove a horse from the bleeders list,
provided a request is made in writing and it is the
recommendation of the veterinarian of the horse, or after an
examination by the veterinarian, it is determined that the horse
is not a bleeder or is no longer eligible for the bleeders list.

13.  Treatment Procedure.  Horses on the bleeders list must
be treated at least four hours prior to post time with the bleeder
medication furosemide, (i.e. Lasix).  No other treatment is
permitted for bleeder treatment.  Bleeder medication must be
administered by a Commission licensed veterinarian, such
dosage not to exceed 250 mg.  The bleeder medication is
administered by the trainers veterinarian, and must be witnessed
by the trainer or his designee upon their request.  Administration
of the bleeder medication must be reported in writing on a form
designated by the Commission, to the track management no later
than two hours prior to the scheduled post time of the last live
race of the program.

14.  Lasix Levels Permitted and Penalty. Any horse whose
post race blood tests contains a level in excess of 80 nanograms
of furosemide per milliliter of plasma will be said to be positive
for Lasix overage and in violation of Utah Horse Racing Rules
and Regulations.  Any horse whose post-race urine creatinine is
less than 40 milligrams creatinine per 100 milliliters of urine,
and the ratio of urine furosemide to urine creatinine does not
exceed 0.15, with urine furosemide being measured in
micrograms per milliliter of urine will be said to be positive for
Lasix overage and in violation of Utah Horse Racing rules.

A.  A finding of a chemist of furosemide (Lasix) exceeding
the allowable test levels given above shall be considered prima
facia evidence that the medication was administered to the horse

and carried in the body of the horse while participating in the
race.

B.  In these cases, a fine and/or suspension will be levied
to such horse trainer under the trainer responsibility rule and the
horse will be disqualified from the race.

15.  Horses Designated. The horses’ trainer or designated
agent is responsible to enter horses correctly indicating the
prescribed medication for the horse.  Horses approved for Lasix
medication will be designated on the overnight and the daily
program with a Lasix or "L".

16.  Bleeder Disqualification.  Any horse that bleeds a
second time in Utah shall not be able to race for a period of 30
days from the date of the second bleeding offense.  Any horse
that bleeds for a third time shall be suspended from racing for
a period of one year from the date of the third offense.  Any
horse bleeding for the fourth time will be given a lifetime
suspension from racing.

17.  Disqualification of Owner or Trainer. A horse owner
or trainer found to have committed illegal practices under this
chapter or found to have administered any non-approved
medication substances in violation of the rules in this chapter,
shall be deemed disqualified and denied, or shall promptly
return, any portion of the purse or sweepstakes or trophy
awarded in the affected race, and shall be distributed as in the
case of a disqualification.  If the affected race is a qualifying
race for a subsequent race and if a horse shall be so disqualified,
the eligibility of the other horses which ran in the affected race,
and which have started in the subsequent race before
announcement of such disqualification shall not in any way be
affected.

18.  Hypodermic Instruments Prohibited. Except by
specific written permission of the presiding steward, no person
within the grounds of the racing association where the horses
are lodged or kept shall have possession of, upon the premises
which he occupies or has the right to occupy or in any of his
personal property or effects, any hypodermic instrument,
hypodermic syringes or hypodermic needle which may be used
for injection into any horse of any medication prohibited by this
rule.  Every racing association is required to use all reasonable
efforts to prevent the violation of this rule.

19.  Search Provisions. Every racing association, the
Commission or the stewards shall have the right to enter, search
and inspect the buildings, stables, rooms and other places where
horses which are eligible to race are kept, or where property and
effects of the licensee are kept within the grounds of the
association.  Any licensee accepting a license shall be deemed
to have consented to such search and to the seizure of any non-
approved or prohibited materials, chemicals, drugs or devices
and anything apparently intended to be used in connection
therewith.

20.  Daily Medication Reports. All practicing veterinarians
must submit daily to the commission veterinarian a medication
report form furnished by the Commission containing the
following:

A.  Name, age, sex and breed of the horse.
B.  The permitted drug used (Bute or Lasix).
C.  The time administered.
D.  The route of the administration.
E.  The report must be dated and signed by the veterinarian
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so administering the medication.  Any such report is confidential
and its contents shall not be disclosed except in a proceeding
before the stewards or the Commission or in the exercise of the
Commission’s jurisdiction.

21.  Prima Facia Evidence.  If the stewards find that any
non-approved medication, for which the purpose of definition
shall include any drug, chemical, narcotic, anesthetic, or
analgesic has been administered to a horse in such a manner that
it is present in a pre-race or post-race test sample, such presence
shall constitute prima facia evidence that the horse has been
illegally medicated.

22.  Trainer Responsibility.  Under all circumstances, the
horse of record trainer shall be responsible for the horse he
trains.

KEY:  horses
April 16, 2002 4-38-4
Notice of Continuation October 19, 2001

R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope of Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2)  "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor.

(3)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(4)  "COUNTER" means a level surface on which patrons
consume food.

(5)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(8)  "DIRECTOR" of a private club means an individual
elected by stockholders or members of a private club at an
annual meeting to direct organizational and operational policies
of the club.

(9)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(10)  "DISPENSING SYSTEM" means a dispensing
system or device which dispenses liquor in controlled one ounce
quantities and has a meter which counts the number of pours
served.

(11)  "FAIR MARKET VALUE" means the price at which
a willing seller and willing buyer will trade under normal
conditions.  It means neither panic value, auction value,
speculative value, nor a value fixed by depressed or inflated
prices.  Rather, it is a fair, economic, just and equitable value
under normal conditions.

(12)  "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn.

(13)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(14)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.
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(15)  "MANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(16)  "MEMBER" means an individual who regularly pays
dues to a private club. Member does not include any corporation
or other business enterprise or association, or any other group or
association.  A member and the member’s spouse is entitled to
all rights and privileges as provided by the club’s bylaws or Utah
law.

(17)  "POINT OF SALE" means that portion of a package
agency, restaurant, private club, or selling area for a single event
permittee that has been designated by the department as an
alcoholic beverage selling area.  It also means that portion of an
establishment that sells beer for off-premise consumption where
the beer is displayed or offered for sale.

(18)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(19)  "RESPONDENT" means a department licensee, or
permittee, or employee of a licensee or permittee, against whom
a letter of admonishment or notice of agency action is directed.

(20)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(21)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes or rules relating to the
manufacture, possession, transportation, distribution and sale of
alcoholic beverages, commission rules, and municipal and
county ordinances.

(22)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee of a licensee or permittee.

(23)  "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning:  the consumption of alcoholic beverages purchased
in this establishment may be hazardous to your health and the
safety of others".

R81-1-3.  General Policies.
(1)  Administrative Policy.
The administration of the department shall be nonpartisan

and free of partisan political influence, and operated as a public
business using sound management principles and practices. The
commission and department shall regulate the sale of alcoholic
beverages in a manner and at prices which reasonably satisfy the
public demand and protect the public interest including the
rights of citizens who do not wish to be involved with alcoholic
products.

(2)  Official State Label.
Pursuant to Section 32A-1-109(6)(m), the department shall

affix an official state label to every container of liquor over 187
ml sold in the state, and to every box containing containers of
liquor under 187 ml in size.  Removal of the label is prohibited.

(3)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in

conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(4)  Manner of Paying Fees.
Payment of all fees for licenses or permits, or renewals

thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier’s check, United
States post office money order, or personal check.

(5)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department’s office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy.

(6)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Section 15-1-1 for any debt or obligation owed to
the department by a licensee, permittee or package agent.

(7)  Returned Checks.
The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(a)  Insufficient Funds;
(b)  Refer to Maker; and
(c)  Account Closed.
Receipt of a check payable to the department which is

returned by the bank for any of these reasons may result in the
immediate suspension of the license, permit, or operation of the
package agency of the person tendering the check until legal
tender of the United States of America, certified check, bank
draft, cashier’s check, or United States post office money order
is received at the department offices, 1625 South 900 West, Salt
Lake City, Utah, plus the $20 returned check charge.  Failure to
make good the returned check and pay the $20 returned check
charge within thirty days after the license, permit, or operation
of the package agency is suspended, is grounds for revocation
of the license or permit, or termination of the package agency
contract, and the forfeiture of the licensee’s, permittee’s, or
package agent’s bond.

(8)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.
Notice of all department meetings and public hearings,

other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-6.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.
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(4)  The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-6.

R81-1-6.  Violation Schedule.
(1) Authority.  This rule is pursuant to Sections 32A-1-

107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(6)
and (7).  These provisions authorize the commission to establish
criteria and procedures for imposing sanctions against licensees
and permittees and their employees and agents who violate
statutes and commission rules relating to alcoholic beverages.
The commission may revoke or suspend the licenses or permits,
and may impose a fine against a licensee or permittee in addition
to or in lieu of a suspension.  Violations are adjudicated under
procedures contained in Section 32A-1-119 and disciplinary
hearing Section R81-1-7.

(2) General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3) Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their employees and
agents except single event permittees.  Violations by single
event permittees and their employees and agents are processed
under Section 32A-7-106.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee from holding
the license.  These are fundamental licensing requirements and
failure to maintain them may result in immediate suspension or
forfeiture of the license or permit.  Thus, they are not processed
in accordance with the Administrative Procedures Act, Title 63,
Chapter 46b or Section R81-1-7.  They are administered by
issuance of an order to show cause requiring the licensee or
permittee to provide the commission with proof of qualification
to maintain their license or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:

(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in

the course of employment with any commission licensee for a
period determined by the commission;

(iii)  order the removal of a manufacturer’s, supplier’s or
importer’s products from the department’s sales list and a
suspension of the department’s purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee to make payment on or before
that date shall result in the immediate suspension of the license
or permit until payment is made.  Failure of a licensee or
permittee to pay a fine or administrative costs within 30 days of
the initial date established by the commission shall result in the
issuance of an order to show cause why the license or permit
should not be revoked and the licensee’s or permittee’s
compliance bond forfeited.  The commission shall consider the
order to show cause at its next regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are
lesser in nature and relate to basic compliance with the laws and
rules.  If not corrected, they are sufficient cause for action.
Penalty range:  Verbal warning from law enforcement or
department compliance officer(s) to revocation of the license or
permit and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee’s or permittee’s
violation file at the department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment.  Law enforcement or department
compliance officer(s) shall notify management of the licensee or
permittee when verbal warnings are given.

(ii)  Second occurrence of the same type of minor
violation:  written investigation report from law enforcement or
department compliance officer(s) shall be forwarded to the
department.  The penalty shall range from a $100 to $500 fine.

(iii)  Third occurrence of the same type of minor violation:
one to five day suspension of the license or permit and/or a
$100 to $500 fine.

(iv)  More than three minor violations regardless of type:
six day suspension to revocation of the license or permit and/or
a $500 to $25,000 fine.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
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the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine.

(ii)  Second occurrence of the same type of moderate
violation:  three to ten day suspension of the license or permit
and/or a $500 to $1000 fine.

(iii)  Third occurrence of the same type of moderate
violation:  ten to 20 day suspension of the license or permit
and/or a $1000 to $2000 fine.

(iv)  More than three moderate violations regardless of
type:  15 day suspension to revocation of the license or permit
and/or a $2000 to $25,000 fine.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi) If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, and involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and/or a $500 to $3000 fine.

(ii)  Second occurrence of the same type of serious
violation:  ten to 90 day suspension of the license or permit
and/or a $1000 to $9000 fine.

(iii)  More than two occurrences of any type of serious
violation:  15 day suspension to revocation of the license or
permit and/or a $9000 to $25,000 fine.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve fraud, deceit, willful concealment or
misrepresentation of the facts, exclusion of competitors’
products, tied house trade practices, commercial bribery,

interfering or refusing to cooperate with authorized officials in
the discharge of their duties, unlawful importations, or industry
supplying liquor to persons other than the department and
military installations.  Penalty range:  Written investigation
report from law enforcement or department compliance
officer(s) shall be forwarded to the department on the first
occurrence.  The penalty shall range from a ten day suspension
to revocation of the license or permit and/or up to a $25,000
fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or a $1000 to $25,000 fine.

(ii)  More than one occurrence of any type of grave
violation: a fifteen day suspension to revocation of the license
or permit.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule.
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(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.  Examples of mitigating circumstances are:  no
prior violation history, good faith effort to prevent a violation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee accepts responsibility.
Examples of aggravating circumstances are:  prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
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violation involved a minor and, if so, the age of the minor, and
whether the violation resulted in injury or death.

(6)  Violation Grid.  A violation grid describing each
violation of the alcoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department’s
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" and is incorporated by reference as
part of this rule.

R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32A-1-

107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are be governed by the terms of the package agency
contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63-46b-
20.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e)  Penalties.  This rule shall govern the imposition of any
penalty against a commission licensee, permittee, or certificate
of approval holder, an employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.
Penalties may include a letter of admonishment, imposition of
a fine, the suspension or revocation of a commission license,
permit, or certificate of approval, the assessment of costs of
action, an order prohibiting an employee or agent of a licensee,
permittee, or certificate of approval holder, from serving,
selling, distributing, manufacturing, wholesaling, warehousing,
or handling alcoholic beverages in the course of employment
with any commission licensee, permittee, or certificate of
approval holder for a period determined by the commission, the
forfeiture of bonds, an order removing a manufacturer’s,
supplier’s or importer’s products from the department’s sales list
and a suspension of the department’s purchase of those products
for a period determined by the commission, and an order
removing the products of a certificate of approval holder from
the state approved sales list, and a suspension of the purchase of
the products in the state.  Department administrative costs are
the hourly pay rate plus benefits of each department employee
involved in processing and conducting the adjudicative
proceedings on the violation, an hourly charge for department
overhead costs, the amount billed the department by an
independent contractor for services rendered in conjunction with
an adjudicative proceeding, and any additional extraordinary or
incidental costs incurred by the department.  The commission

may also assess additional costs if a respondent fails to appear
before the commission at the final stage of the adjudicative
process.  Department overhead costs are calculated by taking the
previous year’s total department expenditures less staff payroll
charges expended on violations, dividing it by the previous
year’s total staff hours spent on violations, and multiplying this
by a rate derived by taking the previous year’s total staff payroll
spent on violations to the previous year’s total payroll of all
office employees.  The overhead cost figure shall be
recalculated at the beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate respondent, or upon
an attorney for a respondent, or by service personally or by
certified mail to the last known address of the respondent or any
of the following:

(i)  Service personally or by certified mail upon any
employee working in the respondent’s premises; or

(ii)  Posting of the document or a notice of certified mail
upon a respondent’s premises; or

(iii)  Actual notice.  Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent’s premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
may represent himself in any disciplinary action, or may be
represented by an agent duly authorized by the respondent in
writing, or by an attorney.  A corporate respondent may be
represented by a member of the governing board of the
corporation, or by a person duly authorized and appointed by
the respondent in writing to represent the governing board of the
corporation, or by an attorney.

(j)  Presiding Officers.  The commission or the director
may appoint presiding officers to receive evidence in
disciplinary actions, and to submit to the commission orders
containing written findings of fact, conclusions of law, and
recommendations for commission action.

(i)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(ii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iii)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(iv)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 36

(B)  clarify issues;
(C)  simplify the evidence; or
(D)  expedite the proceedings.
(k)  Definitions.  The definitions found in Sections 32A-1-

105 and Title 63, Chapter 46b apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the compliance section of the department
shall review the report, and the alleged violator’s violation
history, and in accordance with R81-1-6, determine the range of
penalties which may be assessed should the alleged violator be
found guilty of the alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an employee or agent of a licensee,
permittee, or certificate of approval holder, or against a
manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent’s violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the

approval of the commission.
(iii)  A copy of the law enforcement agency or staff report

shall accompany the letter of admonishment.  The decision
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent’s authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent’s file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent’s
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent’s department file and may be
considered as part of the respondent’s violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission’s final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c) Designation of Informal Adjudicative Proceedings.
(i)  All adjudicative proceedings conducted under this rule

are hereby designated as informal proceedings.
(ii)  If the decision officer determines that the alleged

violation warrants commencement of adjudicative proceedings,
the matter shall be referred to a presiding officer who shall
commence informal adjudication proceedings.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A) The names and mailing addresses of all respondents
and other persons to whom notice is being given by the
presiding officer, and the name, title, and mailing address of any
attorney or employee who has been designated to appear for the
department;

(B)  The department’s case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
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(E)  A statement that the adjudicative proceeding is to be
conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5, and that an informal hearing will
be held where the respondent and department shall be permitted
to testify, present evidence and comment on the issues;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  The date, time and place of the scheduled informal
hearing;

(H)  A statement that a respondent who fails to attend or
participate in the hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction under
which the adjudicative proceeding is to be maintained;

(J) A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II)  the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) if the respondent is found
guilty of the alleged violation, and forfeiture of any compliance
bond on final revocation under Section 32A-1-119(5)(d) if
revocation is sought in the complaint;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii) The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent’s
department file.

(iv) The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer’s address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,

clarify issues, simplify the evidence, or expedite the
proceedings.

(ii)  All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement
agreement, and shall remain in effect until the settlement
agreement is approved or rejected by the commission.  No
further action shall be required with respect to any action or
issue so stayed until the commission has acted on the settlement
agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(c)  The Informal Hearing.
(i)  The respondent and department shall be notified in

writing of the date, time and place of the hearing at least ten
days in advance of the hearing.  Notice may appear in the notice
of agency action, or may appear in a separate notice issued by
the presiding officer.  Continuances of scheduled hearings are
not favored, but may be granted by the presiding officer for
good cause shown.  Failure by a respondent to appear at the
hearing after notice has been given shall be grounds for default
and shall waive both the right to contest the allegations, and the
right to the hearing.  The presiding officer shall proceed to
prepare and serve on respondent an order pursuant to R81-1-
7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission’s specialized
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knowledge;
(F)  may not exclude evidence solely because it is hearsay;

and
(G)  may use his experience, technical competence, and

specialized knowledge to evaluate the evidence.
(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his own
motion.

(vii)  A respondent shall have access to information
contained in the department’s files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department’s
expense, as follows:

(A)  The record of the proceedings may be made by means
of a tape recorder or other recording device at the department’s
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter’s transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
tape recording of a hearing is made, it will be available at the
department for use by the respondent, but the original transcript
or tape recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance

of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer’s Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer’s order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department’s files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact
shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in
the notice of agency action.

(C)  A copy of the presiding officer’s order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii)(iii).  This
stage is not considered a "review of an order by an agency or a
superior agency" under Sections 63-46b-12 and -13.

(C)  No additional evidence shall be presented to the
commission.  The commission may, at its discretion, permit the
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respondent and department to present oral presentations.
(D)  After the commission has reached a final decision, it

shall issue a signed, written order pursuant to Section 32A-1-
119(5) and 63-46b-5(1)(i), containing:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer’s order.

(F)  The order shall be based on the facts appearing in the
department’s files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action.

(H)  A copy of the commission’s order shall be promptly
mailed to the respondent and the department.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission’s

final order must be filed within thirty days from the date the
order is issued.

(ii)  Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of liquor unless the dispensing
system has been approved by the department.

(1)  Minimum requirements.  The department will only
approve a dispensing system which:

(a)  dispenses liquor in calibrated one ounce quantities; and
(b)  has a meter which counts the number of pours served.
The margin of error of the system cannot exceed 1/16 of an

ounce or two milliliter variation in pour size.
(2)  Types of systems.  Dispensing systems may be of

various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Method of approval.
(a)  Suppliers.  Companies which manufacture, distribute,

sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state.  They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes:  the name, model number, manufacturer and
supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b)  Licensees.  Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department.  The department shall maintain a list of

approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a).  The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer.  Once the product is installed, the burden is
on the licensee to maintain it to ensure that it continues to meet
the manufacturer’s specifications.  Failure to maintain it may be
grounds for suspension or revocation of the licensee’s liquor
license.

(c)  Removal from approved list.  In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department.  The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4)  Operational restrictions.
(a)  The system must be calibrated to pour a one ounce

quantity of liquor.  The calibration may not be changed or
adjusted to pour any alternate quantity.

(b)  Voluntary consent is given that representatives of the
department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Liquor bottles in use with a dispensing system at the
dispensing location must be affixed to the dispensing system by
the licensee.  Liquor bottles in use with a remote liquor
dispensing system must be in a locked storage area.  Any other
primary liquor not in service must remain unopened.  There
shall be no opened primary liquor bottles at a dispensing
location that are not affixed to an approved dispensing device.
This rule does not prohibit the presence of opened containers of
wine for use as provided by law.

(d)  The dispensing system and liquor bottles attached to
the system must be locked or secured in such a place and
manner as to preclude the dispensing of liquor at times when
liquor sales are not authorized by law.

(e)  All dispensing systems and devices must conform to
the federal Bureau of Alcohol Tobacco and Firearms (BATF)
ruling 77-32 which states in part that bar dispensing systems for
use by retail liquor dealers "(1) must avoid an in-series hookup
which would permit the contents of liquor bottles to flow from
bottle to bottle before reaching the dispensing spigot or nozzle,
(2) must not dispense from or utilize containers other than
original liquor bottles filled, stamped, and labeled in conformity
with ATF regulations, (3) must prohibit the intermixing of
different kinds of products or brands in the liquor bottles from
which they are being dispensed...."  BATF ruling 77-32 (1977)
is incorporated by reference.

(f)  Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever.  The commission adopts federal
regulations 27 CFR 194 and 26 USCA Section 5301 and
incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:
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(i)  brands and container sizes of liquor dispensed through
the dispensing system;

(ii)  number of one ounce portions dispensed through the
dispensing system by brand or sales price level;

(iii)  number of one ounce portions sold by brand or sales
price level; and

(iv)  beginning and ending meter readings by brand or sales
price level to correlate with the number of drinks sold by brand
or sales price level.  These records must be made available for
inspection and audit by the department or law enforcement.

(h)  Each licensee shall file with the department a complete
price list which includes the selling price, by brand, of each
mixed drink dispensed through a metered dispensing system.
The licensee or his agent shall not:

(i) establish a single price based on the required purchase
of more than one mixed drink; or

(ii) sell a mixed drink at a price that is reduced from the
usual established price on the list the licensee has on file with
the department.

This rule does not prohibit the sale of pitchers of mixed
drinks as long as the pitcher contains one ounce of primary
liquor per person to which the pitcher is served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of liquor being
served through its dispensing system.  This requirement may be
satisfied either by printing the list on an alcoholic beverage
menu or by wall posting or both.

A licensee or his employee shall not:
(i)  sell or serve any brand of liquor not identical to that

ordered by the patron; or
(ii)  misrepresent the brand of any liquor contained in any

drink sold or offered for sale.
(j)  All dispensing systems and devices must conform to

federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-10.  Wine Dispensing.
(1)  Each licensee shall keep daily records for each

dispensing outlet as follows:
(a)  brands and container sizes of each wine dispensed by

the glass;
(b)  number of five ounce portions dispensed of each wine

by brand and sales price level; and
(c)  number of five ounce portions sold by brand and sales

price level.
These records must be made available for inspection and

audit by the department or law enforcement.
(2)  The licensee or his agent shall not:
(a)  establish a single price based on the required purchase

of more than one five ounce glass of wine; or
(b)  sell a five ounce glass of wine at a price that is reduced

from the usual established price.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32A-1-105(35) shall

include the location of any licensed restaurant, club, or on-
premise beer retailer facility or facilities operated or managed by
the same person or entity that are located within the same
building or complex.  Multiple licensed facilities shall be termed
"qualified premises" as used in this rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(46) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount dispensed in each outlet as reconciled by the record
keeping requirements of this rule.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  for liquor and wine dispensing, daily dispensing
records as required in R81-1-9(4)(g) and R81-1-10(1) must also
show the amount of alcoholic beverage products dispensed to
each licensed location;

(b)  for beer dispensing, daily records must be kept in a
form acceptable to the department that show the amount of beer
dispensed to each outlet;

(c)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location.  Sales records and dispensing records must be
balanced daily;

(d)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly basis.
Allocations must be able to be supported by the record keeping
requirements of Section 32A-4-106(27)(28)(33), or 32A-5-
107(11)(12)(15)(16)(17), or 32A-10-206(14);

(e)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(f)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee’s liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(g)  dispensing of alcoholic beverages to a licensed
location may not be made in any manner prohibited by the
statutory or regulatory operational restrictions of that license
type;

(h)  a licensee must obtain department approval before
dispensing alcoholic beverages as described in this section.
Applications for approval shall be in a form prescribed by the
department and shall include a floor plan of all storage,
dispensing, sales, service, and consumption areas involved.

(i)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
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of a remote storage alcoholic beverage dispensing system.
(3)  On qualified premises where each licensee maintains

an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a)  each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-8-103.5, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a)  is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of traiing.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages to

a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would consitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.

(2)  Authority.  The authority for this rule is Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Complaint
Procedure.

(1)  Authority and Purpose.  This rule is promulgated
pursuant to Section 63-46a-3(3).  The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitable resolution of complaints filed in accordance with Title
II of the Americans With Disabilities Act, with the commission
or the department.

(2)  No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 42

the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3)  Definitions.
"ADA coordinator" means the commission’s and

department’s coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:  Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one’s self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4)  Filing of Complaints.
(a)  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b)  The complaint shall be filed with the commission’s and
department’s ADA coordinator in writing or in another
accessible format suitable to the individual.

(c)  Each complaint shall:
(i)  include the individual’s name and address;
(ii)  include the nature and extent of the individual’s

disability;
(iii)  describe the commission’s or department’s alleged

discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv)  describe the action and accommodation desire; and
(v)  be signed by the individual or by his legal

representative.
(d)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5)  Investigation of Complaint.
(a)  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b)  When conducting the investigation, the ADA
coordinator may seek assistance from the commission’s or
department’s legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission’s or
department’s budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6)  Issuance of Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b)  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7)  Appeals.
(a)  The individual may appeal the decision of the ADA

coordinator by filing an appeal within five working days from
the receipt of the decision.

(b)  Appeals involving the commission shall be filed in
writing with the commission.  Appeals involving the department
shall be filed in writing with the department’s executive director
or a designee other than the ADA coordinator.

(c)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d)  The appeal shall describe in sufficient detail why the
ADA coordinator’s decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e)  The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual’s statement regarding the inappropriateness of the
ADA coordinator’s decision and arrive at an independent
conclusion and recommendation.  Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion.  Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission’s or department’s budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f)  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g)  If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8)  Classification of records.  The record of each
complaint and appeal, and all written records produced or
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received as part of the action, shall be classified as protected as
defined under Section 63-2-304 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual’s medical condition shall remain classified as private
as defined under Section 63-2-302, or controlled as defined in
Section 63-2-303.  All other information gathered as part of the
complaint record shall be classified as private information.  Only
the written decision of the ADA coordinator, executive director,
or designees shall be classified as public information.

(9)  Relationship to other laws.  This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63-46b-21, and as

authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission’s executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory

order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to

the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability review;
(e)  identify the person or agency directly affected by the

statute, rule, or order;
(f)  include an address and telephone number where the

petitioner can be reached during regular work days; and
(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with department staff, the Attorney General’s

Office, other government agencies, or the public; and
(v)  take any other action necessary to provide the petition

adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act generally

disqualifies any person, licensee, or, in the case of a partnership
or a corporation, a partner, manager, officer, director, or
shareholder with more than 20% of the issued and outstanding
stock, from being an employee of the department, receiving a
license, or being an employee of a licensee if they have been
convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages; or

(c)  any crime involving moral turpitude.
(2)  As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of plea, in
any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another’s property.  For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17.  Advertising.
(1)  Purpose.
(a)  Recognizing the rulings of the United States Supreme

Court in 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484
(1996), and Lorillard Tobacco Co. v. Reilly, 121 S. Ct. 2404
(2001), and the Tenth Circuit Court of Appeals in Utah
Licensed Beverage Association v. Leavitt, 256 F3d 1061 (10th
Cir. 2001), this rule interprets Utah statutes and rules relating to
the advertising of alcoholic beverages in a manner to preserve
their constitutionality.

(b)  No provision of this rule shall be construed as a
concession that any current law or rule is unconstitutional.  All
statutes shall remain in full force and effect unless, consistent
with the rulings cited above, enforcement of the statute would
raise constitutional concerns.  Also, the statutes should be
interpreted in accordance with this rule.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or
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"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Authority.  This rule is enacted under the authority of
Sections 63-46a-3, 32A-1-107, and 32A-12-401(2)(f) and (5).

(4)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference federal
laws, previously referenced in subparagraph (a), relating to the
advertising of malt beverage products.

(5)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(23), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable and
enforceable.

(6)  By this rule, the statutory provisions of Sections 32A-
4-106(5)(d), 32A 4 106(21)(a) and (b), 32A-4-206(5)(c), 32A-6-
105(7), 32A 7 106(2)(m), 32A 12 401(2)(a) through (e), (3) and
(4), to the extent they restrict the advertising of liquor, as
defined in 32A-1-105(23), and beer, as defined in 32A 1 105(4),
by manufacturers, wholesalers, permittees, licensed retailers of
such products, and type 4 and 5 package agencies as defined in
R81-3-1, will not be enforced.  Instead, all advertising of liquor
and beer by these entities shall comply with the advertising
requirements listed in Section (10) of this rule.

(7)  Current statutes and rules restricting private club public
solicitation or public advertising calculated to increase club

membership are applicable and enforceable.
(8)  All trade practice restrictions provided by Section 32A

12 603 regulating things of value that liquor and beer industry
members, as defined in 32A 12 601, may provide to liquor and
beer retailers are applicable and enforceable with the following
modifications in enforcement:

(a)  any on premise beer retailer may be provided, receive
and use things of value from beer industry members to the same
extent authorized for any tavern licensee;

(b)  a restaurant liquor licensee may be provided, receive
and use things of value from beer industry members to the same
extent authorized for any beer licensee or permittee; and

(c)  product displays, inside signs, and consumer and
retailer advertising specialties relating to liquor and beer
products may be provided and displayed in compliance with the
advertising guidelines of Section (10) to the extent authorized
by this rule and federal law (see 27 CFR 6.84), to include being
visible on and off the retailer’s premise.

(9) Sections 32A 12 606(1), (2), and (3) relating to
unlawful acts involving consumers are applicable and
enforceable.  Section 32A-12-606(4) which establishes
guidelines for alcoholic beverage industry members or retailers
to sponsor or underwrite athletic, theatrical, scholastic, artistic,
or scientific events is applicable and enforceable with the
following modifications in enforement:

(a) the guidelines for any alcoholic beverage advertising
associated with the event are those listed in Section (10) of this
rule;

(b) industry members or retailers are not precluded from
sponsoring a theatrical, artistic, or scientific event that involves
the display of drinking scenes; and

(c) industry members or retailers may not sponsor an event
that takes place on the premises of a school, college, university,
or other educational institution.

(10)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a) May not violate any federal laws referenced in
Subparagraph (4);

(b) May not contain any statement, design, device, or
representation that is false or misleading;

(c) May not contain any statement, design, device, or
representation that is obscene or indecent;

(d)  May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any promotional scheme such as
"happy hour" or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon
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character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that
appeals primarily to minors;

(iii)  placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages to the general
public without charge;

(n)  May not require the purchase, sale, or consumption of
an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer’s health, physical prowess, sexual prowess, athletic
ability, social welfare, or capacity to enjoy life’s activities.

(11)  Violations.  Any violation of this rule may result in
the imposition of any administrative penalties authorized by
32A-1-119(5), (6) and (7), and may result in the imposition of
the criminal penalty of a class B misdemeanor pursuant to 32A-
12-104.

R81-1-19.  Emergency Meetings.
(1)  Purpose.  The commission recognizes that there may be

times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following procedure shall govern any

emergency meeting:
(a)  No emergency meeting shall be held unless an attempt

has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-7.8 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-7.8, 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-7.8:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices
shall be provided at least 24 hours before the meetings.
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(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY:  alcoholic beverages
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R81.  Alcoholic Beverage Control, Administration.
R81-3.  Package Agencies.
R81-3-1.  Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption.  Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility.  A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery that has been
granted a winery license by the commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2.  Change of Location.
Any change of package agency location must be requested

in writing and approved in advance by the commission.

R81-3-3.  Bonds.
No part of any surety bond required in Section 32A-3-105,

may be withdrawn during the time the package agency contract
is in effect.  If the package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained.  Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4.  Change of Package Agent.
Pursuant to Section 32A-3-106(15), any change of the

package agent designated in the department’s package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5.  Special Orders of Liquor by Public.
A special order item is any item not listed in the

department’s product/price list.  Only type 3 package agencies
may process special order requests.  Any individual may place
a special order at any type 3 package agency.  Special orders
may be placed for groups of individuals or organizations, either
at a type 3 package agency or the purchasing division of the
department, as follows:

(1)  A special order form must be filled out on every special

order item.
(2)  There is no handling fee on special orders, but a

deposit of twenty-five dollars is required on special orders of
four or more cases.

(3)  All merchandise must be cleared from the system
before a reorder on that special order item is allowed.

(4)  Special order requests must include the product name
and distributor or shipper.

R81-3-6.  Liquor Refunds and Exchanges.
The department will accept for refund or exchange,

merchandise that is defective, provided the customer returns the
bottle with at least 1/2 of the contents in the bottle.  Wine
merchandise will not be accepted for refund or exchange if the
return is a result of improper extraction of the cork.  Wine
purchased at any specialty wine store may not be exchanged or
returned for refund.

R81-3-7.  Warning Sign.
All package agencies shall display in a prominent place a

"warning sign" as defined in R81-1-2.

R81-3-8.  Identification Guidelines to Purchase Liquor.
All package agencies shall accept only four forms of

identification for the purchase of liquor by customers of
questionable age: (1) a valid driver’s license with a picture
affixed; (2) an official State identification card with a picture
affixed as provided in Sections 32A-1-301 to 32A-1-305, (3) a
military identification card if it includes date of birth and has a
picture affixed; or (4) a valid passport.

R81-3-9.  Promotion and Listing of Products.
An operator or employee of a type 1, 2 or 3 package

agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency.  An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

Type 4 package agencies, as defined in R81-3-1, may
provide a list of the code number, brand, size, and price of each
item it carries for sale to the tenants or occupants of the specific
leased, rented, or licensed rooms within the facility.

R81-3-10.  Non-Consignment Inventory.
Type 1, 4 and 5 package agencies shall be on a non-

consignment inventory status where the agency owns the
inventory.

R81-3-11.  Application.
An application for a package agency shall be included in

the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department.  No application fee is required for
type 2 and 3 package agency applicants.
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R81-3-12.  Evaluation Guidelines of Package Agencies.
Type 2 and 3 package agencies shall:
(1)  serve a population of at least 6,000 people comprised

of both permanent residents and tourists;
(2)  not be established or maintained within a one mile

radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3) maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.

R81-3-13.  Operational Restrictions.
(1)  Hours of Operation.
(a)  Type 1, 2, and 5 package agencies may operate from

10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department.  Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b)  Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c)  Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday.  However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d)  Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e)  A package agency, regardless of type, shall not operate
on Sundays, legal holidays, and election days where the sale of
alcoholic beverages is prohibited by law until the polls have
closed.  If a legal holiday falls on a Sunday, the following
Monday will be observed as the holiday.

(2)  Size of Outlet.  The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3)  Inventory Size.  Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4)  Access to General Public.  Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5)  Purchase of Inventory.  All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14.  Type 5 Package Agencies.
A type 5 package agency is for the limited purpose of

allowing a winery to sell at its winery location the wine product
it actually produces.  It may not carry the products of other
alcoholic beverage manufacturers.  The product produced by the

winery and sold in the type 5 package agency need not be
shipped from the winery to the department warehouse and then
back to the package agency.  However, the department shall
establish, by written policy, any requirements for inventory and
sales accounting, record-keeping, state labeling, payment of
taxes and mark-up, etc. of the product.

KEY:  alcoholic beverages
April 29, 2002 32A-1-107
Notice of Continuation December 18, 2001
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R81.  Alcoholic Beverage Control, Administration.
R81-4A.  Restaurants.
R81-4A-1.  Licensing.

(1) Restaurant liquor licenses are issued to persons as
defined in Section 32A-1-105(33).  Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-4-102(3) and 32A-4-103.

(2)  A restaurant liquor licensee that wishes to operate the
same licensed premises under the operational restrictions of an
on-premise beer retailer during certain designated periods of the
day or night, must apply for and be issued a separate on-premise
beer retailer license subject to the following:

(a)  The same restaurant licensee must separately apply for
a state on-premise beer retailer license pursuant to the
requirements of Sections 32A-10-202, -203, and -205.

(b)  Licensees applying for dually licensed premises must
notify the department of the time periods under which each
license will be operational at the time application is made.
Changes must be requested in writing and approved in advance
by the department.  Licensees may operate sequentially under
either license, but not concurrently.

(c)  Restaurant liquor licensees holding a separate on-
premise beer retailer license must operate in accordance with
32A-10-206 and R81-10 during the hours the on-premise beer
retailer license is active.

(d)  Liquor storage areas on the restaurant premises shall be
deemed to remain on the floor plan of the restaurant premises
and shall be kept locked during the hours the on-premise beer
retailer license is active.

R81-4A-2.  Application.
A license application shall be included in the agenda of the

monthly commission meeting for consideration for issuance of
a restaurant license when the requirements of Sections 32A-4-
102, -103, and -105 have been met, a completed application has
been received by the department, and the restaurant premises
have been inspected by the department.

R81-4A-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-4-105, may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-4A-4.  Insurance.
Public liability and dram shop insurance coverage required

in Section 32A-4-102(1)(h) and (i) must remain in force during
the time the license is in effect.  Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-4A-5.  Restaurant Liquor Licensee Liquor Order
Procedures.

The following procedures shall be followed when
restaurant liquor licensees order liquor from any state liquor
store, package agency, or department satellite warehouse:

(1)  A "Restaurant Liquor Order Form" must be completed
for all restaurant liquor orders.  The order form must be filled
out by store/agency personnel and must include the restaurant
liquor licensee name, department license number, and
merchandise listed by code number.

(2)  The licensee must allow at least one hour for the
store/agency to fill the order.  When the order is complete, the
licensee will be notified by phone.  The total cost of the
store/agency total and the licensee total must agree.

(3)  All orders must be picked up before 5:00 p.m. the same
day the order is placed.  The licensee’s designee must check and
sign for the order before it leaves the store, agency or
warehouse.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come, first served basis.

R81-4A-6.  Restaurant Liquor Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with

Section 32A-4-106 (8).  However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-4A-7.  Sale and Purchase of Alcoholic Beverages.
(1)  Alcoholic beverages (including light beer) must be

sold in connection with an order for food placed and paid for by
a patron.  An order for food may not include food items
gratuitously provided by the restaurant to patrons.  A patron
may pay for an alcoholic beverage at the time of purchase, or, at
the discretion of both the licensee and the patron, the price
charged may be added to the patron’s tab, provided that a
written beverage tab, as provided in Section 32A-4-106(33),
shall be commenced upon the patron’s first purchase and shall
be maintained by the restaurant during the course of the patron’s
stay at the restaurant regardless of where the patron orders and
consumes an alcoholic beverage.

(2)  The restaurant shall maintain at least 70% of its total
business from the sale of food pursuant to Section 32A-4-
106(30).

(a)  The restaurant shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups, and food.  These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(b)  If any inspection or audit discloses that the sales of
food are less than 70% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately suspended by the
commission.  Any suspension shall remain in effect until the
licensee is able to prove to the satisfaction of the commission
that in the future, the sales of food will meet or exceed 70%.
Failure of the licensee to provide satisfactory proof of the
required food percentage within three months of the date the
license was suspended, shall result in the revocation of the
license.

(3)  Liquor dispensing shall be in accordance with Section
32A-4-106; and Sections R81-1-9 (Liquor Dispensing Systems),
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R81-1-10 (Wine Dispensing), and R81-1-11 (Multiple Licensed
Facility Storage and Service) of these rules.

However, an alcoholic beverage may contain the contents
of a 50 ml bottle as a primary liquor if the commission has
authorized the use of the 50 ml bottle for a specific liquor
product.

R81-4A-8.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing system,

liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the restaurant as approved by the
department.

R81-4A-9.  Alcoholic Product Flavoring.
Restaurant liquor licensees may use alcoholic products as

flavoring subject to the following guidelines:
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the
restaurant liquor license.  Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2)  No restaurant employee under the age of 21 years may
handle alcoholic product flavorings.

R81-4A-10.  Table Service.
A wine service may be performed by the server at the

patron’s table for wine either purchased at the restaurant or
carried in by a patron, provided the wine has an official state
label affixed.  The wine may be opened and poured by the
server.

R81-4A-11.  Consumption at Patron’s Table.
(1)  A patron’s table may be located in waiting, patio,

garden and dining areas previously approved by the department,
but may not be located at the site where alcoholic beverages are
dispensed to the server or stored.

(2)  Consumption of any alcoholic beverage must be within
a reasonable proximity of a patron’s table so as to ensure that the
server can maintain a written beverage tab on the amount of
alcoholic beverages consumed.

(3)  All liquor consumed in a licensed restaurant must come
from a container or package having an official state label
affixed.

R81-4A-12.  Menus; Price Lists.
(1)  Contents of Alcoholic Beverage Menu.
(a)  Each licensee shall have readily available for its

patrons a printed alcoholic beverage price list, or menu
containing current prices of all mixed drinks, wine, beer, and
heavy beer.  This list shall include any charges for the service of
packaged wines or heavy beer.

(b)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and it
meets the requirements of this rule.

(c)  Customers shall be notified of the price charged for any
packaged wine or heavy beer and any service charges for the
supply of glasses, chilling, or wine service.

(d)  A licensee or his employee may not misrepresent the

price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-4A-13.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee’s first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee’s body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee’s full name and address and a driver’s license or
similar identification number.

R81-4A-14.  Brownbagging.
When private social functions or privately hosted events,

as defined in 32A-1-105(37), are held on the premises of a
licensed restaurant, the proprietor may, in his or her discretion,
allow members of the private group to bring onto the restaurant
premises, their own alcoholic beverages under the following
circumstances:

(1)  When the entire restaurant is closed to the general
public for the private function or event, or

(2)  When an entire room or area within the restaurant such
as a private banquet room is closed to the general public for the
private function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
public patrons of the restaurant.

KEY:  alcoholic beverages
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R81.  Alcoholic Beverage Control, Administration.
R81-5.  Private Clubs.
R81-5-1.  Licensing.

Private club liquor licenses are issued in the name of an
officer or director of the club or association.  Any contemplated
action or transaction that may alter the organizational structure
or ownership interest of the corporation to whom the license is
issued must be submitted to the department for approval prior to
consummation of any such action.

R81-5-2.  Application.
A license application shall be included in the agenda of the

monthly commission meeting for consideration for issuance of
a private club license when the requirements of Sections 32A-5-
102,-103, and -106 have been met, a completed application has
been received by the department, and the private club premises
have been inspected by the department.

R81-5-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-5-106 may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-5-4.  Insurance.
Public liability and dram shop insurance coverage required

in Subsections 32A-5-102(1)(j) and (k) must remain in force
during the time the license is in effect.  Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-5-5.  Advertising.
(1)  Pursuant to Subsection 32A-5-107(23), a private club

shall not engage in any public solicitation or public advertising
calculated to increase its membership.  However, advertising
shall be deemed not to include listings of facilities, which for
informational purposes states that a facility is a private club.
Additionally, the use of television, radio or print media may be
utilized to provide information to members relative to food and
beverage items, entertainment, and club events subject to the
following guidelines:

(a)  The television, radio or print media information must
have a reference that the information is provided exclusively for
members of that private club.

(b)  The information may contain the address, hours of
operation and telephone number of the private club.

(c)  Information regarding happy hours, free food or
beverages is prohibited.

(d)  Any club that chooses to advertise in this manner must
clearly identify the establishment as "a private club" and state
that the information in the advertisement is "for our members",
"for the members", or "for the members of        , a private club".
In print media, this club identification information must be no
smaller than 10 point bold type.  This subsection does not allow
for the use of the words "guests" and/or "visitors".

(2)  Club advertising on highway billboards is considered

public solicitation or advertising calculated to increase club
membership and is not allowed.  Clubs may use signs at the site
of the club to provide information to members relative to
address, hours of operation, telephone number of the club, food
and beverage items, entertainment, and club events.  As used in
this subsection, "site of the club" means any building or resort
facility where the club is located.

R81-5-6.  Private Club Licensee Liquor Order Procedures.
The following procedures shall be followed when private

club licensees order liquor from any state liquor store, package
agency, or department satellite warehouse:

(1)  A "Private Club Order Form" must be completed for
all private club orders.  The order form must be filled out by
store/agency personnel and must include the private club
licensee name, department license number, and merchandise
listed by code number.

(2)  The licensee must allow at least one hour for the
store/agency to fill the order.  When the order is complete, the
licensee will be notified by phone.  The total cost of the
store/agency total and the licensee total must agree.

(3)  All orders for private clubs must be picked up before
5:00 p.m. the same day the order is placed.  Licensee’s designee
must check and sign for the order before it leaves the store,
agency or warehouse.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come, first served basis.

R81-5-7.  Private Club Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with

Section 32A-5-107(24)(i).  Liquor may be sold from 10 a.m.
until 1 a.m. except on Sundays and holidays when liquor may be
sold from noon to midnight.  On a state or national election day,
liquor may not be sold until after the polls are closed.  On a
local election day, liquor may be sold unless prohibited by local
ordinance.  Private club licensees may open their liquor storage
area during hours otherwise prohibited for the limited purpose
of inventory, restocking, repair, and cleaning.

R81-5-8.  Sale and Purchase of Alcoholic Beverages.
(1)  A patron may pay for an alcoholic beverage at the time

of purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron’s tab.

(2)  Liquor dispensing shall be in accordance with Section
32A-5-107; and Sections R81-1-9 (Liquor Dispensing Systems),
R81-1-10 (Wine Dispensing), and R81-1-11 (Multiple Licensed
Facility Storage and Service) of these rules.

However, an alcoholic beverage may contain the contents
of a 50 ml bottle as a primary liquor if the commission has
authorized the use of the 50 ml bottle for a particular liquor
product.

R81-5-9.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing

system, liquor flavorings in properly labeled unsealed
containers, and unsealed containers of wines poured by the glass
may be stored in the same storage area of the private club as
approved by the department.
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R81-5-10.  Alcoholic Product Flavoring.
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the
private club liquor license.  Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2)  No club employee under the age of 21 years may
handle alcoholic product flavorings.

R81-5-11.  Price Lists.
(1)  Each licensee shall have available for its patrons a

printed price list containing current prices of all mixed drinks,
wine, beer, and heavy beer.  This list shall include any amounts
charged by the licensee for the service of packaged liquor, wine
or heavy beer and shall be made a part of the house rules of the
club, a copy of which shall be kept on the club premises and
available at all times for examination by the members, guests,
and visitors to the club.

(2)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and the
list is readily available to the patron.

(3)  Customers shall be notified of the price charged for any
packaged liquor, wine or heavy beer and any service charges for
the supply of glasses, chilling, or wine service.

(4)  A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-5-12.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee’s first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee’s body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee’s full name and address and a driver’s license or
similar identification number.

R81-5-13.  Visitor Cards and Records.
(1)  Pursuant to Section 32A-5-107(6), each visitor card

issued shall include:
(a)  the visitor’s full name and signature;
(b)  the name of the sponsoring member;
(c)  the date the card was issued;
(d)  the date the card expires;
(e)  the club’s name; and
(f)  the serial number of the card.
(2)  A record of visitor cards issued shall be maintained by

the club and shall be available for inspection by the department.
Such record shall be kept in a serial numbered order and shall
contain:

(a)  the serial number of the card;
(b)  the name of the person to whom the card was issued;
(c)  the name of the sponsoring member;
(d)  the date the card was issued; and
(e)  the date the card expires.

R81-5-14.  Brownbagging.
When private social functions or privately hosted events,

as defined in 32A-1-105(37), are held on the premises of a
licensed private club, the proprietor may, in his or her
discretion, allow members of the private group to bring onto the
club premises, their own alcoholic beverages under the
following circumstances:

(1)  When the entire club is closed to regular patrons for
the private function or event, or

(2)  When an entire room or area within the club such as a
private banquet room is closed to regular patrons for the private
function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
regular patrons of the club.

R81-5-15.  Membership Fees and Monthly Dues.
Each private club shall establish in its by-laws initial

membership fees and monthly membership dues in amounts
determined by the club.  However, monthly dues may not be
less than one dollar per month.

KEY:  alcoholic beverages
April 29, 2002 32A-1-107
Notice of Continuation December 18, 2001 32A-5-107(23)
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R81.  Alcoholic Beverage Control, Administration.
R81-6.  Special Use Permits.
R81-6-1.  Application.

An application for a special use permit shall be included in
the agenda of the monthly commission meeting for
consideration for issuance of a special use permit when the
requirements of Sections 32A-6-102 and -103 have been met,
and a completed application has been received by the
department.

R81-6-2.  Warning Sign.
All public service permittees which utilize a hospitality

room shall display in a prominent place therein a "warning sign"
as defined in R81-1-2.

R81-6-3.  Direct Delivery.
Industrial, manufacturing, scientific, educational, and

health care special use permittees may purchase alcohol directly
from the manufacturer and have it shipped directly to the
permittee’s address, provided the alcohol is used for industrial,
manufacturing, scientific, educational, or health care purposes.

R81-6-4.  Public Service Permittee Operating Guidelines.
(1)  A public service permittee may purchase liquor outside

of the state and bring it into the state and/or purchase liquor
within the state and sell, store and serve it to passengers
traveling on the permittee’s public conveyance for consumption
while en route on the conveyance.  However, all liquor utilized
within a public service permittee’s hospitality room must be
purchased from a state liquor store or package agency within
this state.

(2)  All liquor transported from outside the state to the
permittee’s storage facility shall be carried in sealed conveyances
which may be inspected at any time by the department.

(3)  A public service permittee shall keep available and
open for audit during regular business hours, complete and
accurate records of alcoholic product shipments to and from
their storage facility.  Records shall be kept for a minimum of
three years.

(4)  A public service permittee shall allow the department,
through its auditors or examiners, to audit all records relating to
the storage, sale, consumption and transportation of alcoholic
products by the permittee.

R81-6-5.  Educational Wine Judging Seminars.
(1)  Definition of Applicant.  An applicant is any person or

organization who is applying for an educational wine judging
seminar permit, whose purpose is to inform and educate about
the qualities and characteristics of wines.

(2)  Application.  The applicant must meet the requirements
and qualifications for a scientific or educational special use
permit found in Sections 32A-6-102, -103, and -401.  In
addition, the applicant must submit to the department a detailed
proposal of the seminar which must include the qualifications of
the judges, the number of wines being submitted by the
wineries, and the location of the seminar.  Additional
information may be requested by the commission or department
to properly evaluate the application.

(3)  The applicant must post a cash or corporate surety

bond in the penal sum of $1,000 payable to the department,
which the permittee has procured and must maintain for as long
as the permittee continues to operate as a special use permittee.
The bond shall be in a form approved by the attorney general,
conditioned upon the permittee’s faithful compliance with the
Act and the rules of the commission.  If the surety bond is
canceled due to the permittee’s negligence, a $300 reinstatement
fee may be assessed.  No part of any cash bond so posted may
be withdrawn during the period the permit is in effect.  A bond
filed by a permittee may be forfeited if the permit is finally
revoked.

(4)  The application for the educational wine judging
seminar permit must be completed and submitted 90 days prior
to the seminar date.

(5)  Restrictions.  Any person granted an educational wine
judging seminar permit must, in addition to the restrictions in
Section 32A-6-105, meet the following requirements and
restrictions:

(a)  The techniques used in judging the wines must meet
internationally accepted techniques of sensory or laboratory
evaluation, and the wines used may not be consumed.

(b)  All unopened bottles must be returned to the
department and any wine product residual in open bottles must
be destroyed by the permittee.

(c)  The educational wine judging seminar permit has an
automatic expiration date of three days following the scheduled
ending date of the seminar.

(d)  The permittee must comply with R81-1-17 regarding
advertising of the seminar.

(6)  Procedures for Handling the Seminar.
(a)  The permittee must order all wines used in the seminar

from the department.  The department will order the wines from
the wineries designating on the order that they are for a wine
judging seminar.  The permittee must make prior arrangements
with the wineries to have the wines sent to the department at no
charge and freight prepaid.

(b)  The wines will be entered into the department
accounting system at no cost and will be given a special
department number, designating the wines as those to be used
with an educational wine judging seminar permit and not to be
consumed.

(c)  The wines will be delivered to the permittee from the
department.  After the seminar, the permittee will return all
unopened bottles of wine to the department and the permittee
will destroy any other residual wine products left.  The
permittee will pay to the department a fee of two dollars for
every bottle of wine used in the judging seminar.

(d)  All wines returned to the department become the
property of the state and will be destroyed under controlled
conditions or will be given a new department number and sold
in the state’s retail outlets, which profits will be property of the
state.

KEY:  alcoholic beverages
April 29, 2002 32A-1-107
Notice of Continuation December 18, 2001
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R81.  Alcoholic Beverage Control, Administration.
R81-8.  Manufacturers (Distillery, Winery, Brewery).
R81-8-1.  Application.

An application for a manufacturer (distillery, winery,
brewery) license shall be included in the agenda of the monthly
commission meeting for consideration for issuance of a
manufacturer license when the requirements of Sections 32A-8-
102, -103, and -105 have been met, and a completed application
has been received by the department.

R81-8-2.  Out of State Business.
Brewers which are located outside the state which desire to

sell and deliver beer containing an alcohol content of less than
4% alcohol by volume, to licensed beer wholesalers, must obtain
a certificate of approval from the department pursuant to
Sections 32A-8-101(4) and 32A-11-106(1)(b).

KEY:  alcoholic beverages
April 29, 2002 32A-1-107
Notice of Continuation December 18, 2001
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R81.  Alcoholic Beverage Control, Administration.
R81-9.  Liquor Warehousing License.
R81-9-1.  Application.

A license application shall be included in the agenda of the
monthly commission meeting for consideration for issuance of
a liquor warehousing license when the requirements of Sections
32A-9-102, 32A-9-103 and -105 have been met, a completed
application has been received by the department, and the
warehouse premises have been inspected by the department.

R81-9-2.  Transportation.
Dual licensees, those who have both a liquor warehousing

license and a beer wholesaling license, pursuant to Chapters 9
and 11 of the Act, may transport liquor, wine, and heavy beer to
the department and to federal military installations within Utah.

R81-9-3.  Records.
Each licensee shall keep available and open for audit at all

times during regular business hours, complete and accurate
records of shipments to or from their warehouse facility.
Records shall be kept for a minimum of three years.

R81-9-4.  Audits.
The liquor warehouse licensee shall allow the department,

through its authorized representatives, to audit all records of
their liquor warehouse license at times the department considers
advisable.

R81-9-5.  Inspection.
A liquor warehouse licensee shall permit any authorized

representative of the commission, department, or any law
enforcement officer unrestricted right to enter the liquor
warehouse facility to inspect the premises.

KEY:  alcoholic beverages
April 29, 2002 32A-1-107
Notice of Continuation December 18, 2001
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R151.  Commerce, Administration.
R151-2.  Government Records Access and Management Act
Rules.
R151-2-1.  Purpose and Authority.

This rule is made pursuant to Section 63-2-204, which
allows agencies to specify where and to whom requests for
access to records shall be directed; Subsection 63-2-904 (2),
which allows an agency to specify at which levels certain
requirements shall be undertaken; and Section 63-2-603,
concerning appeals.

R151-2-2.  Duties of Divisions within the Department.
Each division director shall comply with Section 63-2-903

and shall appoint a records officer to perform, or to assist in
performing, the following functions:

(1)  the duties set forth in Section 63-2-903; and
(2)  responding to requests for access to division records.

R151-2-3.  Requests for Access.
(1)  Waiver of Written Requests:  Notwithstanding

Subsection 63-2-204 (1) requiring written requests for records,
a division may at its discretion waive the requirement for a
written request if the records requested are public, the records
are readily accessible, and the request is filled promptly by
allowing access or copying at the time the request is made.

(2)  To whom directed:  All requests for access to records
shall be directed to the records officer of the particular division
which the requester believes generated or possesses the records.

(3)  Fees:  A fee shall be charged for copies of records
provided.  That fee shall be established pursuant to Title 63,
Chapter 38 and Subsection 63-2-203 (1).  Fees must be paid at
the time of the request or before the records are provided to the
requester.

R151-2-4.  Forms.
(1)  The forms described as follows, or a written document

containing substantially similar information to that requested in
the forms, shall be completed by requesters in connection with
records requests, unless a division waives written requests.

(a)  Form 2-204(1), "Request for Records", shall be used by
all persons requesting records from the department or its
divisions.  It is intended to assist persons who request records to
comply with the requirements of Subsection 63-2-204 (1)
regarding the contents of a request.  The form requires the
requester’s name, address, telephone, organization, if any, a
description of the records requested, and information regarding
the requester’s status, for records which are not public.

(b)  Form 2-206(2), "Certification by Requesting
Governmental Entity", shall be used by another governmental
entity requesting controlled or private records from a division or
the department, pursuant to Subsection 63-2-206 (2).  This form
requires both the information to be provided in Form 2-204(1)
and certain representations required from the governmental
entity, if the information sought is not public.

(c)  Form 2-206(5), "Disclosure and Agreement", shall be
used when another governmental entity requests controlled,
private or protected records, pursuant to Subsection 63-2-206
(5).  This form discloses to the governmental entity certain
information regarding restrictions on access and obtains the

written agreement of the governmental entity to abide with those
restrictions.

(2)  The department or its divisions may use forms to
respond to requests for records.

R151-2-5.  Designation of Authorized Officers.
(1)  The determinations or weighing of interests permitted

or required under the following sections by a "governmental
entity" or the "head of a governmental entity" shall be made by
the division director which has custody or control of the
records, or his designee:

(a)  Subsection 63-2-201 (5) (b), which governs disclosure
of certain private or protected records;

(b)  Section 63-2-308, which governs business
confidentiality claims;

(c)  Subsection 63-2-202 (8), which governs disclosure for
research purposes;

(d)  Subsection 63-2-201 (10) (a), which governs
intellectual property rights.

(2)  The "chief administrative officer of the governmental
entity" for purposes of appeals under Section 63-2-401 shall be
the executive director of the Department of Commerce.

R151-2-6.  Designation of Appeals.
All appeals under Section 63-2-401, which governs access

determination and Section 63-2-603, which governs a request to
amend a record, are hereby designated as informal proceedings.

KEY:  government documents, freedom of information,
public records
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R156.  Commerce, Occupational and Professional Licensing.
R156-24a.  Physical Therapist Practice Act Rules.
R156-24a-101.  Title.

These rules are known as the "Physical Therapist Practice
Act Rules".

R156-24a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

24a, as used in Title 58, Chapters 1 and 24a or these rules:
(1)  "An accredited school of physical therapy", as used in

Subsection 58-24a-109(2)(b), means a college or university:
(a)  accredited by CAPTE; or
(b)  a foreign education program which is equivalent to a

CAPTE accredited program as determined by FSBPT’s Foreign
Credentialing Commission on Physical Therapy.

(2)  "Approved course work evaluation tool", as used in
Subsection R156-24a-302a(3), means the FSBPT’s September
2000 revised publication entitled "A Course Work Evaluation
Tool For Persons Who Received Their Physical Therapy
Education Outside the United States", which is hereby adopted
and incorporated by reference.

(3)  "CAPTE" means Commission on Accreditation in
Physical Therapy Education.

(4)  "FSBPT" means the Federation of State Licensing
Boards of Physical Therapy.

(5)  "Joint mobilization", as used in Subsection 58-24a-
104(2)(b), means passive and active movements of the joints of
a patient, including the spine, to increase the mobility of joint
systems; but, does not include specific vertebral adjustment and
manipulation of the articulation of the spine by those methods
or techniques which are generally recognized as the classic
practice of chiropractic.

(6)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 24a, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-24a-502.

R156-24a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 24a.

R156-24a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-24a-302a.  Qualifications for Licensure - Education
Requirements.

(1)  In accordance with Subsection 58-24a-109(2)(b), the
accredited school of physical therapy for a physical therapist
shall be accredited by CAPTE at the time of graduation.

(2)  In accordance with Subsection 58-24a-102(5), a
physical therapist assistant shall complete one of the following
CAPTE accredited physical therapy education programs:

(a)  an associates, bachelors, or masters program; or
(b)  a foreign physical therapy education program approved

by the division in collaboration with the board, which program
is equivalent to a program set forth in Subsection R156-24a-
302a(2)(a).

(3)  In accordance with Section 58-1-302, an applicant who

has been licensed in a foreign country whose degree was not
accredited by CAPTE shall document that his education is equal
to a CAPTE accredited degree by submitting to the Division a
credential evaluation from the Foreign Credentialing
Commission on Physical Therapy which shall use the approved
course work evaluation tool.  Only educational deficiencies in
the humanities, social sciences and liberal arts may be corrected
by completing college level credits in the deficient areas or by
passing the College Level Examination Program (CLEP)
demonstrating proficiency in the deficient areas.

R156-24a-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-24a-109(2)(c), each
applicant for licensure as a physical therapist, including
endorsement applicants, shall pass the FSBPT’s National
Physical Therapy Examination with a passing score as
established by the FSBPT.

(2)  In accordance with Section 58-1-309, each applicant
for licensure as a physical therapist, including endorsement
applicants, shall pass all questions on the open book, take home
Utah Physical Therapy Law and Rule Examination.

(3)  An applicant must have completed the education
requirements set forth in Subsection R156-24a-302a(1) or (3),
or be enrolled in the final semester of a CAPTE accredited
program, in order to be eligible to sit for the examination
required for Utah licensure as set forth in Subsection R156-24a-
302b(1)(a).

R156-24a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 24a is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-24a-502.  Unprofessional Conduct.
Unprofessional conduct includes:
(1)  violating any provision of the American Physical

Therapy Association’s Code of Ethics, last amended January
1997, which is hereby adopted and incorporated by reference;
and

(2)  not providing supervision as set forth in Section R156-
24a-503.

R156-24a-503.  Physical Therapist Supervisory Authority
and Responsibility.

In accordance with Section 58-24a-112, the supervisory
responsibilities of a physical therapist include the following:

(1)  Adequate supervision requires at a minimum that a
supervising physical therapist perform the following activities:

(a)  designate or establish channels of written and oral
communication;

(b)  interpret available information concerning the
individual under care;

(c)  provide the initial evaluation;
(d)  develop a plan of care, including short and long term

goals;
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(e)  select and delegate appropriate tasks of the plan of
care;

(f)  assess competence of supportive personnel in the
delegated tasks;

(g)  identify and document precautions, special problems,
contraindications, anticipated progress, and plans for
reevaluation; and

(h)  reevaluate, adjust plan care when necessary, perform
final evaluation, and establish a follow-up plan.

(2)  Supervision by a physical therapist of a physical
therapist assistant shall include the following conditions:

(a)  an initial visit shall be made by the physical therapist
for evaluation of the patient and establishment of a plan of care;
and

(b)  supervision shall be on site by the physical therapist
every sixth treatment but no longer than every 30 days from the
time of the physical therapist’s last evaluation or treatment.

(3)  Duties delegated by a physical therapist to a physical
therapist assistant may include:

(a)  providing physical therapy services according to a plan
of care established by the licensed physical therapist;

(b)  adjusting a specific treatment procedure in accordance
with changes in patient status only with prior evaluation and
approval by the supervising physical therapist;

(c)  responding to inquiries regarding patient status to
appropriate parties within the plan of care established by a
supervising physical therapist, but not interpreting data beyond
the scope of his physical therapist assistant education; and

(d)  referring inquires regarding patient prognosis to the
supervising physical therapist.

(4)  Duties delegated by a physical therapist to a physical
therapist aide may include:

(a)  engaging in assembly and disassembly, maintenance
and transportation, preparation and all other operational
activities relevant to equipment and accessories necessary for
treatment; and

(b)  providing only that type of elementary and direct
patient care which the patient and family members could
reasonably be expected to learn and perform.

(5)  A physical therapist aide may not interpret referrals,
perform evaluations or evaluate procedures, initiate or adjust
treatment programs, assume responsibility for planning patient
treatment care, perform debridement, topical medical
application, or joint mobilization.

(6)  Each physical therapist assistant and physical therapist
aide shall clearly identify himself as a non-licensed person and
shall not present or hold himself out in any way as a physical
therapist.
R156-24a-601.  Animal Physical Therapy.

In accordance with Subsection 58-28-8(12)(b), a physical
therapist practicing animal massage must complete at least 100
hours of animal physical therapy training and education.  The
training shall consist of:

(1)  completing 50 hours of on the job training under the
supervision of a licensed veterinarian;

(2)  completing a quadruped anatomy course; and
(3)  completing the remaining hours in continuing

education.

KEY:  licensing, physical therapy
January 7, 2002 58-24a-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-26a.  Certified Public Accountant Licensing Act Rules.
R156-26a-101.  Title.

These rules are known as the "Certified Public Accountant
Licensing Act Rules".

R156-26a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

26a, as defined or used in these rules:
(1)  "Administering organization" means an organization

approved by the Division of Occupational and Professional
Licensing and the Utah Board of Accountancy which will
administer peer reviews in the Peer Review Program.

(2)  "AICPA" means American Institute of Certified Public
Accountants.

(3)  "Incidental to regular practice" as defined in
Subsection 58-26a-305(1)(a) is further defined to mean:

(a)  An individual or a firm licensed as a certified public
accountant or equivalent designation in any other state, district,
or territory of the United States or any foreign country may
perform services in this state for a client whose principal office
or residence is located outside of this state as long as the
services are incidental to primary services being performed
outside of this state for that client.

(b)  An individual or firm licensed in another jurisdiction,
as incidental to their practice in such other jurisdiction, may
advertise in this state that their services are available by any
means including, but not limited to television, radio, newspaper,
magazine or Internet advertising provided such representations
are not false, misleading or deceptive; and provided that such
individual or firm does not establish a CPA/Client relationship
to perform services requiring a CPA license or CPA firm
registration with any individual, business or other legal entity
having its principal office or residence in this state without first
obtaining a CPA license and CPA firm registration in this state.

(c)  Incidental to regular practice in another jurisdiction
includes a licensed CPA or equivalent designation continuing a
CPA/Client relationship with an individual which originated
while the client’s residence was located outside of this state but
thereafter the client moved their residence to this state.

(4)  "Qualified continuing professional education (CPE)"
as used in these rules means continuing education that meets the
standards set forth in Section R156-26a-303b.

(5)  "Standard setting bodies" means the Financial
Accounting Standards Board, the Government Accounting
Standards Board, the American Institute of Certified Public
Accountants, the Securities and Exchange Commission, and the
Federal Accounting Standards Advisory Board and other
generally recognized standard setting bodies.

(6)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 26a, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-26a-501.

(7)  "Year of review" means the calendar year during which
a quality review is to be conducted.

R156-26a-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 26a.

R156-26a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-26a-201.  Advisory Peer Committees Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(6), the Education Advisory Committee to the Utah Board
of Accountancy consisting of one full-time faculty from each
college or university in Utah which has an accredited program
as set forth in Section R156-26a-302a, a majority of which
committee are to be licensed CPAs.

(a)  The Education Advisory Committee shall be appointed
and serve in accordance with Section R156-1-204.

(b)  The duties and responsibilities of the Education
Advisory Committee shall include assisting the division in
collaboration with the board in their duties, functions, and
responsibilities defined in Section 58-1-202 as follows:

(i)  reviewing an applicant’s transcript of credits to
determine satisfactory completion of the education requirements
prior to approving the applicant to take the qualifying
examination and advising the board as to the acceptability of an
educational institution.

(c)  The committee shall consider the following when
advising the board of the acceptability of the educational
institution:

(i)  the institution’s accreditation, the acceptability by other
state licensing boards, faculty qualifications and other
educational resources.

(2)  There is created in accordance with Subsection 58-1-
203(6), the Peer Review Committee to the Utah Board of
Accountancy consisting of not more than ten licensed CPAs.

(a)  The committee shall be appointed and serve in
accordance with Section R156-1-204.

(b)  The duties and responsibilities of the Peer Review
Committee shall include administration of peer reviews in which
the Division is the administering organization and shall include:

(i)  considering and accepting the results of peer reviews
and requiring corrective action of firms with significant
deficiencies noted in the review process;

(ii)  evaluating compliance of CPE programs;
(iii)  performing random audits to determine compliance

with the CPE requirements and the standards for CPE programs;
(iv)  reviewing complaints and recommending whether

certain acts, practices or omissions violate the ethical standards
of the profession;

(v)  providing technical assistance to the division; and
(vi)  serving as expert witnesses at administrative hearings.

R156-26a-302a.  Qualifications for CPA Licensure -
Education Requirements.

The education requirements for CPA licensure in
Subsection 58-26a-302(1)(d) are defined, clarified, or
established as follows:

(1)  An applicant shall submit transcripts showing
completion of course work consisting of a minimum of 150
semester hours (225 quarter hours) as follows:

(a)  a graduate or undergraduate program within an
institution whose business or accounting education program is
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accredited by the American Assembly of Collegiate Schools of
Business (AACSB), or the Association of Collegiate Business
Schools and Programs (ACBSP), from which the applicant
received one of the following:

(i)  a graduate degree in accounting;
(ii)  a graduate degree in business including not less than:
(A)  24 semester hours (36 quarter hours) in upper division

accounting courses covering the subjects of financial
accounting, auditing, taxation, and management accounting; or

(B)  15 semester hours (23 quarter hours) graduate level
accounting courses covering the subjects of financial
accounting, auditing, taxation, and management accounting; or

(C)  an equivalent combination of graduate and upper
division accounting courses covering the subjects of financial
accounting, auditing, taxation, and management accounting with
one hour of graduate level course work being equivalent to 1.6
hours of upper division course work; or

(iii)  a baccalaureate degree in business or accounting and
30 semester hours (45 quarter hours) beyond the requirements
for a baccalaureate degree which includes not less than:

(A)  16 semester hours (24 quarter hours) in upper division
accounting courses, which when combined with the accounting
courses listed in Subsection (B) below, have at least one course
with a minimum of two semester hours (three quarter hours)
each covering the subjects of financial accounting, auditing,
taxation, and management accounting;

(B)  eight semester hours (12 quarter hours) in graduate
level accounting courses, which when combined with the
accounting courses listed in Subsection (A) above, have at least
one course each covering the subjects of financial accounting,
auditing, taxation, and management accounting;

(C)  12 semester hours (18 quarter hours) in upper division
non-accounting business courses;

(D)  12 semester hours (18 quarter hours) in graduate level
business or accounting courses; and

(E)  10 semester hours (15 quarter hours) of either graduate
or upper division accounting or business courses.

(b)  a graduate or undergraduate program from an
institution accredited by the Northwest Association of Schools
and Colleges, Commission on Colleges, or the North Central
Association of Colleges and Schools, Commission on
Institutions of Higher Education, or an equivalent accrediting
institution from which the applicant received a baccalaureate or
graduate degree with not less than:

(i)  30 semester hours (45 quarter hours) in business or
related courses providing a minimum of two semester hours
(three quarter hours) in each of the following subjects:

(A)  business law;
(B)  computers;
(C)  economics;
(D)  ethics;
(E)  finance;
(F)  statistics and quantitative methods;
(G)  written and oral communications; and
(H)  business administration such as marketing, production,

management, policy or organizational behavior;
(ii)  24 semester hours (36 quarter hours) in upper division

accounting courses with a minimum of two semester hours
(three quarter hours) in each of the following subjects:

(A)  auditing;
(B)  finance;
(C)  managerial or cost;
(D)  systems; and
(E)  taxes; and
(iii)  30 semester hours (45 quarter hours) beyond the

requirements for a baccalaureate degree of additional business
related course work including not less than:

(A)  eight semester hours (12 quarter hours) in graduate
accounting courses;

(B)  12 semester hours (18 quarter hours) in graduate
accounting or graduate business courses; and

(C)  10 semester hours (15 quarter hours) of additional
business related hours shall be taken in upper division
undergraduate or graduate level courses.

(2)  The division in collaboration with the board or the
education subcommittee of the board may make a written
finding for cause that a particular accredited institution or
program is not acceptable.

(3)  The Division in collaboration with the board or the
education subcommittee of the board may accept education of
a person who holds a license as a certified public accountant or
equivalent designation in a foreign country, if the applicant has
obtained from the National Association of State Boards of
Accountancy (NASBA) verification of compliance with the
terms of an agreement for reciprocal licensure between the
foreign country and the International Qualifications Appraisal
Board of NASBA, which agreement provides the applicant’s
examinations, education and experience is determined to be
substantially equivalent to the 1994 Uniform Accountancy Act
licensure requirements or a version of the Uniform Accountancy
Act having substantially equivalent requirements.

R156-26a-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(7) and 58-1-
301(3), the experience requirements for licensure in Section 58-
26a-302 are clarified, or supplemented as follows:

(1)  The Division in collaboration with the board may
accept experience of a person who holds a license as a certified
public accountant or equivalent designation in a foreign
country, if the applicant has obtained from the National
Association of State Boards of Accountancy (NASBA)
verification of compliance with the terms of an agreement for
reciprocal licensure between the foreign country and the
International Qualifications Appraisal Board of NASBA, which
agreement provides the applicant’s examinations, education and
experience is determined to be substantially equivalent to the
1994 Uniform Accountancy Act licensure requirements or a
version of the Uniform Accountancy Act having substantially
equivalent requirements.

R156-26a-302d.  Qualifications for Licensure -
Examinations.

(1)  The Division in collaboration with the board may
accept testing of a person who holds a license as a certified
public accountant or equivalent designation in a foreign
country, if the applicant has obtained from the National
Association of State Boards of Accountancy (NASBA)
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verification of compliance with the terms of an agreement for
reciprocal licensure between the foreign country and the
International Qualifications Appraisal Board of NASBA, which
agreement provides the applicant’s examinations, education and
experience is determined to be substantially equivalent to the
1994 Uniform Accountancy Act licensure requirements or a
version of the Uniform Accountancy Act having substantially
equivalent requirements.

R156-26a-303a.  Renewal Requirements - Peer Review.
(1)  General.
In accordance with Subsections 58-1-308(3)(b) and 58-

26a-303(2)(b), there is created a peer review requirement as a
condition for renewal of licenses issued under the Certified
Public Accountant Licensing Act, providing for review of the
work products of licensees and firms.

(a)  The purpose of the program is to monitor compliance
with applicable accounting and auditing standards adopted by
generally recognized standard setting bodies.  The program shall
emphasize education and may include other remedial actions
determined appropriate where a firm’s work product and services
do not comply with established professional standards.  In the
event a firm is unwilling or unable to comply with established
standards, or intentionally disregards professional standards so
as to warrant disciplinary action, the administering organization
shall refer the matter to the division and shall consult with the
division regarding appropriate action to protect the public
interest.

(2)  Scheduling of the Peer Review.
(a)  A firm’s initial peer review shall be assigned a due date

to require that the initial review be started no later than 18
months after the date of the issuance of its initial report as
defined in Subsection 58-26a-102(16).

(b)  Not less than once in each three years a firm engaged
in the practice of public accounting shall undergo, at its own
expense, a peer review commensurate in scope with its practice.

(c)  The administering organization will assign the year of
review.  A firm enrolled in a practice monitoring program which
is administered by the American Institute of Certified Public
Accountants (AICPA) will use the year of review assigned by
the AICPA.  The firm will notify the administering organization
of the deadlines set by the AICPA.

(d)  A peer review number will be assigned by the
administering organization.  The firm is required to provide this
number and its registration number assigned by the division to
all licensees employed by the firm.  Licensees will be required
to include these numbers with their application for renewal of a
license to practice public accounting.

(3)  Selection of a Peer Reviewer.
A firm scheduled for peer review shall engage a reviewer

qualified to conduct the peer review.
(4)  Qualifications of a Peer Reviewer.
(a)  Peer reviewers must provide evidence of one of the two

following minimum qualifications to the administering
organization:

(i)  acceptance as a peer reviewer by the AICPA; or
(ii)  compliance with the qualifications required by the

AICPA to qualify as a peer reviewer.
(b)  Peer reviewers must be licensed or hold a permit to

practice as a CPA in the state of Utah or another state or
jurisdiction of the United States.

(c)  The administering organization will approve reviewers
for those reviews not administered by the AICPA.

(5)  Conduct of Peer Review.  Peer review shall be
conducted as follows:

(a)  Standards for review:  Peer reviews shall be conducted
according to the "Standards for Performing and Reporting on
Peer Reviews" promulgated by the AICPA, effective October 5,
1998 as amended, are hereby incorporated by reference and
adopted as the minimum standards for quality reviews of all
firms.  This section shall not require any firm or licensee to
become a member of AICPA or any administering organization.

(6)  Procedures in Case of Substandard Review, a Modified
or Adverse Report or repeat findings.

(a)  If the administering organization finds that a peer
review was not performed in accordance with these rules or the
peer review results in a modified or adverse report or in repeat
findings, the Peer Review Committee may require remedial
action to assure that the review or performance of the CPA or
CPA firm being reviewed meets the objectives of the peer
review program.

(7)  Review of Multi-State Firms.
(a)  With respect to a multi-state firm, the Division may

accept a peer review based solely upon work conducted outside
of this state as satisfying the requirement to undergo peer review
under these rules, if:

(i)  the peer review is conducted during the year scheduled
or rescheduled under R156-26a-303a(2);

(ii)  the peer review is performed in accordance with
requirements equivalent to those of this state;

(iii)  the peer review:
(A)  studies, evaluates and reports on the quality control

system of the firm as a whole in the case of on-site reviews, or;
(B)  results in an evaluation and report on selected

engagements in the case of off-site reviews;
(iv)  the firm’s internal inspection procedures require that

the firm’s personnel from another office outside the state
perform the inspection of the office located in this state not less
than once in each three year period; and

(v)  at the conclusion of the peer review, the peer reviewer
issues a report equivalent to that required by R156-26a-303a(6).

(b)  A multi-state firm not granted approval under R156-
26a-303a(8)(a) shall undergo a peer review pursuant to these
rules which shall comply with R156-26a-303a(8)(a) of the
multi-state firm within this state.

(c)  A multi-state firm seeking approval under R156-26a-
303a(8)(a) shall submit an application to the administering
organization by February 1 of the year of review establishing
that the peer review it proposes to undergo meets all of the
requirements of R156-26a-303a(5).

(d)  A multi-state firm shall submit the peer review report
it receives to the Utah administering organization as required by
R156-26a-303a(6) within 30 days of acceptance.

(8)  Exemption.
(a)  A firm which does not perform services as set out in

R156-26a-303a(5)(b) or (c) is exempt from peer review and
shall notify the Division of Occupational and Professional
Licensing of the exemption at the time of renewal of its
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registration.  A firm which begins providing these services must
commence a peer review within 18 months of the date of the
issuance of its initial report as defined in Subsection 58-26a-
102(16).

(9)  Mergers, Combinations, Dissolutions or Separations.
(a)  Mergers or combinations:  In the event that two or

more firms are merged or sold and combined, the surviving firm
shall retain the year of review of the largest firm.

(b)  Dissolutions or separations:  In the event that a firm is
divided, the new firms shall retain the year of review of the
former firm.  In the event that this period is less than 12 months,
a new year shall be assigned so that the review occurs after 12
months of operation.

(c)  Upon application to the administering organization and
a showing of hardship caused solely by compliance with R156-
26a-303a(10)(a) or (b), the Division may authorize a change in
a firm’s year of review.

(10)  Extension.
(a) If the firm can demonstrate that the time established for

the conduct of a peer review will create an unreasonable
hardship upon the firm, the Division may approve an extension
not to exceed 180 days from the date the peer review was
originally scheduled.  A request for extension shall be addressed
in writing by the firm to the Division with a copy to the
administering organization responsible for administration of that
firm’s peer review.  The written request for extension must be
received by the Division and the administering organization not
less than 30 days prior to the date of scheduled review or the
request will not be considered.  The Division shall inform the
administering organization of the approval of any extension.

(11)  Retention of Documents Relating to Peer Reviews.
(a)  All documentation necessary to establish that each peer

review was performed in conformity with peer review standards
adopted by the board, including the peer review working papers,
the peer review report, comment letters and related
correspondence indicating the firm’s concurrence or
nonconcurrence, and any proposed remedial actions and related
implementation shall be maintained.

(b)  The documents described in R156-26a-303a(12)(a)
shall be retained for a period of time corresponding to the
designated retention period of the relevant administering
organization.  In no event shall the retention period be less than
90 days.

(12)  Costs and Fees for Peer Review.
(a)  All costs associated with firm-on-firm reviews will be

negotiated between the firm and the reviewer and paid directly
to the reviewer.  All costs associated with committee assigned
review team (CART) reviews will be set by the administering
organization.  The administering organization will collect the
fees associated with CART reviews and pay the reviewer.

(b)  All costs associated with the administration of the
review process, including the administering organization and the
PROC, will be paid from fees charged to the firms.  The fees
will be collected by the administering organization.  The
schedule of fees will be included in the administering
organization’s proposal.  The fee schedule will specify how
much is to be paid each year and will be based on the firm size.

(13)  Peer Review Administered by the Division of
Occupational and Professional Licensing.

(a)  Any firms not participating in a peer review program
administered by an administering organization approved by the
Division will be administered by the division.

(14)  All financial statements, working papers, or other
documents reviewed are confidential.  Access to those
documents shall be limited to being made available, upon
request, to the Peer Review Committee or the technical reviewer
for purposes of assuring that peer reviews are performed
according to professional standards.

R156-26a-303b.  Renewal and Reinstatement Requirements -
Continuing Professional Education (CPE).

(1)  Standards for programs which qualify.  Qualified
continuing professional education must be current and relevant
to the practice of accountancy and maintain or increase the
licensee’s competence and shall meet the following standards:

(a)  an outline of the program shall be prepared in advance
and retained by the program sponsor for four years from the date
of the program;

(b)  the program developers and instructors shall be
qualified in content and teaching methods used to develop and
teach the subjects covered;

(c)  the program shall clearly identify learning objectives
and specify the level of knowledge participants should have in
order to participate in the program;

(d)  the program shall be reviewed or evaluated by a
qualified person other than the developer or instructor to ensure
compliance with these standards and evidence of such review
shall be available upon request;

(e)  the program sponsors shall have an effective means for
evaluating the performance of the program including whether
the standards described herein have been met;

(f)  participants shall be informed in advance of objectives,
prerequisites, prior education or experience levels needed,
program content, nature and extent of advance preparation,
teaching method to be used, recommended or approved
continuing professional education hours allowed for credit, and
any relevant administrative policies necessary to obtain the
maximum benefit of the program and encourage participation
only by individuals with appropriate education or experience;

(g)  the program sponsor shall maintain a record of
registration and attendance for four years from the date of the
program;

(h)  the number of participants and physical facilities shall
be consistent with the teaching method specified;

(i)  Subjects which qualify.  The program and material
provided to participants shall be sufficient to meet the program
objectives and be current, relevant and technically accurate for
the approved subjects which qualify under this section.  These
include:

(i)  Accounting and Auditing;
(ii)  Taxation;
(iii)  Management Advisory Services;
(iv)  Information Technology;
(v)  Communication Arts;
(vi)  Mathematics, Statistics, Probability and Quantitative

Analysis;
(vii)  Economics;
(viii)  Business Law and Litigation Support;
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(ix)  Functional Fields of Business:
(A)  Finance;
(B)  Production;
(C)  Marketing;
(D)  Personnel Relations, Development and Management;
(E)  Business Management and Organizations;
(F)  Social Environment of Business;
(G)  Specialized Areas of Industry such as Film Industry,

Real Estate, Farming;
(j)  Program Sponsorship.  A program may be sponsored by

one of the following, provided that all standards are met:
(i)  professional development programs of recognized

national and state accounting organizations;
(ii)  technical sessions at meetings of recognized national

and state accounting organizations and their chapters;
(iii)  formal organized in-firm educational programs;
(iv)  programs of other state or nationally recognized non-

profit or educational organizations including colleges and
universities; and

(v)  any other program that complies with the standards of
this section;

(k)  Continuing Education Credit Hours.  Qualifying
continuing education programs must be at least 50 minutes in
length.  Continuing education credits will be determined based
on the total number of minutes of formal presentations,
supervised practice or supervised study time divided by 50
minutes.  The resulting credit hours will be rounded down to the
nearest whole number.  No fractional credit hours will be
granted.  For example, a program that lasts from 8:00 a.m. until
12:00 noon with two 15 to 20 minute breaks would qualify for
four CPE credits;

(i)  Accredited University or College Credits.
(A)  Each semester hour credit shall equal 15 hours toward

the requirement.  A quarter hour shall equal ten hours;
(B)  Non-credit short courses or other individual study

programs which require registration and provide evidence of
satisfactory completion will qualify;

(ii)  Self Study or Correspondence Courses.  Formal
correspondence or other individual study programs which
require registration, provide evidence of satisfactory completion
including test results, and are susceptible to verification of
satisfaction of the Standards for Programs Which Qualify noted
above will qualify.  The CPA Board or CPE committee or the
Approved CPE Registry will determine if number of credit
hours recommended is equivalent to the hours as determined
under Subsection (1)(l).

(l)  Instructor CPE Credit.  Instructors of programs meeting
the standards under this section will be granted two hours of
CPE credit for each hour of instruction time for the first class
taught on a particular topic which meets the criteria of this rule,
not to exceed 24 hours for any one topic.  No credit is given for
class subjects which have been previously taught by the
instructor.  The maximum credit for teaching and preparation
cannot exceed 50% (or 40 hours) of the CPE requirement;

(m)  Authors of published books and articles may apply to
have CPE credit granted in an amount to be determined by the
board upon review of the book or article.  The maximum credit
for books or articles cannot exceed 25% of the CPE
requirement; and

(n)  Programs or Activities Which Do Not Qualify.  The
following activities do not satisfy the standards for programs of
this section and are not eligible for satisfaction of CPE
requirements:

(i)  personal study: personal study includes reading
professional journals and publications, studying and researching
matters such as tax code revisions, practicing software programs
on a computer and watching video movies of a conference; and

(ii)  committee meetings, dinner and luncheon meetings,
firm meetings or other activities that do not meet the standards
outlined in this section.

(2)  Reporting Requirements.  Each licensee applying for
license renewal shall report, by January 31 of each even
numbered year, qualified continuing professional education
hours completed for the preceding two calendar years.  Each
person applying for license reinstatement shall file a report at
the time of application.

(a)  Such report shall be by means of one of the following:
(i)  certification from an approved continuing professional

education registry of the hours of qualified continuing education
completed; or

(ii)  a report to the Division for review and approval of
continuing professional education.

(b)  It is the responsibility of the applicant or licensee to
demonstrate to the Division that the applicant or licensee
successfully completed all CPE reported and meets the
requirements of Subsection (1) or that the CPE has been
approved by an approved continuing professional education
registry and that reported courses maintained or increased the
professional competence of the applicant or licensee.

(3)  Continuing Professional Education Registry.  To
obtain approval as a continuing professional education registry,
an organization shall:

(a)  be a professional association primarily consisting of
individuals licensed as certified public accountants;

(b)  be organized and in good standing according to the
laws of the state;

(c)  enter into a written agreement with the Division under
which the organization agrees to:

(i)  review and approve only those programs which meet
the standards set forth under Subsection (1);

(ii)  publish and disseminate to their members or other
CPAs on request, listings of continuing professional education
programs which meet the standards and are approved for
qualified continuing professional education credit;

(iii)  maintain accurate records of qualified continuing
professional education completed by each of its registrants and
provide each of its registrants with a certificate on a timely basis
to permit the registrant to file that certificate with the registrant’s
application to the division for renewal or reinstatement of his
license as a certified public accountant.  The certificate shall
contain the name of the instructor, the date of the program,
location of the program, title of the program, the name of the
sponsor, the name of the CPE registry issuing approval, and the
approval number assigned to that program by the Registry, and
the number of CPE hours granted; and

(iv)  make records of approved of qualified continuing
professional education programs and records of qualified
continuing professional education completed by registrants
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available for audit by representatives of the division, the board
or peer advisory committees of the board.

(4)  Fees.  A registry may charge a reasonable fee to
registrants for services provided for approval of courses.
Sponsors of approved courses may charge a lower fee to
members of the sponsoring association for participation as a
registrant than it charges to non-members of the association.

(5)  Other CPE requirements and failure to complete CPE
requirements.

(a)  Interim Licensure CPE requirements.  Those
individuals who become licensed or certified between renewal
periods shall be required to complete CPE based upon ten hours
per calendar quarter for the remaining quarters of the reporting
period.

(b)  Carry Forward Provision.  A licensee who completes
more than 80 hours of CPE during the two year reporting period
may carry forward up to 40 hours to the next succeeding
reporting period.  Carry forward credits may not be used to
satisfy the 20 hour minimum annual CPE requirement.

(c)  Failure to comply with CPE requirements.
(i)  Failure to meet the 80 hour requirement.  An individual

holding a current Utah license who fails to complete the
required 80 hours of CPE by the reporting deadline will not be
allowed to renew their license unless they complete and report
to the division at least 30 days prior to their expiration date two
times the number of CPE hours the license holder was short for
the reporting period (penalty hours).  The penalty hours shall
not be considered to satisfy in whole or part any of the CPE
hours required for subsequent renewal of the license.

(ii)  Failure to meet the 20 hour minimum per year
requirement.  An individual who fails to complete the 20 hour
minimum per calendar year requirement will not be allowed to
renew their license unless they complete and report to the
division at least 30 days prior to their expiration date, the
AICPA Ethics Self-Study Examination and the Utah Law and
Rules Examination with passing scores required for initial
licensure. CPE credit will not be given for completion of this
requirement.

(iii)  Non-Qualifying or Disqualified CPE hours.  An
individual who reports nonqualifying hours or who has hours
disqualified by the Utah Board of Accountancy shall not be
allowed to renew their license unless they complete and report
to the division, within 60 days of receiving notification by the
division of their shortage, the relevant requirement under R156-
26-303b(6)(c)(i) or (ii).

(iv)  Waiver for Medical Reasons.  A licensee may request
the board to waive the requirements or grant an extension for
continuing professional education on the basis that the licensee
was not able to complete the continuing professional education
due to medical or related conditions confirmed by a qualified
health care provider.  Such medical confirmation shall include
the beginning and ending dates during which the medical
condition would have prevented the licensee from completing
the continuing professional education, the extent of the medical
condition and the effect that the medical condition had upon the
ability of the licensee to continue to engage in the practice of
accountancy.  The board in determining whether the waiver is
appropriate shall consider whether or not the licensee continued
to be engaged in the practice of accountancy practice on a full

or part time basis during the period specified by the medical
confirmation.

R156-26a-303c.  Renewal Cycle.
In accordance with Subsection 58-1-308(1), the renewal

date for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 26a is established by rule in Section R156-1-
308.

R156-26a-303d.  Renewal Procedures.
Renewal procedures shall be in accordance with Section

R156-1-308.

R156-26a-305.  Use of Certified Public Accountant (CPA)
Title.

An individual who has a current CPA license issued by any
other state may use the title or designation "Certified Public
Accountant" but may only practice public accountancy in the
state of Utah if currently licensed in the state of Utah or if
performing public accountancy which is incidental to regular
practice in another state as defined in Subsection 58-26a-305(1)
and as further clarified in R156-26a-102(4).

R156-26a-307.  Reinstatement of Licenses.
(1)  An individual having held a Utah license which has

expired for failure to renew for nonpayment of fees, or an
individual applying for reinstatement from emeritus status, may
be relicensed upon satisfactory completion of:

(a)  submission of an application on forms supplied by the
division which shall contain information as to why the person
allowed their license to lapse;

(b)  80 hours of acceptable CPE, completed within the 12
months preceding the submission of an application for
reinstatement, which shall include a minimum of 16 hours in
accounting or auditing or both and shall include successful
completion of the AICPA Ethics Self-Study Examination and
the Utah Law and Rules Examination with a minimum score of
at least the minimum score required for initial licensure.
Successful completion of the two examinations will count as
eight hours of CPE towards the 80 hour requirement.

(i)  This 80 hour requirement is waived if the reinstatement
applicant has not been practicing within the state of Utah since
the expiration of the license being reinstated, the reinstatement
applicant has continuously since the expiration been licensed
and practicing in another state and the reinstatement applicant
demonstrates that the applicant has met all the CPE
requirements that would have been applicable in the state of
Utah during the time the license was expired in the state of
Utah.

(ii)  This 80 hours requirement is waived, if the applicant
failed to renew because of inadvertent failure to pay the renewal
fees and the application for reinstatement is filed with the
Division within six months after expiration date of the license
and at time of application for reinstatement the applicant
demonstrates by proof of attendance at acceptable CPE courses
that at all times the applicant was in full compliance with the
CPE requirements.

(2)  A licensee who reinstates their license must obtain ten
hours of CPE per full calendar quarter remaining in the current
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CPE reporting period after reinstatement is granted.
(3)  The number of hours required to reinstate the license

shall not be considered to satisfy in whole or part any of the 80
hours of CPE required for subsequent renewal of the license.

R156-26a-501.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  a licensee willfully failing to comply with continuing

professional education or fraudulently reporting continuing
professional education; or

(2)  commission of an act or omission that fails to conform
to the accepted and recognized standards and ethics of the
profession including those stated in the "Code of Professional
Conduct" of the American Institute of Certified Public
Accountants (AICPA) as adopted January 12, 1998, as
amended, January 14, 1992 and October 28, 1997, which is
hereby incorporated by reference.

KEY:  accountants, licensing, peer review*
January 4, 2001 58-26a-101
Notice of Continuation April 15, 2002 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-28.  Veterinary Practice Act Rules.
R156-28-101.  Title.

These rules are known as the "Veterinary Practice Act
Rules".

R156-28-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 28,

as used in Title 58, Chapters 1 and 28 or these rules:
(1)  "Direct supervision" means the supervising licensed

veterinarian shall be present at the point and time at which
professional services are being provided by the student or
unlicensed person being supervised.

(2)  "In association with licensed veterinarians" as used in
Subsection 58-28-8(6) means providing consultation,
performing a special procedure, or providing special expertise
for a specialized case in the same facility as the Utah licensed
veterinarian who requested the professional services.

(3)  "Indirect supervision" means the supervising licensed
veterinarian shall be available for immediate voice contact by
telephone, radio, or other means and shall provide daily face-to-
face consultation and review of cases at the veterinary facility
for the veterinary intern or unlicensed person being supervised.

(4)  "NAVLE", as used in these rules, means the North
American Veterinary Licensing Examination.

(5)  "NBEC", as used in these rules, means the National
Board Examination Committee of the American Veterinary
Medical Association.

(6)  "Practice of veterinary medicine, surgery, and
dentistry" means those acts and practices defined in Subsection
58-28-2(4) and includes the implantation of any electronic
device for the purpose of establishing or maintaining positive
identification of animals.

(7)  "Qualified continuing education" means continuing
education that meets the standards set forth in Section R156-28-
304.

(8)  "RACE", as used in these rules, means the Registry of
Approved Continuing Education.

(9)  "Supervision" as used in Subsection 58-28-8(2) means
direct supervision.

(10)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 28, is further defined in accordance with
Subsection 58-1-203(5) in Section R156-28-502.

(11) "Veterinarian-client-patient relationship" means that
the veterinarian has assumed the responsibility for making
medical judgments regarding the health of the animal and the
need for medical treatment, and the client who is the owner or
other caretaker has agreed to follow the instruction of the
veterinarian.  In addition, there is sufficient knowledge of the
animal by the veterinarian to initiate at least a general or
preliminary diagnosis of the medical condition of the animal.
This means that the veterinarian has recently seen and is
personally acquainted with the keeping and care of the animal
by virtue of an examination of the animal, or by medically
appropriate and timely visits to the premises where the animal
is kept.  In addition, the practicing veterinarian is readily
available for follow-up in case of adverse reactions or failure of
the regimen of therapy.

R156-28-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 28.

R156-28-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-28-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the education requirements for licensure in Subsection
58-28-4(3) are defined, clarified, or established as follows.

(1)  Each applicant must have graduated from a veterinary
college which held current accreditation by the Council on
Education of the American Veterinary Medical Association
(AVMA) at the time of his graduation as evidenced by an
official transcript documenting the degree earned and the date
of graduation or a notarized diploma.

(2)  Each applicant who has received his veterinary
education in a foreign veterinary school shall demonstrate
educational equivalency of his foreign veterinary school with an
accredited domestic veterinary school by submitting a
Certificate of Competence issued by the AVMA Educational
Commission for Foreign Veterinary Graduates (ECFVG).

R156-28-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the experience requirements for licensure in Subsection
58-28-4(4) are defined, clarified, or established as follows.

(1)  Each applicant for licensure as a veterinarian shall
complete an approved internship which includes a minimum of
1000 hours of supervised veterinary practice to be earned in not
less than six consecutive months and not more than 12
consecutive months. Successful completion of an approved
internship shall be documented and submitted to the division in
a form provided by the division.

(2)  Each veterinary intern shall have a valid Utah
veterinary internship license before beginning his 1000 hour
internship.

(3)  An applicant for a veterinary internship license must
make application to the division on a form provided by the
division.

(4)  A veterinary intern shall practice under the indirect
supervision of the licensed Utah veterinarian approved by the
division in consultation with the board or a licensed Utah
veterinarian designated by the supervising veterinarian.  The
veterinary intern must reapply to the division for any change of
supervising veterinarian.

(5)  The 1000 hour internship shall not begin before the
applicant has graduated from an AVMA accredited veterinary
college, passed the Utah Veterinary Law and Rules Examination
and obtained his Utah internship license.

(6)  If the applicant is a graduate of a foreign college of
veterinary medicine, he must document ECFVG certification or
acceptance to take the ECFVG examination and meet with the
board before obtaining a Utah internship license and beginning
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his 1000 hour internship.
(7)  Evidence of a completed internship shall be

documented by the supervising veterinarian and the veterinary
intern to the division at the time application is made for Utah
licensure as a veterinarian on a form provided by the division.

R156-28-302c.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in
Subsection 58-28-4(2) are defined, clarified, or established as
follows:

(1)  For applicants sitting for the examinations listed in this
subsection prior to May 1, 2000:

(a)  the National Board Examination (NBE) of the National
Board Examination Committee (NBEC) of the American
Veterinary Medical Association (AVMA) with a minimum
passing score as determined by the NBEC;

(b)  the Clinical Competency Test (CCT) of the NBEC of
the AVMA with a minimum passing score as determined by the
NBEC; and

(c)  the Utah Veterinary Law and Rules Examination with
a minimum passing score of 75%.

(2)  For applicants who do not sit for the examinations
listed in Subsection (1) prior to May 1, 2000:

(a)  the NAVLE with a passing score as determined by the
NBEC; and

(b)  the Utah Veterinary Law and Rules Examination with
a minimum passing score of 75%.

(3)  To be eligible to sit for the NAVLE examination, an
applicant shall submit the following:

(a)  an application for licensure;
(b)  application fee;
(c)  a letter from the Dean of an approved veterinary school

confirming the applicant is a student in good standing and will
graduate with the next graduating class; and

(d)  a copy of the test application submitted to NAVLE.

R156-28-302d.  Qualifications for Licensure - Content of
Utah Veterinary Law and Rules Examination.

The Utah Veterinary Law and Rules Examination shall
cover five content areas:

(1)  the Division of Occupational and Professional
Licensing Act, Title 58, Chapter 1;

(2)  the General Rules of the Division of Occupational and
Professional Licensing, R156-1;

(3)  the Veterinary Practice Act, Title 58, Chapter 28;
(4)  the Veterinary Practice Act Rules, R156-28; and
(5)  the State of Utah rules governing the admission and

inspection of livestock, poultry, and other animals, R58-1.

R156-28-302e.  Qualifications for Licensure - Meet With the
Board.

Applicants may be requested to meet with the board, at the
discretion of the division or board, to satisfy the board that the
applicant is qualified to practice veterinary medicine in the state.

R156-28-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 28 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-28-304.  Continuing Education.
(1)  There is hereby established a continuing professional

education requirement for all individuals licensed under Title
58, Chapter 28.

(2)  During each two year period commencing on
September 30 of each even numbered year, a licensee shall be
required to complete not less than 24 hours of qualified
professional education directly related to the licensee’s
professional practice.

(3)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(4)  Qualified professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a veterinarian;

(b)  be relevant to the licensee’s professional practice;
(c)  be presented in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(5)  Credit for professional education shall be recognized
in accordance with the following:

(a)  unlimited hours shall be recognized for professional
education as a student or presenter, completed in blocks of time
of not less than one hour in formally established classroom
courses, seminars, lectures, wet labs, or specific veterinary
conferences approved or sponsored by:

(i)  the American Veterinary Medical Association;
(ii)  the Utah Veterinary Medical Association;
(iii)  the American Animal Hospital Association;
(iv)  the American Association of Equine Practitioners;
(v)  the American Association of Bovine Practitioners;
(vi)  certifying boards approved by the RACE of the

AVMA;
(vii)  the Western Veterinary Conference; or
(viii)  other state veterinary medical associations;
(b)  no more than five continuing education hours may be

counted for being the primary author of an article published in
a peer reviewed scientific journal and no more than two
continuing education hours may be counted for being a
secondary author; and

(c)  no more than six continuing education hours may be in
practice management courses.

(6)  A licensee shall be responsible for maintaining
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competent records of completed qualified professional education
for a period of four years after close of the two year period to
which the records pertain.  It is the responsibility of the licensee
to maintain such information with respect to qualified
professional education to demonstrate it meets the requirements
under this section.

(7)  A licensee who documents that he/she is engaged in
full time activities or is subjected to circumstances which
prevent that licensee from meeting the continuing professional
education requirements established under this section may be
excused from the requirement for a period of up to three years;
however, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-28-305.  Exemptions From Licensure.
In addition to the exemptions from licensure in Sections

58-1-307 and 58-28-8, the following are exempt from the
licensing provisions of this chapter, subject to the stated
circumstances and conditions:

(1)  any unlicensed personnel of a licensed veterinarian
performing duties other than diagnosis, prescription or surgery
under the direct supervision of the licensed veterinarian or under
the indirect supervision of said licensed veterinarian while
carrying out ongoing care for hospitalized patients; and

(2)  the implantation of any electronic device for
identifying animals by established humane societies, animal
control organizations or governmental agencies that provide
appropriate training.

R156-28-502.  Unprofessional Conduct.
Unprofessional conduct includes:
(1)  any deviation in the minimum standards of veterinary

practice set forth in Section R156-28-503;
(2)  permitting an unlicensed person under his supervision

to assist or engage in acts or practices in which the individual is
not competent;

(3)  permitting an unlicensed person under his supervision
to engage in acts or practices included in the definition of the
practice of veterinary medicine, surgery, and dentistry without
direct supervision or without indirect supervision while carrying
out ongoing care for hospitalized patients; and

(4)  permitting an unlicensed person under his supervision
to perform surgery, to diagnose or prescribe.

R156-28-503.  Minimum Standards of Practice.
(1)  A veterinarian shall compile and maintain written

records on each patient to minimally include:
(a)  client’s name, address and phone number, if telephone

is available;
(b)  patient’s identification, such as name, number, tag,

species, age and gender, except for herds, flocks or other large
groups of animals which may be more generally defined;

(c)  veterinarian’s diagnosis or evaluation of the patient;
(d)  treatments rendered including drugs used and dosages;

and
(e)  date of service.
(2)  A veterinarian shall make available to each client a

statement of charges.
(3)  A veterinarian shall maintain a sanitary environment to

avoid sources and transmission of infection to include the
proper routine disposal of waste materials and proper
sterilization or sanitation of all equipment used in diagnosis and
treatment.

(4)  A veterinarian shall assure a valid veterinarian-client-
patient relationship in the use, prescription, or sale of any
veterinary prescription drug, or the prescribing of an extra-label
use of any drug.

(5)  Medical records including radiographs are the physical
property of the hospital or the proprietor of the practice that
prepares them.

(6)  The veterinary facility shall have minimum indoor
lighting to provide reasonable visibility:

(a)  halls and wards with 20 foot candles;
(b)  reception area with 50 foot candles;
(c)  examining rooms at table elevation with 70 foot

candles; and
(d)  surgery table elevation with 150 foot candles.
(7)  The veterinary facility shall have adequate measures

for the control of objectionable noises and odors in compliance
with applicable health codes and standards of practice.

(8)  The veterinary facility shall contain the following:
(a)  a reception room and office, or a combination of the

two;
(b)  an examination room or area that is separate from the

other areas of the facility and of sufficient size to accommodate
the doctor, assistant, patient and client; and

(c)  a sanitary surgery room or area which is separate and
distinct from all other rooms, except in a large animal practice
where modifications may be necessary to accommodate large
animal surgery.

(9)  The veterinary facility shall have an alternate source of
lighting to be used in the event of power failure.

(10)  The veterinary facility shall have appropriate
temperature and ventilation to assure the comfort of all patients.

(11)  The veterinary facility shall have an acceptable
sanitary system for the disposal of deceased animals.

(12)  In those veterinary facilities where animals are
retained for treatment or hospitalization, the following shall be
provided:

(a)  separate compartments, one for each animal,
maintained in a sanitary manner as to assure comfort, and be of
a design and construction so as to facilitate sanitation
procedures;

(b)  facilities and efforts allowing for the effective
separation of contagious and noncontagious cases;

(c)  exercise areas which provide and allow effective
separation of animals and their waste products; and

(d)  adequate fire precautions according to local building
and fire codes.

(13)  The following equipment is required in a veterinary
practice:

(a)  an adequate means of sterilizing all appropriate
equipment;

(b)  autoclave equipment shall be properly utilized in those
facilities where major surgery is conducted;

(c)  surgical packs including drapes, gloves, sponges,
towels, and adequate instrumentation;

(d)  anesthetic equipment in accordance with the level of
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surgery performed available at all times; and
(e)  oxygen resuscitating equipment available on the

premises at all times.
(14)  The following shall apply to the use of anesthesia:
(a)  preanesthetic examination shall be performed on the

patient by the attending veterinarian, unless contraindicated;
(b)  the anesthetized animal shall be under supervision at

all times and observed until at least the swallowing reflex has
returned; and

(c)  when major surgery is performed, currently recognized
anesthesia shall be used.

(15)  Currently recognized procedures for aseptic surgery
shall be utilized as follows:

(a)  scrubbing of surgical area with cleansing agent and
water, unless contraindicated;

(b)  disinfecting of the surgical area of the patient where
practical;

(c)  use of drapes where practical to cover the surgical area
of the patient;

(d)  appropriate attire and personal sanitation of surgeons
and assistants, where practical; and

(e)  properly prepared and sterilized surgical packs for each
surgical procedure.

KEY:  veterinary medicine, licensing
March 8, 2001 58-1-106(1)
Notice of Continuation April 15, 2002 58-1-202(1)

58-28-1
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R156.  Commerce, Occupational and Professional Licensing.
R156-41.  Speech-Language Pathology and Audiology
Licensing Act Rules.
R156-41-101.  Title.

These rules are known as the "Speech-Language Pathology
and Audiology Licensing Act Rules".

R156-41-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 41,

as used in Title 58, Chapters 1 and 41, or these rules:
(1)  "Audio electronic equipment" as used in Subsection

58-41-2(3) means equipment proven in use, accepted and
standard to the profession, of known quality and function, well
maintained, in current calibration and presenting no hazard to
the operator or client.

(2)  "Direct supervision" as used in Subsections 58-41-
2(5)(c), 58-41-2(20)(c), and these rules, means supervision
requiring the supervisor or substitute supervisor to be physically
present in the same facility where an action is performed by the
aide.  The supervisor is to provide face to face observation and
evaluation of the aide at least 25% of the time.  The supervisor
or substitute supervisor shall be available for immediate
consultation at all times when the aide is engaged with a patient.

(3)  "Evoked potentials evaluation", as used in Subsection
58-41-2(4), includes neurophysiological intraoperative
monitoring.

(4)  "Professional training" as set forth in Subsection 58-
41-12(2) means continuing professional education that meets the
standards set forth in Section R156-41-304.

(5)  "Substitute supervisor", as used in these rules, means
a licensee who is designated by the supervisor to provide limited
supervision to an aide.  The substitute supervisor shall be
licensed in the same discipline in which the aide is functioning.

(6)  "Supervision", as used in these rules, means a
supervisor-supervisee relationship requiring the supervisor to be
responsible for the professional performance by the supervisee.
This includes a substitute supervisor-supervisee relationship.

(7)  "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 41, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-41-502.

R156-41-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 41.

R156-41-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-41-302.  Qualifications for Licensure.
In accordance with Section 58-41-5, ASHA certification as

a speech-language pathologist or audiologist is one acceptable
method to document that an individual has completed the
requirements of Subsections 58-41-5(3) through (7).

R156-41-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to

licensees under Title 58, Chapter 41, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-41-304.  Continuing Professional Education.
In accordance with Subsection 58-41-12(2), continuing

professional education requirements are established as follows:
(1)  During each two year period an individual licensed as

a speech-language pathologist,  speech-language
pathologist/audiologist or audiologist shall be required to
complete not less than 20 hours of continuing professional
education directly related the licensee’s professional practice.

(2)  The required number of hours of continuing
professional education for an individual who first becomes
licensed during the two year period shall be decreased in a pro-
rata amount equal to any part of that two year period preceding
the date on which that individual first became licensed.

(3)  Continuing professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of speech-language pathology, audiology or both;

(b)  be relevant to the licensee’s professional practice;
(c)  be presented in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(4)  Credit for continuing professional education shall be
recognized in accordance with the following:

(a)  unlimited hours shall be recognized for continuing
professional education completed in blocks of time of not less
than one hour in formally established classroom courses,
seminars, or conferences.

(5)  A licensee shall be responsible for maintaining
competent records of completed continuing professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain information with respect to continuing
professional education to demonstrate it meets the requirements
under this section.

(6)  A licensee who documents he is engaged in full time
activities or is subjected to circumstances which prevent that
licensee from meeting the continuing professional education
requirements established under this section may be excused
from the requirement for a period of up to three years.
However, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-41-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  using an educational title conferred by an organization

or institution that is not a regionally accredited college or
university;
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(2)  engaging in sexual intercourse or other sexual contact
with a client or patient;

(3)  exercising undue influence in a manner as to exploit
the client, patient, or supervisee for financial or other personal
advantage to the practitioner or a third party;

(4)  inappropriate use of or training of speech-language
pathology/audiology aides as defined by the board and the
division; and

(5)  failure to comply with the American Speech-Language
Hearing Association’s (ASHA) Code of Ethics, January 1, 1994
edition, which is hereby incorporated by reference.

R156-41-601.  Speech-Language Pathology and Audiology
Aides.

(1)  In accordance with Subsection 58-41-2(5), an
individual licensed to engage in practice as a speech-language
pathologist or audiologist may employ as an aide an individual
who has completed or obtained the following:

(a)  graduation from an accredited high school or obtained
a certificate of equivalency approved by the division; and

(b)  registration as a health care assistant in accordance
with Title 58, Chapter 62.

(2)  A licensee supervising an aide shall be responsible for
the direct supervision of an aide.

(3)  A licensee supervising an aide must have a current
written utilization plan outlining the specific manner in which
the aide will be employed and the manner in which the aide will
be supervised.

(4)  A licensee shall be permitted to supervise not more
than three aides at any one time.

(5)  An aide shall not engage in the following:
(a)  preparing diagnostic statements or clinical management

plans, strategies or procedures;
(b)  communicating obtained observations or results to

anyone other than the aide’s supervising speech-language
pathologist or audiologist;

(c)  determining case selection;
(d)  independently composing or signing clinical reports;

except an aide may enter progress notes into the patient’s file
reflecting the results of the aide’s assigned duties;

(e)  independently diagnosing, treating, discharging of
patient, or advising of patient disposition; and

(f)  referral of a patient to other professionals or agencies.
(6)  Upon the request of the division, a licensee who

employs an aide must provide documentation that the aide has
met the qualifications as listed in Subsection (1), and that the
aide is functioning under a utilization plan.

KEY:  licensing, speech-language pathology*, audiology*
October 16, 1997 58-1-106(1)
Notice of Continuation April 8, 2002 58-1-202(1)

58-41-1



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 73

R156.  Commerce, Occupational and Professional Licensing.
R156-54.  Radiology Technologist and Radiology Practical
Technician Licensing Act Rules.
R156-54-101.  Title.

These rules are known as the "Radiology Technologist and
Radiology Practical Technician Licensing Act Rules."

R156-54-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 54,

as used in Title 58, Chapters 1 and 54 or these rules:
(1)  "ARRT" means the American Registry of Radiologic

Technologists.
(2)  "Supervision", "general supervision" or "direct

supervision" as used in Subsections 58-54-2(5), (6) and (7) and
Section 58-54-8 means that the supervising radiologist or
radiology practitioner shall be available for consultation while
the radiology technologist or the radiology practical technician
is performing any radiographic procedures.  Consultation may
be in person, by telephone, by radio or any other means of direct
verbal communication.  The supervising radiologist or radiology
practitioner shall be responsible for the radiographic procedures
performed by the radiology technologist or the radiology
practical technician.

(3)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 54, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-54-502.

R156-54-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 54.

R156-54-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-54-301.  Equivalent Education Requirements for
Licensure as a Radiology Technologist.

In accordance with Subsection 58-54-5(2)(a), a four year
bachelors of science degree in radiology is an equivalent
radiological educational program approved for licensure as a
radiology technologist.

R156-54-302a.  Examination Requirements - Radiology
Technologist.

In accordance with Subsection 58-54-5(2)(b), the
examination requirement for licensure as a radiology
technologist requires passing:

(1)  an applicable American Registry of Radiologic
Technologists (ARRT) Examination in Radiology Technology.
The exams are:

(a)  Radiography;
(b)  Nuclear Medicine Technology;
(c)  Radiation Therapy Technology; or
(2)  the Nuclear Medicine Technology Certification Board

Examination.

R156-54-302b.  Examination Requirements - Radiology
Practical Technician.

In accordance with Subsection 58-54-5(3), the examination
requirement for licensure as a radiology practical technician
requires passing:

(1)  the ARRT Limited Scope of Practice in Radiography
Examination for the following:

(a)  core; and
(b)  one or more of the following sections:
(i)  chest;
(ii)  extremities;
(iii)  skull/sinuses;
(iv)  spine; and
(v)  podiatric.
(2)  In place of passing one or more of the sections

required in Subparagraph (1)(b), an applicant for licensure may
substitute passing the Utah Limited Scope Osteoporotic Exam,
covering bone densitometry, with a minimum score of 75%.

R156-54-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 54 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-54-304.  Professional Education.
(1)  In accordance with Subsection 58-54-6(2), each

licensee shall be required to complete a program of professional
education during each two year period commencing June of
each odd numbered year.

(2)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first becomes licensed.

(3)  Qualified professional education under this section
shall:

(a)  be relevant to the licensee’s professional practice;
(b)  be prepared and presented by individuals who are

qualified by education, training and experience; and
(c)  have a method of verification of attendance.
(4)  Unlimited hours of professional education shall be

recognized for professional education completed in blocks of
time not less than 50 minutes in formally established classroom
courses, seminars, lectures, labs, training sessions or
conferences which are approved by or conducted under the
sponsorship of:

(a)  an accredited institution of higher education;
(b)  American Society of Radiologic Technologists or other

similar professional organizations;
(c)  an acute care hospital or medical treatment facility; or
(d)  a professional association representing one of the

licensed professions regularly engaged in radiologic procedures.
(5)  Ten hours of professional education shall be

recognized on a one time basis for passing the Utah Radiology
Technologist and Radiology Practical Technician Law and Rule
Examination if the exam was not required at the time of
licensure.

(6)  Each licensee shall be responsible for keeping
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documentation of his professional education hours for a period
of four years after close of the two year period to which the
records pertain.

(7)  A licensee who has a serious health condition or has
left the United States for an extended period of time which
prevent the licensee from meeting the professional education
requirements established under this section may be excused
from the requirement for that period of time.  However, it is the
responsibility of the licensee to document the reasons and justify
why the requirement could not be met.

R156-54-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  performing mammography when not in compliance

with the Utah State Department of Health, Bureau of Health
Facility Licensure, Mammography Quality Assurance Rules,
R432-950;

(2)  performing a radiological procedure without having
first passed the appropriate qualifying examination;

(3)  performing a radiological procedure when not
supervised in accordance with Section R156-54-102(2); and

(4)  failing to conform to the generally accepted and
recognized standards and ethics of the profession including
those established in the ARRT "Standards of Ethics", June 1997
edition, which is hereby incorporated by reference.

KEY:  licensing, radiology technologist, radiology practical
technician
April 2, 2002 58-54-1
Notice of Continuation April 8, 2002 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-72.  Acupuncture Licensing Act Rules.
R156-72-101.  Title.

These rules are known as the "Acupuncture Licensing Act
Rules".

R156-72-102.  Reserved.
Reserved.

R156-72-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 72.

R156-72-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-72-302a.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsection 58-72-302(5), the
examination required is the Utah Law and Rules Examination
for Acupuncturists with a passing score of at least 75 percent.

R156-72-302b.  Informed Consent.
In accordance with Subsection 58-72-302(6), in order for

patients to give informed consent to treatment, an acupuncturist
shall have a patient chart for each patient which shall include:

(1)  a written review of symptoms; and
(2)  a statement, signed by that patient, that consent is

given to provide acupuncture treatment.

R156-72-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 72 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

KEY:  acupuncture, licensing
July 7, 1998 58-72-101
Notice of Continuation April 8, 2002 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-75.  Genetic Counselors Licensing Act Rules.
R156-75-101.  Title.

These rules are known as the "Genetic Counselors
Licensing Act Rules."

R156-75-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 75,

as defined or used in these rules:
(1)  "Active candidate status", as used in Subsection R156-

75-302(1)(e) describes an individual who has been approved by
the American Board of Genetic Counseling (ABGC) to sit for
the certification exam in genetic counseling.

(2)  "General supervision", as used in Section R156-75-
302, means the supervisor has the overall responsibility to assess
the work of the supervisee including at least twice monthly face
to face meetings with chart review and weekly case review.  An
annual supervision contract signed by the supervisor and
supervisee must be on file with both parties.

(3)  "Qualified continuing education", as used in these
rules, means continuing education that meets the standards set
forth in Section R156-75-304.

R156-75-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 75.

R156-75-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-75-302b.  Qualifications for Licensure - Temporary
License.

In accordance with Subsection 58-75-302(2), the
requirements for temporary licensure are established as follows:

(1)  An applicant shall meet all the qualifications for
licensure as established in Subsection 58-75-302(1) with the
exception of Subsection 58-75-302(1)(e), and have active
candidate status conferred by the American Board of Genetic
Counseling.

(2)  An individual practicing under the authority of a
temporary license must practice under the general supervision
of a licensed genetic counselor or a licensed physician certified
in clinical genetics by the American Board of Medical Genetics.

(3)  A temporary license may be issued for a period up to
42 months.  In accordance with Subsection 58-1-303(1)(a), the
applicant must take the next available examination.  If an
applicant fails the first sitting of the American Board of Genetic
Counseling certification exam, he may reapply for a second
temporary license.

(4)  A temporary license will not be issued if the applicant
has failed the American Board of Genetic Counseling
certification examination more than once.

(5)  A temporary license shall expire upon the earliest of
one of the following:

(a)  issuance of full licensure;
(b)  30 days after failing the certification exam; or
(c)  the date printed on the temporary license.

R156-75-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the date

for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 75 is established by rule in Section R156-1-
308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-75-304.  Continuing Education.
(1)  In accordance with Subsections 58-1-203(7), 58-1-

308(3)(b) and Section 58-75-303, there is created a continuing
education requirement as a condition for renewal or
reinstatement of licenses issued under Title 58, Chapter 75.

(2)  Continuing education shall consist of 30 hours (3
CEU’s) in each preceding two year licensing cycle and must be
approved for recertification purposes by the American Board of
Genetic Counseling.

(3)  A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this section.

(4)  A licensee who documents he is subjected to
circumstances which prevent that licensee from meeting the
continuing professional education requirements established
under this section may apply to be excused from the requirement
for a period of up to two years.  It is the responsibility of the
licensee to document the reasons and justify why the
requirement could not be met.

KEY:  licensing, occupational licensing, genetic counselors
April 2, 2002 58-1-106(1)

58-1-202(1)
58-75-302(2)
58-75-303(2)
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R251.  Corrections, Administration.
R251-107.  Executions.
R251-107-1.  Authority and Purpose.

(1)  This rule is authorized by Section 77-19-10,11, in
which the Department shall adopt and enforce rules governing
procedures for the execution of judgments of death and
attendance of persons at the execution.

(2)  The purpose of this rule is to address public safety and
security within prison facilities prior to, during and immediately
following an execution.

R251-107-2.  Definitions.
(1)  "broadcast news media" means reference to a radio and

television news media.
(2)  "Department" means Utah Department of Corrections.
(3)  "DIO" means Division of Institutional Operations.
(4)  "news magazines" means magazines having a general

circulation being distributed or sold to the general public by
newsstands, by mail circulation, or both.

(5)  "news media" includes persons engaged in news
gathering for newspapers, news magazines, radio, television or
other news services.

(6)  "news media members" means persons over the age of
eighteen who are primarily employed in the business of
gathering or reporting news for newspapers, news magazines,
national or international news services, radio or television
stations licensed by the Federal Communications Commission
or other recognized news services.

(7)  "newspaper" means a publication that circulates among
the general public, and contains information of general interest
to the public regarding political, commercial, religious or social
affairs.

(8)  "press" means the print media, news media, or both.
(9)  "Timpanogos Facility" means the inmate housing unit

at North Point formerly called the Young Adult Correctional
Facility.

(10)  "USP" means Utah State Prison.

R251-107-3.  Crowd Control.
(1)  Persons arriving at or driving past the USP shall be

routed and controlled in a manner which does not compromise
or inhibit:

(a)  security;
(b)  official escort or movement;
(c)  the functions necessary to carry out the execution; or
(d)  safety.
(2)  Persons controlled/handled through this process shall:
(a)  be handled in a manner with no more restriction than

is necessary to carry out the legitimate interests of the
Department; and

(b)  be dealt with in a courteous manner.
(3)  Procedures for crowd control shall be consistent with

federal, state and local laws.
(4)  Only persons specifically authorized by security list or

Department identification shall be permitted on USP property,
except those persons congregating at the designated
demonstration/public area.

(5)  Persons entering USP property without authorization
shall be ordered to leave and may be arrested if:

(a)  the trespass was intentional;
(b)  the individual failed to immediately leave the USP

property following a warning;
(c)  the trespass jeopardized safety or security (or)

interfered with the lawful business of the Department or its staff
or agents; or

(d)  it involves entry onto areas clearly posted with signs
prohibiting access or trespass.

R251-107-4.  Selection of Executioners.
(1)  The Executive Director/designee shall ensure that the

method of judgment of death specified in the warrant is carried
out at a secure correctional facility operated by the Department
in accordance with Section 77-19-10.

(2)  If the judgment of death is to be carried out by lethal
injection, at least three persons, including one alternate who is
trained to administer intravenous injections, shall be selected.

(a)  Two shall be selected to administer a continuous
intravenous injection; one of which shall be a lethal quantity of
sodium thiopental or other equally or more effective substance
sufficient to cause death.

(b)  One additional executioner who shall be an alternate,
shall be selected to provide back-up for the primary team.

(c)  The Executive Director, DIO Director, and Warden
shall be responsible for selecting the executioners.

(i)  Executioners may be selected from within or outside of
the state of Utah.

(ii)  Selection to the teams shall require knowledge and
training in the accepted medical practices to administer
intravenous injections.

(d)  The Warden, DIO Director, and Executive Director
shall review the qualifications and other relevant information
concerning applicants who claim appropriate training and skills
in administering intravenous injections.

(e)  Following the examination and evaluation of
candidates, the Warden, with the concurrence of the Executive
Director and DIO Director, shall select the executioners.

(f)  The Deputy Director/designee shall contact those
chosen for the primary and back-up execution teams to notify
them of their selection and to verify their willingness and
availability to perform the duties of execution by injection.

(g)  If any person rescinds his original offer to participate,
the Warden, DIO Director, and Executive Director will select a
replacement.

(3)  If the judgment of death is to be carried out by
shooting, the Executive Director/designee shall select a five-
person firing squad of peace officers.

(a)  A five-person execution team, plus one alternate and
a team leader, shall be chosen for the firing squad.

(b)  The alternate shall be selected to replace any member
of the firing squad who is unable to discharge his required
functions.

(c)  Persons selected for the firing squad shall be POST
certified peace officers.

(d)  The Executive Director and Warden shall be
responsible for the selection process.

(e)  The final choice of firing squad members shall be the
responsibility of the Warden with the concurrence of the
Executive Director/designee.



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 78

(f)  The Deputy Director/designee shall contact those
chosen for the firing squad, alternates and team leader to notify
them of their selection and to verify their willingness and
availability to perform the execution duties.

(g)  If any person rescinds his original offer to participate,
the selection team shall select a replacement.

R251-107-5.  Demonstration and Public Access.
(1)  Parking or standing during the execution event from

the designated start time in the authorized security plan until two
hours after the execution is prohibited:

(a)  on Pony Express Road between 13800 South and
14600 South;

(b)  on Minuteman Drive between 14400 South and 14600
South;

(c)  on 14600 South from the Utah Roses to Minuteman
Drive;

(d)  on the I-15 freeway or its ramps;
(e)  on 13800 South from Pony Express Road to the

railroad tracks; and
(f)  in any other location posted for "no parking" or

restricted parking.
(2)  Parking on Pony Express Road between 13800 South

and 14600 South is posted and prohibited 24 hours a day.
(3)  The Executive Director/designee may permit limited

access to a designated portion of prison property on Minuteman
Drive at or near the Fred House Academy for the public to
gather to observe the prison or demonstrate during an execution
event.

(4)  The demonstration/public staging area located north of
the 14800 South road block on East Frontage Road shall be the
location for demonstrators and the general public.

(5)  If more people gather at the demonstration/public
staging area than can be accommodated, an overflow area shall
be made available in the park-and-ride parking area west of the
south-bound on-ramp on the Bluffdale interchange.

(6)  Access shall be limited to the designated start time in
the authorized security plan the day prior to the scheduled
execution date and last up to six hours following the execution
or any stay, unless permission is earlier withdrawn.

(7)  Security shall be provided at the public area to try to
p r e v e n t  p h y s i c a l  c o n f r o n t a t i o n s  b e t w e e n
observers/demonstrators with differing points of view.

(8)  To avoid the possibility of any group raising First
Amendment issues based on the Department favoring one group
over another, demonstrators shall not be separated according to
their views regarding capital punishment.

(9)  Motor vehicles are not permitted at the designated
location.  Persons at the location or en route to or from the site
are subject to all applicable state and federal laws, rules and
regulations and local ordinances including, without limitations,
those relating to traffic control, pedestrian traffic, parking, noise,
and parade permits.

(10)  No person may block, obstruct, or interfere with
prison traffic or communication.

(11)  No person may damage, destroy or take public
property, nor may any person build or erect any structure nor
leave behind any object, substance or material.

(12)  No person may violate the intent of clearly marked

signs, fences, doors or other indicant relative to prohibitions
against entering any prison property or facility for which
permission to enter may not be marked.

(13)  The Department neither recognizes, nor is bound by,
the policies, allowances or arrangements which may have
occurred at prior executions, events or on prior occasions, and
by this rule any arrangement provided for public access at
previous executions or demonstrations is invalidated.

(14)  The Executive Director may at any time withdraw
permission without notice in the event of riot, disturbance, or
other factors that in the opinion of the Warden/designee or
Executive Director/designee jeopardizes the security, peace,
order or any function of the prison.

R251-107-6.  Visitor Parking.
(1)  Parking shall be prohibited:
(a)  on Pony Express Road, which is the West Frontage

Road, from 13800 South, which is the Timpanogos Facility
road, to 14600 South;

(b)  on Minuteman Drive, which is the East Frontage Road,
from Road Block #8 at 13800 South to the 14600 South;

(c)  on 14600 South between Minuteman Drive and the
west end of USP property;

(d)  on 13800 South from Pony Express Road west to the
USP property line; and

(e)  anywhere on the I-15 freeway or its ramps between
13800 South and 14600 South.

(2)  Parking instructions shall be given by officers at
roadblocks to drivers entering controlled areas.  Vehicles parked
in violation of R251-107(1)(a-e) shall be impounded.

(3)  Drivers disobeying traffic or parking instructions of
peace officers shall be subject to arrest.

(4)  Pedestrians entering or attempting to enter controlled
or restricted areas shall be warned to leave and shall be subject
to arrest if they fail to comply.

(5)  Department officers and/or officers from requested
allied agencies shall have the primary responsibility for traffic
and parking enforcement.

R251-107-7.  Witnesses.
(1)  The Department will implement the standards and

procedures for inmate witnesses outlined in Section 77-19-11.
(2)  As a condition to attending the execution, each

designated witness shall be required by the Department to
execute an agreement setting forth their willingness to conduct
themselves while on prison property in a manner consistent with
the legitimate penelogical, security and safety concerns as
delineated by the Department.

(3)  Witnesses wishing to have interviews with the news
media may do so before arriving at the staging area or after the
execution.

R251-107-8.  Personal Searches.
(1)  News media representatives and inmate-invited

witnesses shall be searched at the staging area prior to being
allowed into the escort vehicles.

(a)  The search shall include a search by metal detector and
rub search.

(b)  News media representatives and witnesses shall be
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asked to remove all personal items from their clothing and
persons.

(i)  Unauthorized items shall be taken by the witness to
his/her vehicle or left at the staging area until the witness returns
from the execution.

(ii)  Witnesses shall be responsible for locking their
vehicle.

(2)  Government officials, the physician, and the State
Medical Examiner shall be searched by metal detector, but shall
not be rub searched unless there is suspicion that an official is
carrying contraband.

(3)  Strip search of witnesses shall be permitted only if
there is a reasonable suspicion that the witness is concealing
contraband or anything which would jeopardize safety or
security or violate Section 77-19-11, and may only be
authorized by the Executive Director, DIO Director, or the
Warden.

(4)  Cameras and recording devices shall not be allowed at
the execution site except for two pool cameras, which may be
carried to the execution site waiting room, to be used after the
execution has taken place.

(5)  Department members may be searched upon a
reasonable suspicion that a member is carrying contraband.

R251-107-9.  News Media.
(1)  The Department shall permit press access to the

execution and information concerning the execution consistent
with the requirements of the constitutions and laws of the United
States and State of Utah.

(2)  The Department and the Utah Code recognize the need
for the public to be informed concerning executions.

(a)  The Department will participate and cooperate with the
news media to inform the public concerning the execution; and

(b)  information should be provided in a timely manner.
(3)  If the condemned person is willing, the Department

may allow an opportunity for the condemned to speak with the
news media.

(4)  The Executive Director shall be responsible for
selecting the members of the news media who will be permitted
to witness the execution.

(a)  After the court sets a date for the execution of the death
penalty, news directors may request permission for a member of
their organization to witness the execution by directing the
request, in writing, to the attention of the Executive Director at
least 21 days prior to the execution.

(b)  When administrative convenience or fairness to the
news media dictates, the Department, in its discretion, may
extend the request deadline.

(c)  Requests for consideration may be granted by the
Executive Director provided they contain the following:

(i)  a statement setting forth facts showing that the
requesting individual falls within the definition of member of
the "press" and "broadcast news media" as set forth in this rule;

(ii)  an agreement to act as a pool representative for other
news gathering agencies desiring information on the execution;

(iii)  an agreement that the media member will abide by all
of the conditions, rules and regulations while in attendance at
the execution; and

(iv)  agreement that they will conduct themselves consistent

with existing press standards.
(d)  Upon receipt of media member’s request for permission

to attend the execution, the Executive Director may take the
steps necessary to verify the statements made in the request.
After verifying the information in the request, selection of
witnesses shall be made by the Executive Director.

(e)  The Executive Director shall identify the media
members who have been selected to witness the execution.
Media members shall be selected on a rotating basis from the
following organizations:

(i)  Salt Lake City daily newspapers;
(ii)  television stations licensed and broadcasting daily in

the State of Utah;
(iii)  one newspaper of general circulation in the county in

which the crime occurred;
(iv)  one radio station licensed and broadcasting in the

State of Utah; and
(v)  the remainder from a pool of broadcast, print, and wire

services news media organizations operating in Utah.
(f)  In the event that the Executive Director is unable to

name a media member from each of the above-described
organizations, he shall name other qualifying media members to
attend.

(g)  No media members other than those named to attend
the execution as described in this rule shall be permitted to
witness the execution.

(h)  Additional members of the press and broadcast news
media who request and receive permission from the Executive
Director shall be permitted on prison property during the
execution at a location designated by the Executive Director.

(i)  The Department shall arrange for pre-execution
briefings, distribution of media briefing packages, briefings
throughout the execution event, and post-execution briefings by
the news media who witnessed the execution.

(j)  No special access nor briefings will be provided to
members of the press who are not selected as witnesses nor
selected for the alternate site.

(k)  Two photographers shall be appointed as pool
photographers to film the execution site following clean up.

(l)  One photographer shall provide for the needs of the
electronic media and the other shall take photos for the print
media.

(m)  The pool photographers should be selected from
agencies other than those represented among the nine witnessing
the execution.

(n)  If any attempt is made to photograph in any area or at
any time other than that specifically authorized, the
photographer shall be expelled, film confiscated and criminal
charges, if appropriate, filed.

(5)  The Warden shall permit the members of the press and
broadcast news media, selected by the Executive Director, to
witness the execution.

(6)  Each media member attending the execution shall be
carefully searched prior to admittance to the execution chamber.

(a)  No strip search of any media member shall be
conducted unless and until the Warden has reasonable suspicion
to believe the media member is concealing weapons, drugs,
audio or visual recording devices, or any other item not
expressly authorized.
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(i)  Electronic or mechanical recording devices include
still, moving picture or videotape cameras, tape recorders or
similar devices, broadcasting devices, or artistic paraphernalia,
including notebooks, and drawing pencils or pens.

(ii)  Only a small notebook and a pen or pencil issued by
the Department shall be permitted.

(b)  In the event of a strip search, the search shall be
conducted in private, away from the execution area.

(i)  If the media members are found not to be concealing
any of the items described, they will be permitted to return to the
execution site and attend the execution.

(ii)  Any media member found to possess prohibited items
shall be escorted from the execution area, from prison property
and shall be subject to criminal charges, if appropriate.

(c)  Persons representing the news media witnessing the
execution shall be required to sign a statement or release
absolving the institution or any of its staff from any legal
recourse resulting from the exercise of search requirements or
other provisions of the witness agreement.

(d)  The Warden shall not exclude any media member duly
selected from attendance at the execution except as described in
these policies, nor may the Warden cause a selected media
member to be removed from the execution chamber unless the
media member:

(i)  refuses to submit to a reasonable search as permitted in
these policies;

(ii)  faints, becomes ill or requests to be allowed to leave
during the execution;

(iii)  causes a disturbance within the execution chamber
that disrupts the conduct of the execution; or

(iv)  refuses or fails to abide by the conditions and policies
set forth by the Department.

(e)  The execution chamber shall be arranged so as to
provide space for the attending media members and the space
arranged shall have a view of the execution site, with the
exception of:

(i)  a view of the members of the firing squad, if employed;
or

(ii)  if lethal injection is chosen, those directly
administering the method of execution, who shall be concealed
from the view of the media members so that their identities will
remain unknown.

(f)  The selected media members shall be transported as a
group to the execution location prior to the execution and shall
be allowed to remain there throughout the proceeding.

(g)  The Department shall designate a representative or
representatives to remain with the media members throughout
the execution proceedings for the purpose of supervising and
answering questions related to the execution.

(h)  Media members shall be admitted to the execution area
on the date set for the execution only after:

(i)  proof of identification has been presented to the Public
Affairs Director/designee at the staging area;

(ii)  being issued special identification credentials;
(iii)  receiving an orientation by the Public Affairs

Director/designee; and
(iv)  signing an agreement to abide by conditions required

of media witnesses to the execution.
(i)  After the execution has been completed and the site has

been restored to an orderly condition, news media members may
be permitted to return to the execution chamber for purposes of
filming, photographing and recording the site.

(i)  Re-entry to the site shall be permitted only after the site
has been restored to an orderly condition, including:

(A)  removal of the body of the condemned;
(B)  evacuation of those involved in administering the

execution; and
(C)  clean up of the execution site.
(ii)  Restoring the site to an "orderly condition" prior to the

filming opportunity shall not unnecessarily disturb the physical
arrangements for the execution.

(iii)  Media members permitted to return to the execution
chamber for the filming and recording of the site shall include:

(A)  the news media members who were selected to witness
the execution;

(B)  one pool television photographer; and
(C)  one pool newsprint photographer.
(iv)  The film/videotape shall not be used in any news or

other broadcast until made available to all agencies participating
in the pool.  All agencies receiving the film/videotape will be
permitted to use them in news coverage and to retain the
film/videotape for file footage.

(j)  News media representatives shall, after being returned
from the execution to the staging area, act as pool
representatives for other media representatives covering the
event.

(i)  The pool representatives shall meet at the designated
media center and provide an account of the execution and shall
freely answer all questions put to them by other media members
and shall not be permitted to report their coverage of the
execution back to their respective news organizations until after
the non-attending media members have had the benefit of the
pool representatives’ account of the execution.

(A)  News media members attending the post-execution
briefing shall agree to remain in the briefing room and not leave
nor communicate with persons outside the briefing room until
the briefing is over.

(B)  The briefing shall end when the attending news media
members are through asking questions or after 90 minutes,
whichever comes first.

(ii)  The media witnesses shall be transported as a group
between the staging area and the execution chamber in
Department transportation.  Media members arriving late and
missing the shuttle shall not be permitted to attend the
execution.

(k)  The Department may alter these policies to impose
additional conditions, restrictions and limitations on media
coverage of the execution when requirements become necessary
for the preservation of prison security, personal safety or other
legitimate interests which may be in jeopardy.

(l)  If extraordinary circumstances develop, additional
conditions and restrictions shall be no more restrictive than
required to meet the exigent circumstances.

R251-107-10.  Security Zones.
(1)  During the execution operation, the USP property and

certain other areas shall be divided into four security zones,
including:
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(a)  the inner-perimeter zone;
(b)  the controlled-perimeter zone;
(c)  the restricted zone; and
(d)  the extended zone.
(2)  The extent of implementation of security zone

requirements may be tailored to meet the security needs of the
particular execution.

(3)  Trespass or unauthorized entry into the controlled
perimeter zone may be prosecuted.

(4)  Only those controlled areas specifically identified as
accessible to the public-at-large or specified individuals may be
entered.

(5)  Access to the inner-perimeter, controlled, and restricted
security zones shall be permitted only for persons whose names
are on the security list or who have the proper Department ID.

(6)  A request to restrict air space over USP property 500
feet above ground level shall be made to the Federal Aviation
Administration for the duration of the execution.

(7)  Extended security zones, though accessible to the
public, shall be patrolled and observed for:

(a)  criminal violations;
(b)  traffic violations;
(c)  parking violations; and
(d)  threatening or disruptive behavior.
(8)  Persons engaged in unauthorized entry onto property

west of I-15 may be prosecuted for trespass.
(9)  Persons attempting to breach the inner-security

perimeter shall not only be prosecuted, but if the threat to prison
security and/or public safety are great enough, may risk
exposure to use of force, even deadly force, to prevent the defeat
of inner perimeter security.

(10)  Controlled areas east of I-15 shall be accessible to the
general public to the extent specifically authorized by the
Department.

R251-107-11.  Regular Inmate Visiting.
All regular inmate visiting shall be suspended 24 hours

prior to an execution and shall be resumed at the next scheduled
visiting time after the execution.

R251-107-12.  Authority of Executive Director.
The Executive Director/designee shall be authorized to

make changes in policies and procedures that are necessary to
ensure the interest of security, safety, and professionalism is
maintained during the planning, training, and administering of
the execution order.

KEY:  corrections, executions*, prisons
April 18, 2002 77-19-10
Notice of Continuation February 20, 2002 77-19-11

R251.  Corrections, Administration.
R251-306.  Sponsors in Community Correctional Centers.
R251-306-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63-46a-3, 64-13-10,
and 64-13-17.

(2)  The purpose of this rule is to provide the Department’s
policy for sponsors accompanying offenders of Community
Correctional Centers into the community and to explain the
process of applying to be a sponsor.

R251-306-2.  Definitions.
(1)  "Applicant" means an individual requesting to be a

sponsor of an offender.
(2)  "BCI" means Bureau of Criminal Identification,

Department of Public Safety.
(3)  "Center" means a community corrections halfway

house facility designed to facilitate an offender’s readjustment
to private life.

(4)  "Immediate family" means spouse, children,
stepchildren, mother, father, brother, sister, mother-in-law,
father-in-law, step-mother, step-father, step-brother, step-sister,
grandmother, and grandfather.

(5)  "Leave time" means time granted away from the Center
for family, recreational, religious or other approved activities.

(6)  "Offender" means a probationer, parolee or inmate
housed in a Community Correctional Center.

(7)  "Positive identification" means a document or
documents containing a photograph and date of birth, including
driver’s license, federal identification card or passport; does not
include credit cards, social security card, or similar document.

(8)  "Sponsor" means an individual who is approved by
Center staff members to accompany an offender while on leave
time away from the Center.

R251-306-3.  Policy.
It is the policy of the Department that offenders assigned

to Centers should be afforded the opportunity to develop or
strengthen community support systems and family relationships
through the use of sponsors.

R251-306-4.  Sponsor Qualifications.
(1)  Applicants, except spouses, shall be at least 18 years

of age;
(2)  applicants shall not be approved as sponsors of

offenders of the opposite sex without the signed consent of the
offender’s or the applicant’s spouse, or both; this prohibition
does not include members of the immediate family;

(3)  applicants with a criminal record shall be considered
on a case-by-case basis; factors to be considered include:

(a)  nature of offenses;
(b)  probation or parole officer’s comments;
(c)  relationship to the resident;
(d)  criminal history; and
(e)  current involvement in criminal activity;
(4)  applicants on probation or parole are required to obtain

written permission from their supervising agents; Center staff
shall make a notation on the application verifying approval from
the supervising agent; and applicants on probation or parole are
required to obtain final approval from the Center
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director/designee; and
(5)  a married applicant requesting to sponsor an offender

of the opposite sex shall have the signed consent of the
applicant’s spouse; exceptions are immediate family members.

R251-306-5.  Application Procedure.
(1)  Persons wishing to sponsor residents shall complete an

Application to Sponsor form;
(2)  Application to Sponsor forms can be obtained from the

Correctional Center at which the resident is housed;
(3)  a divorced applicant requesting to sponsor an offender

of the opposite sex shall provide a copy of final divorce decree;
exceptions are the offender’s immediate family members;

(4)  a records and current warrants check shall be made on
each applicant;

(5)  applicants shall make a separate application for each
offender they request to sponsor;

(6)  a sponsor shall not be permitted to sign out and
accompany more than one offender at a time except as approved
by the Center Director/designee;

(7)  applicants shall be required to sign the sponsor
application certifying that they have been advised of the rules
pertaining to sponsorship of offenders and shall agree to abide
by them; the offender shall be returned to the Center on or
before the date and time indicated on the Application for Leave
form;

(8)  applications with inaccurate, incomplete or illegibly
written information shall be subject to delay until additional
information or clarification is obtained;

(9)  applicants providing false information may be denied
as sponsors;

(10)  Center staff members may approve, restrict or deny
applicant and sponsor privileges due to safety, security, control
and orderly operation of the Center, program requirements or
the best interests of the Department; and

(11)  each sponsor shall sign an Application for Leave form
before leaving the Center.

R251-306-6.  Sponsor Duties and Consequences For
Violations.

(1) Sponsors shall be liable for their own actions but shall
not be liable for actions of offenders unless the sponsor
participated in or encouraged illegal activity;

(2)  sponsors shall receive orientation regarding Center
rules prior to being allowed to sign out an offender for the first
time;

(3)  sponsors and residents shall adhere to the rules related
to sponsoring offenders; a copy of the rules shall be made
available upon request; and

(4)  sponsors shall remove or secure firearms or other
dangerous weapons within their control where and when an
offender is visiting and shall have no alcohol in their possession
during the time an offender is visiting.

R251-306-7.  Other Rules.
Offenders shall not be approved for overnight visits with a

married sponsor of the opposite sex; this prohibition does not
include members of the immediate family.

KEY:  community-based corrections, halfway houses,
sponsors*
1994 63-46a-3
Notice of Continuation April 12, 2002 64-13-10

64-13-17
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R251.  Corrections, Administration.
R251-704.  North Gate.
R251-704-1.  Authority and Purpose.

A.  This rule is authorized by Section 64-13-14, which
allows the Department to adopt standards and rules in
accordance with its responsibilities.

B.  The purpose of this chapter is to provide the
Department’s policy, procedures and requirements for the North
Gate of the South Point Complex of the Prison.

R251-704-2.  Definitions.
1.  "ID" means identification.
2.  "SSD" means Special Services Dormitory.

R251-704-3.  Standards and Procedures.
It is the policy of the Department that:
A.  access through the North Gate shall be restricted to

authorized persons at authorized times to control contraband,
prevent the escape of inmates and to otherwise further the
legitimate security interests of the USP;

B.  regulations shall be enacted to control access through
the North Gate, particularly as that access involves persons who
are not members of the USP staff;

C.  vehicles accessing the North Gate shall be thoroughly
searched to prevent the flow of contraband, prevent the
possibility of escape and to otherwise further the legitimate
security interests of the USP;

D.  vehicles wishing to exit the North Gate which are
loaded in such a manner which prohibits the North Gate officer
from giving it a thorough shake down shall:

1.  be accompanied by a corrections officer who witnessed
the loading of the vehicle and verifies, by signing the North
Gate Vehicle Security Warrant Form, that the security of the
vehicle was maintained during loading to prevent escape; and

2.  be detained at the North Gate until all inmates are
counted.

E.  vendor access through the North Gate may be allowed
from 0700 to 1500 hours Monday through Friday;

F.  deliveries at other than designated times shall require a
special clearance signed by the Security Deputy
Warden/designee.

G.  the garbage truck:
1.  should be allowed access to through the North Gate

Monday, Wednesday and Friday beginning at approximately
0400; and

2.  shall have an Enforcement Officer escort while inside
the secure perimeter;

H.  access for contractors and construction workers should
be granted between 0700 and 1700 hours, unless an emergency
exists that would prevent access;

I.  non-prison staff (i.e., contract professional staff
including psychologists, vocational rehabilitation personnel,
attorneys, legal services providers, etc.), including all volunteers
shall not ordinarily be allowed access through the North Gate,
but shall be required to use the Oquirrh, Wasatch, or Uinta
administration building sallyport for access to the SSD;

J.  vendors shall be required to surrender their driver’s
license, or official identification to the North Gate officer while
inside the compound (any exception shall be cleared through the

Watch Commander);
K.  construction workers and contractors shall provide

name, legal address, social security number, driver’s license
number, date of birth to the appropriate prison personnel at least
72 hours prior to access onto prison property;

L.  prior to exiting through the North Gate, all persons
shall be identified;

M.  all persons are subject to a search of their person,
property and vehicle as a condition of entry onto prison
property;

N.  the North Gate officer shall search all vehicles to
ensure that no unauthorized passengers or contraband items are
allowed access through the North Gate; and

O.  vehicle operators and passengers shall exit the vehicle
during a vehicle search.

KEY:  correctional institutions, security measures
April 10, 2002 64-13-14
Notice of Continuation January 23, 2002
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R251.  Corrections, Administration.
R251-705.  Inmate Mail Procedures.
R251-705-1.  Authority and Purpose.

(1)  This rule is authorized by Subsections 64-13-10 and
64-13-17(3), which allows the Department to adopt standards
and rules in accordance with its responsibilities.

(2)  The purpose of this section is to establish the UDC’s
policies and procedures for processing mail received in the DIO
Mail Unit.

R251-705-2.  Definitions.
(1)  "Catalog" means a systematized list whose sole

purpose is to feature descriptions of items for sale.
(2)  "Department" means the Department of Corrections.
(3)  "DIO" means Division of Institutional Operations.
(4)  "Inspect" means open and examine a letter,

correspondence or other material with the primary objective to
detect false labeling, contraband, currency, or negotiable
instruments.

(5)  "Intra-department mail" means mail sent between
departments within the state.

(6)  "Mail" means written material sent or received by
inmates through the United States Postal Service.

(7)  "Money instruments" means currency, coin, personal
checks, money orders and certified or non-personal checks.

(8)  "Nuisance contraband" means items that may include,
but are not limited to, paper fasteners, hair, ribbons, pins, rubber
bands, pressed leaves and/or flowers, promotional gimmicks,
gum, balloons, and other such items not approved by the
Department Administration to be in the possession of the
inmates.

(9)  "Privileged mail" means correspondence with a person
identified by this chapter relating to the official capacity of that
person, which has been properly labeled to claim privileged
status.

(10)  "Publisher-only rule" means a rule limiting books,
cassette tapes, magazines, newspapers, etc. to those sent directly
from the publisher, a book or tape club or a licensed book store.

(a)  Publications and tapes shall be new and tapes shall be
factory sealed with the return address commercially printed or
stamped.

(11)  "Reasonable cause" means information which could
prompt a reasonable person to believe or suspect that there is or
might be a threat to the safety, security or management of the
UDC facility or which could be harmful to persons.

(12)  "UDC" means Utah Department of Corrections.

R251-705-3.  Standards and Procedures.
It is the policy of the Department that:
(1)  inmate mail shall comply with the Constitution and

Laws of the United States, the Constitution and Laws of the
State of Utah, and the authorized written policies and
procedures of the UDC.

(2)  inmates shall be permitted to send and receive mail
while in custody of the UDC in the manner defined by this rule.

(3)  nothing in this rule should be interpreted as creating a
greater entitlement for inmates or those with whom they
correspond than that currently required by law.

(4)  inmate mail regulations shall:

(a)  further the legitimate interests of the UDC; while
(b)  balancing the UDC’s interests with those of the general

public and inmates.
(5)  mail received for inmates at the DIO shall be delivered

to the DIO Mail Unit for processing and:
(a)  shall be opened and inspected;
(b)  may be read at the discretion of the Department;
(c)  may be photocopied when such copying is reasonably

related to the furtherance of a legitimate Department interest;
(d)  may be refused, denied or confiscated where

reasonable cause exists to believe the contents may adversely
impact the safety, security, order or treatment goals of the
Department;

(e)  may be used as evidence in criminal, civil or
administrative trials or hearings;

(f)  is entitled to no expectation of privacy;
(g)  all forms of nuisance contraband shall be confiscated

and disposed of without notice or opportunity for appeal; and
(h)  shall be delivered to inmates without unreasonable

delay;
(6)  catalog purchases other than through the DIO

Commissary catalog are not authorized and catalogs shall not be
accepted through the mail.

(7)  staff-to-inmate mail shall not be sent in "Inter/Intra-
department Delivery" envelopes, but in regular mailing
envelopes;

(8)  outgoing inmate mail and inmate intra-department mail
shall be deposited in the housing units’ outgoing mail
depository, picked up by DIO Mail Unit staff, and delivered to
the DIO Mail Unit for processing;

(9)  an inmate shall not direct nor establish a new business
through the mail unless authorized by the Warden of the facility;

(10)  an inmate who corresponds concerning a legitimate
held business, shall correspond through his attorney or a party
holding a power of attorney;

(11)  an inmate is not authorized to establish credit
transactions through the mail while confined unless authorized
by the Warden of the facility;

(12)  fund raising by inmates for personal gain is
prohibited;

(13)  envelopes received by the DIO Mail Unit displaying
threatening, negative gestures or comments, extraneous
materials, or grossly offensive sexual comments, shall be
confiscated, declared contraband, placed into evidence, and the
inmate shall receive disciplinary action;

(14)  the publisher-only rule shall govern the receipt of all
incoming books, cassette tapes, magazines, and newspapers;

(15)  certain types of mail are entitled to constitutionally
protected confidentiality (or privilege); accordingly, this
privilege prohibits qualifying correspondence material from
being read without cause by staff;

(16)  incoming privileged mail:
(a)  shall be inspected, but only in the presence of the

inmate addressee;
(b)  shall not be perused;
(c)  shall not be photocopied; and
(d)  may be denied only for reasonable cause upon

instruction of the DIO Director/designee;
(17)  outgoing privileged mail:
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(a)  may be inspected only upon reasonable cause to
believe that the correspondence:

(i)  contains material which would significantly endanger
the security or safety of the Institution; or

(ii)  is misrepresented as legal material;
(b)  may only be inspected in the presence of the inmate

sender;
(c)  shall not be perused;
(d)  shall not be photocopied;
(e)  may only be denied for a reasonable cause, and upon

instruction of the DIO Director; and
(f)  from an inmate that cannot be identified, shall be

forwarded to the lieutenant who supervises the mail
room/designee, who will make a determination of the
disposition.

(18)  all inmate intra-departmental mail shall be processed
through the DIO Mail Unit;

(19)  inmate-to-inmate correspondence shall not be
permitted, unless:

(a)  there is a compelling justification for an exception;
(b)  there is no alternate means of accomplishing that

compelling need; and
(c)  the inmate presents a minimal risk, according to UDC

standards, to security, order and/or safety;
(20)  inmates have no entitlement to inmate-to-inmate

correspondence created by the constitutions of the United States
or the State of Utah;

(21)  personal mail written in a language other than English
may be delayed for purposes of translation;

(22)  the DIO Mail Unit shall not accept postage-due mail
unless payment is waived by the deliverer;

(23)  the DIO Mail Unit shall not accept letters, cards,
money instruments, or property items for which there is
reasonable cause to believe the items are contaminated, defaced
or handled in such a way as to be offensive.

(24)  items received that cannot be searched without
destruction or alteration (e.g., electronic greeting cards, padded
cards, double faced polaroid photographs, etc.) shall be denied
and returned to the sender;

(25)  inmates are prohibited from receiving currency or
personal checks; and

(26)  to be identified as incoming privileged mail, the
correspondence shall be from an attorney or other sender
qualified for privileged correspondence and have a return
address clearly indicating a judicial agency, law firm, individual
attorney, or other approved agency or person.

KEY:  corrections, prisons
October 15, 1997 64-13-10
Notice of Continuation March 13, 2002 64-13-17(3)
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R277.  Education, Administration.
R277-416.  Experimental and Developmental Programs.
R277-416-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "USOE" means the Utah State Office of Education.
C.  "Developmental" means to bring an idea, concept,

thought, principle, strategy, system, or structure into activity or
reality.

D.  "Experimental" means to research, test, or both, an idea,
concept, thought, principle, strategy, system, or structure to
determine its effectiveness, workability, or validity within an
educational setting.

E.  "Evaluation" means a review conducted by a person or
group which assesses procedures, results and products.

F.  "Superintendent" means the State Superintendent of
Public Instruction.

G.  "Statewide projects" means programs or activities that
satisfy the definitions of developmental and experimental,
above, and have potential to benefit education, as determined by
the Superintendent.

R277-416-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and authority over public
education in the State Board of Education, by Section 53A-1-
401(4) which directs the Board to adopt rules mandating school
productivity and cost efficient measures, Section 53A-17a-132
which directs the Board to distribute state funds for the
Experimental/Developmental Program and Section 53A-1-
401(3) which allows the Board to adopt rules in accordance with
its responsibilities.

B.  The purpose of this rule is to establish standards and
procedures required for Experimental and Developmental
funding.

R277-416-3.  Types of Funds; Distribution.
State Experimental and Developmental funds are provided

to districts in two categories--formula grants and grants for
statewide projects.

A.  Formula grants--seventy-five percent of the legislative
appropriation of Experimental/Developmental funds shall be
distributed among school districts under 53A-17a-132(1)(a) and
(b).

B.  Statewide projects--twenty-five percent of the
legislative appropriation of Experimental/Developmental funds
shall be distributed among school districts for statewide
projects.

R277-416-4.  Limitations on Funds.
A.  Funds shall be used exclusively for purposes set forth

in 53A-17a-132.
B.  Statewide project funds shall be expended according to

approved budget line items.
C.  Transfer of funds between line items or the extension of

completion dates for statewide projects may be made only with
prior written approval of the USOE Finance Committee.

D.  A new experimental or developmental program may
only be funded under 53A-17a-132 for a maximum of three
consecutive years.

E.  Funds received may not be used to supplant either local
district funds or funds available from other state and local
sources.

R277-416-5.  Evaluation and Reports.
A.  A district that accepts Experimental/Developmental

funds shall provide the USOE with a year-end evaluation report.
B.  The year-end report shall include:
(1)  an expenditure report;
(2)  a narrative description of all activities funded; and
(3)  copies of any and all products developed.
C.  The USOE may require additional evaluation or audit

procedures from the grant recipient to demonstrate use of funds
consistent with the law and Board rules.

R277-416-6.  Waiver.
The Superintendent may grant a written request for a

waiver of a requirement or deadline which a district finds
unduly limiting.  The waiver shall be consistent with the Utah
Public Education Strategic Plan, January 1992, pages 17 and 21,
or with the express purpose of this rule.

KEY:  educational research, educational planning,
educational reform
1993 Art X Sec 3
Notice of Continuation April 15, 2002 53A-17a-132

53A-1-401(3)
53A-1-401(4)
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R277.  Education, Administration.
R277-503.  Alternative Licensing Routes.
R277-503-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Consortium" means a committee comprised of a USOE

staff member, a school district representative and an institution
of higher education representative who shall act jointly to adapt
a licensing program to the needs of a licensing applicant,
supervise the applicant as the applicant completes the program,
evaluate the applicant’s performance and, if appropriate,
recommend the applicant for final licensing.

C.  "Endorsement" means a qualification based on content
area mastery obtained through a higher education major or
minor or through a state-approved endorsement program.

D.  "Letter of authorization" means a temporary license or
approval issued to a district for an individual, such as a student
teacher or a person hired to perform professional services, who
has not completed the requirements for a Level 1 license, but is
working toward licensing.  Letters of authorization are valid for
periods consistent with Section 53A-6-104(3)(a).

E.  "Level 1 license" means a Utah professional license
issued upon completion of an approved preparation program or
an alternative preparation program, or pursuant to an agreement
under the NASDTEC Interstate Contract, to applicants who
have also met all ancillary requirements established by law or
rule.

F.  "NCATE or NCATE partnership" means a working
relationship between the National Council for Accreditation of
Teacher Education (NCATE) and the USOE to conduct
concurrent reviews of educator preparation programs.  Members
of the NCATE team and the USOE team may conduct program
reviews simultaneously to minimize program disruption.

G.  "Pedagogical knowledge" means practices and
strategies of teaching, classroom management, preparation and
planning that go beyond an educator’s content knowledge of an
academic discipline.

H.  "State-approved Endorsement Plan (SAEP)" means a
plan in place developed between the USOE and a licensed
educator to direct the completion of endorsement requirements
by the educator.

I.  "USOE" means the Utah State Office of Education.

R277-503-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board, Section 53A-1-402(1)(a)
which directs the Board to establish rules and minimum
standards for the qualification and licensing of educators and
ancillary personnel who provide direct student services, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to increase the numbers of
eligible, qualified and prepared teachers by providing alternate
routes to professional educator licensing in addition to
traditional college/university training and to increase the number
of teachers adequately prepared in subject-specific endorsement
areas by providing alternate routes.

R277-503-3.  Licensing Eligibility.

A.  A license applicant shall have completed an approved
college/university teacher preparation program, been
recommended for licensing, and shall have satisfied all other
requirements for educator licensing required by law; or

B.  A license applicant shall have a bachelors degree or
higher from an accredited higher education institution in an area
related to the position he seeks; and

C.  A license applicant shall have skills, talents or abilities,
as evaluated by the employing entity, making the applicant
suited for a teaching position.

D.  While completing an alternative licensing route, an
applicant shall be approved for employment under a letter of
authorization for a maximum of four school years consistent
with Section 53A-6-104(3)(a).

R277-503-4.  Licensing Routes.
A.  Traditional university/college licensing route, under

R277-503-3A.
B.  Licensing by Agreement
(1)  A school district employs an individual as a teacher

with appropriate skills, training or ability for an identified
licensed teaching position in the district who satisfies the
minimum requirements of R277-503-3.

(2)  An applicant shall obtain a USOE-approved
application for licensing by agreement from the employing
school district.

(3)  The license applicant, with assistance from the school
district, shall identify a consortium, defined under R277-503-
1B, to supervise the Agreement process.

(4)  The consortium shall identify the specific content
knowledge and pedagogical knowledge required of the license
applicant to satisfy the requirements for licensing.

(5)  The consortium may identify institution of higher
education courses, district inservice classes, Board-approved
training, or Board-approved competency tests to prepare or
indicate content, content-specific, and developmentally-
appropriate pedagogical knowledge required for licensing.

(6)  The employing school district shall assign a mentor to
work with the applicant for licensing by agreement.

(7)  The school district shall supervise and assess the
license applicant’s classroom performance during a minimum
one school year full-time employment experience.  The district
may request assistance from a institution of higher education or
the USOE in the monitoring and assessment.

(8)  The school district shall assess the license applicant’s
disposition as a teacher following a minimum one school year
full-time teaching experience.  The district may request
assistance in this assessment; and

(9)  The USOE shall review and evaluate the consortium’s
assessment and recommendation of the license applicant
following training, assessments or course work assigned by the
consortium, and the full-time teaching experience and
evaluation by the school district.

(10)  Consistent with evidence and documentation received
from the consortium, the USOE may recommend the license
applicant to the Board for a Level 1 educator license.

C.  Licensing by Competency
(1)  A school district employs an individual as a teacher

with appropriate skills, training or ability for an identified
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licensed teaching position in the district who satisfies the
minimum requirements of R277-503-3.

(2)  An employing school district, in consultation with the
applicant and the USOE, shall identify Board-approved content
knowledge and pedagogical knowledge examinations.  The
applicant shall pass designated examinations demonstrating the
applicant’s adequate preparation and readiness for licensing.

(3)  The employing school district shall assign a mentor to
work with the applicant for licensing by competency.

(4)  The school district shall monitor and assess the license
applicant’s classroom performance during a minimum one-year
full-time teaching experience.

(5)  The school district shall assess the license applicant’s
disposition for teaching following a minimum one-year full-time
teaching experience.

(6)  The school district may request assistance in the
monitoring or assessment of a license applicant’s classroom
performance or disposition for teaching.

(7)  Following the one-year training period, the school
district and USOE shall verify all aspects of preparation (content
knowledge, pedagogical knowledge, classroom performance
skills, and disposition for teaching) to the USOE.

(8)  If all evidence/documentation is complete, the USOE
shall recommend the applicant for a Level 1 educator license.

R277-503-5.  Endorsement Routes.
A.  An applicant shall complete one of the following for

endorsement:
(1)  a USOE-approved institution of higher education

educator preparation program with endorsement(s); or
(2)  successful assessment, approval and recommendation

by a designated and subject-appropriate USOE specialist under
a SAEP.  The USOE shall be responsible for final
recommendation and approval; or

(3)  successful completion of USOE-approved
examinations assessing content knowledge and content-specific
pedagogical knowledge.  The USOE is responsible for final
review and approval; or

(4)  successful completion of a USOE-approved Utah
institution of higher education or Utah school district-sponsored
endorsement program which includes content knowledge and
content-specific pedagogical knowledge approved by
NCATE/USOE.  The university or school district shall be
responsible for final review and recommendation.  The USOE
shall be responsible for final approval.

B.  All provisions that directly affect the health and safety
of students required for endorsements, such as prerequisites for
drivers education teachers or coaches, shall apply to applicants
seeking endorsements under this rule.

C.  Prior to an applicant taking courses, exams or seeking
a recommendation, the applicant shall have school district and
USOE authorization.

R277-503-6.  Additional Provisions.
A.  All programs or assessments used in applicant

preparation shall meet professional NCATE applicant
performance standards.

B.  All educators licensed under this rule shall also:
(1)  complete the background check required under Section

53a-6-101;
(2)  satisfy the professional development requirements of

R277-502; and
(3)  be subject to all Utah licensing requirements and

professional standards.
C.  All costs of testing, evaluation, and course work shall

be borne by the applicant unless other arrangements are agreed
to in advance by the employing school district.

D.  An applicant may satisfy the student teaching
requirement for licensing through successful completion of
either the licensing by agreement or by competency route.

KEY:  teachers, alternative licensing
April 22, 2002 Art X Sec 3
Notice of Continuation April 15, 2002 53A-1-402(1)(a)

53A-1-401(3)
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R277.  Education, Administration.
R277-507.  Driver Education Endorsement.
R277-507-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Endorsement" means a stipulation appended to a

license setting forth the areas of practice to which the license
applies.

C.  "Level 1 License" means a license issued upon
completion of an approved educator preparation program or an
alternative preparation program or pursuant to an agreement
under the NASDTEC Interstate Contract to candidates who have
also met all ancillary requirements established by law or rule.

D.  "Level 2 License" means a license issued after
satisfaction of all requirements for a Level 1 license as well as
any additional requirements established by law or rule relating
to professional preparation or experience.

E.  "Level 3 License" means a license issued to an educator
who holds a current Utah Level 2 license and has also received,
in the educator’s field of practice, National Board certification
or a doctorate from an accredited institution.

F.  "NASDTEC" means the National Association of State
Directors of Teacher Education and Certification.

G.  "NASDTEC Interstate Contract" means the contract
implementing Title 53A, Chapter 6, Part 2, Compact of
Interstate Qualification of Educational Personnel, which is
administered through NASDTEC and which provides for
reciprocity of educator licences among states.

H.  "USOE" means the Utah State Office of Education.

R277-507-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution which vests the general control and
supervision of the public school in the State Board of Education,
by Section 53A-1-402(1)(a) which directs the Board to make
rules regarding the licensure of educators, Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities, and by Section 53A-13-208 which directs the
Board to establish procedures and standards to license teachers
of driver education classes as driver license examiners.

B.  The purpose of this rule is to establish standards and
procedures for high school teachers to qualify for the driver
education endorsement.

R277-507-3.  Endorsement Requirements.
A.  In order for a high school driver education teacher to be

certified as a driver license examiner by the Driver License
Division of the Department of Public Safety, the teacher shall
first be licensed and endorsed by the USOE.

B.  The driver education endorsement shall be added to the
Level 1, 2, or 3 license provided:

(1)  the individual has a valid and current secondary
endorsement to a Level 1, 2, or 3 license;

(2)  the individual has a valid Utah automobile operator’s
license; and

(3)  the beginning teacher has no convictions for a moving
violation or chargeable accident on record for which a driver
license was suspended or revoked for the two year period
immediately prior to employment.

C.  A high school driver education teacher shall have

professional preparation which includes the following:
(1)  sixteen (16) semester hours in the area of driver and

safety education;
(2)  of the 16 hours required:
(a)  a minimum of twelve (12) semester hours shall be in

the area of driver and safety education, including a practicum
covering classroom, on-street, simulator, and driving range
instruction; and

(b)  a minimum of three (3) semester hours shall be
selected from areas of related safety work; and

(c) a minimum of one (1) semester hour of current/valid
first aid and CPR training.

D.  A high school driver education teacher after meeting
the criteria of Subsection 3, shall obtain a valid and current
certificate from the Driver License Division to administer
knowledge and driving skills test, as required by and specified
in 53A-13-208.

R277-507-4.  Driver Education Program Standards.
The teacher preparation program of an institution may be

approved by the Board if it requires demonstrated competency
by the teacher in:

(1)  structuring, implementing, identifying and developing
support materials related to regular classroom, multimedia,
driving simulation, off-street multiple car driving range, and on-
street experiences;

(2)  assisting students in examining and clarifying their
attitudes and values about safety;

(3)  understanding and explaining the basic principles of
motor vehicle systems, dynamics, and maintenance;

(4)  understanding and explaining the interaction of all
highway transportation system elements;

(5)  initiating emergency procedures under varying
circumstances;

(6)  motor vehicle operation and on-street instruction;
(7)  understanding and explaining the physiological and

psychological influences of alcohol and other drugs especially
as they relate to driving;

(8)  understanding and explaining due process in the legal
system;

(9)  communicating effectively with federal, state, and local
agencies concerning safety issues;

(10)  understanding and explaining the frequency, severity,
nature and prevention of accidents related to driving which
occur in various age groups in various life activities; and

(11)  understanding and explaining the UTAH DRIVER
HANDBOOK, prepared by the Driver License Division.

R277-507-5.  Endorsement Suspension.
A.  The driver education endorsement shall be immediately

suspended and the previously-endorsed individual shall not be
allowed to teach driver education following a conviction for a
moving violation, alcohol-related or chargeable accident for
which an individual’s driver license is suspended or revoked.

B.  Once an individual’s endorsement to teach has been
suspended, he shall be required to maintain a driving record free
of convictions for moving violations or chargeable accidents for
which a driver license is suspended or revoked for a period of
two years before the endorsement to teach may be reinstated.
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KEY:  professional education, driver education, educator
licensure*
February 1, 2000 Art X Sec 3
Notice of Continuation April 15, 2002 53A-1-402(1)(a)

53A-1-401(3)
53A-13-208
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R277.  Education, Administration.
R277-519.  Educator Inservice Procedures and Credit.
R277-519-1.  Definitions.

A.  "USOE" means the Utah State Office of Education.
B.  "Inservice" means training in which current teachers or

individuals who have previously received a standard or basic
teaching certificate may participate to renew a certificate, teach
in another subject area or teach at another grade level.

C.  "Courses" or "workshops" means an academic
experience led and evaluated by an instructor.  Courses are
scheduled over several weeks duration; workshops are
completed within a week.  Courses and workshops require
outside readings or completion of other assignments or both.

D.  "Independent study" means an educational experience
outside of courses or workshops.  Independent study requires
prior approval of the state or district professional development
or inservice coordinator and a determination by that person of
the requirements and credit warranted.

E.  "Conference" means an educational event with a varied
agenda offering a choice of sessions.

R277-519-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(a) which allows
the Board to make rules regarding the qualifications of
personnel providing direct student services and the certification
of educators, and Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to establish definitions and
standards for inservice instruction especially as it relates to
teacher certification.

R277-519-3.  General Inservice Requirements.
A.  Proposals for inservice classes shall be approved at the

district level and shall include:
(1)  a descriptive outline of the class;
(2)  a schedule of meeting dates and times; and
(3)  a professional vita of the instructor(s).
B.  Approval of inservice credit may be sought by:
(1)  written request from a private provider to the

appropriate USOE subject specialist or school district at least
two weeks prior to the beginning date of the scheduled
inservice, or

(2)  a request through the computerized inservice program
connected to the USOE certification system.

(a)  The computerized process is available in most Utah
school districts and area technology centers;

(b)  Such requests shall be made at least one week prior to
the beginning of the scheduled inservice.

R277-519-4.  Inservice Credit.
A.  Credit is available in half-credit units, beginning with

one-half credit and up to three credits per educational
experience.

B.  Upon completion of the inservice experience, credit
shall be awarded as follows:

(1)  Sponsor submits an alphabetized list of participants’
names and social security numbers to a school district, the

subject specific USOE section, or designated educational
agency;

(2)  Subject specific USOE sections, district inservice
coordinators, or designated educational agencies shall enter the
names and social security numbers of the inservice participant
on the computer listing screen.  This information shall then be
transferred by the USOE Certification Section to the individuals’
certification files.

(3)  Certificates of Completion may be issued by individual
school districts for teacher use, but such certificates shall not be
honored by the USOE Certification Section as verification of
inservice completion.

C.  Credit for Specific Inservice Experiences
(1)  Courses and workshops:  On the semester system,

seven to thirteen contact hours equals one-half credit, fourteen
to twenty contact classroom hours equal one credit.

(2)  Independent study: forty two hours equal one credit.
(3)  Conferences:  no specific credit awarded unless a

conference could also satisfy the criteria for a workshop or
independent study.  If so, credit may be issued upon prior
approval by the USOE Certification Section of the experience.

(4)  Consistent with R277-519-4A, inservice credit is
available in half-credit units.

KEY:  teacher certification, professional competency
March 22, 1999 Art X Sec 3
Notice of Continuation April 15, 2002 53A-1-402(1)(a)

53A-1-401(3)
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R277.  Education, Administration.
R277-700.  The Elementary and Secondary School Core
Curriculum.
R277-700-1.  Definitions.

A. "Accredited" means evaluated and approved under the
Standards for Accreditation of the Northwest Association of
Schools and Colleges or the accreditation standards of the
Board, available from the USOE Accreditation Specialist.

B.  "Applied technology education (ATE)" means
organized educational programs or courses which directly or
indirectly prepare students for employment, or for additional
preparation leading to employment, in occupations, where entry
requirements generally do not require a baccalaureate or
advanced degree.

C.  "Basic skills course" means a subject which requires
mastery of specific functions and was identified as a course to
be assessed under Section 53A-1-602.

D.  "Board" means the Utah State Board of Education.
E.  "Core Curriculum content standard" means a broad

statement of what students enrolled in public schools are
expected to know and be able to do at specific grade levels or
following completion of identified courses.

F.  "Core Curriculum criterion-referenced test (CRTs)"
means a test to measure performance against a specific standard.
The meaning of the scores is not tied to the performance of other
students.

G.  "Core Curriculum objective" means a focused
description of what students enrolled in public schools are
expected to know and do at the completion of instruction.

H. "Demonstrated competence" means subject mastery as
determined by school district standards and review.  School
district review may include such methods and documentation as:
tests, interviews, peer evaluations, writing samples, reports or
portfolios.

I.  "Elementary school" for purposes of this rule means
grades K-6 in whatever kind of school the grade levels exist.

J.  "High school" for purposes of this rule means grades 9-
12 in whatever kind of school the grade levels exist.

K.  "Individualized Education Program (IEP)" means a
written statement for a student with a disability that is
developed, reviewed, and revised in accordance with the Utah
Special Education Rules and Part B of the Individuals with
Disabilities Education Act (IDEA).

L.  "Middle school" for purposes of this rule means grades
7-8 in whatever kind of school the grade levels exist.

M.  "Norm-referenced test" means a test where the scores
are based on comparisons with a nationally representative group
of students in the same grade.  The meaning of the scores is tied
specifically to student performance relative to the performance
of the students in the norm group under very specific testing
conditions.

N.  "State Core Curriculum (Core Curriculum)" means
those standards of learning that are essential for all Utah
students, as well as the ideas, concepts, and skills that provide
a foundation on which subsequent learning may be built, as
established by the Board.

O.  "USOE" means the Utah State Office of Education.
P.  "Utah Basic Skills Competency Test (UBSCT)" means

a test to be administered to Utah students beginning in the tenth

grade to include at a minimum components on English,
language arts, reading and mathematics.  Utah students shall
satisfy the requirements of the UBSCT in addition to school or
district graduation requirements prior to receiving a basic high
school diploma.

R277-700-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board; Section 53A-1-402(1)(b)
and (c) which directs the Board to make rules regarding
competency levels, graduation requirements, curriculum, and
instruction requirements; Section 53A-1-402.6 which directs the
Board to establish a Core Curriculum in consultation with local
boards and superintendents and directs local boards to design
local programs to help students master the Core Curriculum;
and Section 53A-1-401(3) which allows the Board to adopt
rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify the minimum Core
Curriculum requirements for the public schools, to give
directions to local boards and school districts about providing
the Core Curriculum for the benefit of students, and to establish
responsibility for mastery of Core Curriculum requirements.

R277-700-3.  Core Curriculum Standards and Objectives.
A.  The Board establishes minimum course description

standards and objectives for each course in the required general
core, which is commonly referred to as the Core Curriculum.

B.  Course descriptions for required and elective courses
shall be developed cooperatively by school districts and the
USOE with opportunity for public and parental participation in
the development process.

C.  The descriptions shall contain mastery criteria for the
courses, and shall stress mastery of the course material and Core
objectives and standards rather than completion of
predetermined time allotments for courses.

D.  Implementation of the Core Curriculum and student
assessment procedures are the responsibility of local boards of
education consistent with state law.

E.  This rule shall apply to students in the 2005-2006
graduating class.

R277-700-4.  Elementary Education Requirements.
A.  The Board shall establish a Core Curriculum for

elementary schools, grades K-6.
B.  Elementary School Education Core Curriculum Content

Area Requirements:
(1) Grades K-2:
(a) Reading/Language Arts;
(b) Mathematics;
(c) Integrated Curriculum.
(2) Grades 3-6:
(a) Reading/Language Arts;
(b) Mathematics;
(c) Science;
(d) Social Studies;
(e) Arts:
(i) Visual Arts;
(ii) Music;
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(iii) Dance;
(iv) Theatre.
(f) Health Education;
(g) Physical Education;
(h) Educational Technology;
(i) Library Media.
C.  It is the responsibility of the local boards of education

to provide access to the Core Curriculum to all students.
D.  Student mastery of the general Core Curriculum is the

responsibility of local boards of education.
E.  Informal assessment should occur on a regular basis to

ensure continual student progress.
F.  Board-approved CRT’s shall be used to assess student

mastery of the following:
(1) reading;
(2) language arts;
(3) mathematics;
(4) science in elementary grades 4-6; and
(5) effectiveness of written expression.
G.  Norm-referenced tests shall be given to all elementary

students in grades 3 and 5.
H.  Provision for remediation for all elementary students

who do not achieve mastery is the responsibility of local boards
of education.

R277-700-5.  Middle School Education Requirements.
A.  The Board shall establish a Core Curriculum for middle

school education.
B.  Students in grades 7-8 shall earn a minimum of 12 units

of credit to be properly prepared for instruction in grades 9-12.
C.  Local boards may require additional units of credit.
D.  Grades 7-8 Core Curriculum Requirements and units of

credit:
(1) General Core (10.5 units of credit):
(a) Language Arts (2.0 units of credit);
(b) Mathematics (2.0 units of credit);
(c) Science (1.5 units of credit);
(d) Social Studies (1.5 units of credit);
(e) The Arts (1.0 units of credit):
(i) Visual Arts;
(ii) Music;
(iii) Dance;
(iv) Theatre.
(f) Physical Education (1.0 units of credit);
(g) Health Education (0.5 units of credit);
(h) Applied Technology Education Technology, Life, and

Careers (1.0 units of credit);
(i) Educational Technology (credit optional);
(j) Library Media (integrated into subject areas).
E.  Board-approved CRT’s shall be used to assess student

mastery of the following:
(1) reading;
(2) language arts;
(3) mathematics;
(4) science in grades 7 and 8; and
(5) effectiveness of written expression.
F.  Norm-referenced tests shall be given to all middle

school students in grade 8.

R277-700-6.  High School Requirements.
A.  The Board shall establish a Core Curriculum for

students in grades 9-12.
B.  Students in grades 9-12 shall earn a minimum of 24

units of credit.
C.  Local boards may require additional units of credit.
D.  Grades 9-12 Core Curriculum requirements and

required units of credit:
(1) Language Arts (3.0 units of credit);
(2) Mathematics (2.0 units of credit):
(a) minimally, Elementary Algebra or Applied Mathematics

I; and
(b) geometry or Applied Mathematics II; or
(c) any Advanced Mathematics courses in sequence beyond

(a) and (b);
(d) high school mathematics credit may not be earned for

courses in sequence below (a).
(3) Science (2.0 units of credit from two of the four science

areas):
(a) earth science (1.0 units of credit);
(b) biological science (1.0 units of credit);
(c) chemistry (1.0 units of credit);
(d) physics (1.0 units of credit).
(4) Social Studies (3.0 units of credit):
(a) Geography for Life (0.5 units of credit);
(b) World Civilizations (0.5 units of credit);
(c) U.S. history (1.0 units of credit);
(d) U.S. Government and Citizenship (0.5 units of credit);
(e) elective social studies class (0.5 units of credit).
(5) The Arts (1.5 units of credit from any of the following

performance areas):
(a) visual arts;
(b) music;
(c) dance;
(d) theatre;
(6) Health education (0.5 units of credit);
(7) Physical education (1.5 units of credit):
(a) participation skills (0.5 units of credit);
(b) Fitness for Life (0.5 units of credit);
(c) individualized lifetime activities (0.5 units of credit) or

team sport/athletic participation (maximum of 0.5 units of credit
with school approval).

(8) Applied technology education (1.0 units of credit);
(a) agriculture;
(b) business;
(c) family and consumer sciences;
(d) health science and technology;
(e) information technology;
(f) marketing;
(g) technology education;
(h) trade and technical education.
(9) Educational technology:
(a) computer Technology (0.5 units of credit for the class

by this specific name only); or
(b) successful completion of state-approved competency

examination (no credit, but satisfies the Core requirement).
(10) Library media skills integrated into the curriculum;
(11) Board-approved CRT’s shall be used to assess student

mastery of the following subjects:
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(a) reading;
(b) language arts through grade 11;
(c) mathematics as defined under R277-700-6D(2);
(d) science as defined under R277-700-6D(3); and
(e) effectiveness of written expression.
E.  Students shall participate in the Utah Basic Skills

Competency Test, as defined under R277-700-1O.
F.  Students with disabilities served by special education

programs may have changes made to graduation requirements
through individual IEPs to meet unique educational needs.  A
student’s IEP shall document the nature and extent of
modifications, substitutions or exemptions made to
accommodate a student with disabilities.

R277-700-7.  Student Mastery and Assessment of Core
Curriculum Standards and Objectives.

A.  Student mastery of the Core Curriculum at all levels is
the responsibility of local boards of education.

B.  Provisions for remediation of secondary students who
do not achieve mastery is the responsibility of local boards of
education under Section 53A-13-104.

C.  Students who are found to be deficient in basic skills
through U-PASS shall receive remedial assistance according to
provisions of Section 53A-1-606(1).

D.  If parents object to portions of courses or courses in
their entirety under provisions of law (Section 53A-13-101.2)
and rule (R277-105), students and parents shall be responsible
for the mastery of Core objectives to the satisfaction of the
school prior to promotion to the next course or grade level.

E.  Students with Disabilities:
(1) All students with disabilities served by special

education programs shall demonstrate mastery of the Core
Curriculum.

(2) If a student’s disabling condition precludes the
successful demonstration of mastery, the student’s IEP team, on
a case-by-case basis, may provide accommodations for or
modify the mastery demonstration to accommodate the student’s
disability.

F.  Students may demonstrate competency to satisfy course
requirements consistent with R277-705-3.

G.  All Utah public school students shall participate in
state-mandated assessments, as required by law.

KEY:  curricula
March 5, 2002 Art X Sec 3
Notice of Continuation January 14, 1998 53A-1-402(1)(b)

53A-1-402.6
53A-1-401(3)
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R277.  Education, Administration.
R277-705.  Secondary School Completion and Diplomas.
R277-705-1.  Definitions.

In addition to terms defined in Section 53A-1-602:
A.  "Accredited" means evaluated and approved under the

Standards for Accreditation of the Northwest Association of
Schools and Colleges or the accreditation standards of the
Board, available from the Utah State Office of Education
Accreditation Specialist.

B.  "Board" means the Utah State Board of Education.
C.  "Criterion-referenced test (CRT)" means a test to

measure performance against a specific standard.  The meaning
of the scores is not tied to the performance of other students.

D.  "Cut score" means the minimum score a student must
attain for each subtest to pass the UBSCT.

E.  "Demonstrated competence" means subject mastery as
determined by school district standards and review.  School
district review may include such methods and documentation as:
tests, interviews, peer evaluations, writing samples, reports or
portfolios.

F.  "Diploma" means an official document awarded by a
public school district or high school consistent with state and
district graduation requirements.

G.  "Individualized Education Program (IEP)" means a
written statement for a student with a disability that is
developed, reviewed, and revised in accordance with the Utah
Special Education Rules and Part B of the Individuals with
Disabilities Education Act (IDEA).

H.  "Secondary school" means grades 7-12 in whatever
kind of school the grade levels exist.

I.  "Section 504 Plan" means a written statement of
reasonable accommodations for a student with a qualifying
disability that is developed, reviewed, and revised in accordance
with Section 504 of the Rehabilitation Act of 1973.

J.  "Transcript" means an official document or record(s)
generated by one or several schools which includes, at a
minimum:  the courses in which a secondary student was
enrolled, grades and units of credit earned, UBSCT scores,
citizenship and attendance records.  The transcript is usually one
part of the student’s permanent or cumulative file which also
may include birth certificate, immunization records and other
information as determined by the school in possession of the
record.

K.  "Unit of credit" means credit awarded for courses taken
upon school district/school authorization or for mastery
demonstrated by approved methods.

L.  "Utah Basic Skills Competency Test (UBSCT)" means
a test to be administered to Utah students beginning in the tenth
grade to include at a minimum components on English,
language arts, reading and mathematics.  Utah students shall
satisfy the requirements of the UBSCT in addition to state and
district graduation requirements prior to receiving a basic high
school diploma.

M.  "UBSCT Advisory Committee" means a committee that
is advisory to the Board with membership appointed by the
Board, comprised of not more than 15 members with the
following representation:

(1) parents;
(2) one high school principal;

(3) one high school teacher;
(4) one district superintendent;
(5) one Coalition of Minorities Advisory Committee

member;
(6) Utah State Office of Education staff;
(7) one high school student;
(8) business;
(9) local board members;
(10) higher education.

R277-705-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board; Section 53A-1-402(1)(b)
and (c) which directs the Board to make rules regarding
competency levels, graduation requirements, curriculum, and
instruction requirements; Sections 53A-1-603 through 53A-1-
611 which direct the Board to adopt rules for the conduct and
administration of the Utah Performance Assessment System for
Students (U-PASS); and Section 53A-1-401(3) which allows
the Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to provide consistent
definitions, provide alternative methods for students to earn and
schools to award credit, to provide rules and procedures for the
assessment of all students as required by law, and to provide for
differentiated diplomas consistent with state law.

R277-705-3.  Units of Credit.
A.  Units of credit shall be awarded to students and be

recorded on student transcripts for satisfaction of district-
approved courses or subject matter.

B.  Students may earn credit by any of the following
methods, as designated by the school district:

(1) successful completion, as determined by the school
district or school, of secondary school courses;

(2) successful completion, as determined by the school
district or school, of concurrent enrollment classes consistent
with Section 53A-17a-120;

(3) demonstrated competence, as determined by the school
district or school;

(4) assessment, as determined by the school district or
school;

(5) review of student work or projects consistent with
school district or school procedures and criteria; and

(6) following successful completion, as determined by the
school district or school, of correspondence or electronic
coursework offered by an accredited education institution with
prior approval by the school district or school to the extent
practicable.

C.  School districts or schools shall designate by written
policy at least three methods by which students of the district
may earn credit.

D.  Schools shall accept credits from accredited education
institutions:

(1) schools shall accept credits from accredited schools
when a student enrolls in the district for the first time;

(2) districts may limit additional credits earned by students
to courses or programs that are consistent with the student’s
Student Education Plan or Student Education/Occupation Plan
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as established by school, student and parent(s).
E.  A school district or school has the final decision-

making authority for the awarding of credit and shall do so
consistent with state law and due process.

R277-705-4.  Diplomas and Completion Certificates.
A.  School districts or schools shall award diplomas and

completion certificates.
B.  School districts or schools shall offer differentiated

diplomas to include:
(1) a basic high school diploma awarded to students who

have successfully completed all state and district course
requirements for graduation and have passed all subtests of the
UBSCT.

(2) alternative completion diploma:
(a) A student may be awarded an alternative completion

diploma if the student:
(i)  has met all state and district course requirements for

graduation; and
(ii) provides documentation of at least three attempts to

take and pass all subtests of the UBSCT; and
(iii) has not passed all subtests of the UBSCT.
(b) A student may receive an alternative completion

diploma if the student has completed graduation requirements
consistent with his IEP and the student’s IEP team has directed
that the student be given an opportunity to demonstrate basic
skills competency by means other than the UBSCT.

(c) A student may receive an alternative completion
diploma if the student has completed graduation requirements
consistent with his Section 504 plan and if the plan directs that
the student be allowed to demonstrate basic skills competency
by means other than the UBSCT.

C.  School districts or schools shall offer a certificate of
completion to students who have completed their senior year,
are exiting the school system, and have not met all state or
district requirements for a diploma.

R277-705-5.  Students with Disabilities.
A.  Students with disabilities served by special education

programs shall satisfy high school completion or graduation
criteria, consistent with state and federal law and the student’s
IEP.

B.  A student may be awarded a certificate of completion
or a diploma, consistent with state and federal law and the
student’s IEP or Section 504 Plan.

R277-705-6.  Utah Basic Skills Competency Testing
Requirements and Procedures.

A.  All Utah public school students shall participate in Utah
Basic Skills Competency testing, unless alternate assessment is
designated in accordance with federal law or regulations or state
law.

B.  Timeline:
(1) Beginning with students in the graduating class of

2005, UBSCT requirements shall apply.
(2) No student may take any subtest of the UBSCT before

the tenth grade year.
(3) Beginning in the 2003-2004 school year, UBSCT shall

be given twice annually.

(4) Tenth graders should first take the test in the second
half of their tenth grade year.

(5) Exceptions may be made with documentation of
compelling circumstances.

C.  UBSCT components, scoring and consequences:
(1) UBSCT consists of subtests in reading, writing and

mathematics.
(2) Students who reach the established cut score for any

subtest in any administration of the assessment have passed that
subtest.

(3) Students shall pass all subtests to qualify for a basic
high school diploma.

(4) Students who do not reach the established cut score for
any subtest shall have multiple additional opportunities to retake
the subtest.

(5) Students who have not passed all subtests of the
UBSCT by the end of their senior year may receive a certificate
of completion or alternative completion diploma.

(6) The certificate of completion/alternative completion
diploma may be converted to a basic high school diploma
whenever the student completes all current state and district
basic diploma requirements.

(7) Beginning in June 2005, an adult student enrolled in a
Utah school district adult education program may receive an
adult high school diploma by completing all state and district
diploma requirements and passing all subtests of the UBSCT or
may receive an adult alternative completion diploma consistent
with district and state requirements.

(8) Specific testing dates shall be calendared and published
at least two years in advance by the Board.

D.  Reciprocity and new seniors:
(1) Students who transfer from out of state to a Utah high

school after the tenth grade year may be granted reciprocity for
high school graduation exams taken and passed in other states
or countries based on criteria set by the Board and applied by
the local board.

(2) Students for whom reciprocity is not granted and
students from other states or countries that do not have high
school graduation exams shall be required to pass the UBSCT
before receiving a basic high school diploma if they enter the
system before the final administration of the test in the student’s
senior year.

(3) The Board shall also establish criteria for granting a
diploma to students who enter a Utah high school after the final
administration of the test in their senior year.

(4) Students may appeal to the local board for exceptions.
E.  Testing eligibility:
(1) Building principals shall certify that all students taking

the test in any administration are qualified to be there.
(2) Students are qualified if they:
(a) are enrolled in tenth grade, eleventh, or twelfth grade

(or equivalent designation in adult education) in a Utah public
school program; or

(b) are enrolled in a Utah private/parochial school (with
documentation) and are least 15 years old or enrolled at the
appropriate grade level; or

(c) are home schooled (with documentation) and are at
least 15 years old; and

(3) Students eligible for accommodations, assistive
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devices, or other special conditions during testing shall submit
appropriate documentation at the test site.

F.  Testing procedures:
(1) Three subtests make up the UBSCT: reading, writing,

and mathematics.  Each subtest shall be given on a separate day.
(2) The same subtest shall be given to all students on the

same day, as established by the Board.
(3) All sections of a subtest shall be completed in a single

day.
(4) Subtests are not timed.  Students should be given the

time necessary within the designated test day to attempt to
answer every question on each section of the subtest.

(5) Make-up testing shall not be offered.  Students who
miss the opportunity to take a subtest on the day it is offered
may arrange to take that subtest the next time it is given.

(6) Arrangements for extraordinary circumstances or
exceptions shall be reviewed and decided by the UBSCT
Advisory Committee on a case-by-case basis consistent with the
purposes of this rule and enabling legislation.

R277-705-7.  Security and Accountability.
A. Building principals shall be responsible to secure and

return completed tests consistent with Utah State Office of
Education timelines.

B. School district testing directors shall account for all
materials used, unused and returned.

C. Results shall be returned to students and
parents/guardians no later than eight weeks following the
administration of the test.

D.  Appeals for failure to pass the UBSCT due to
extraordinary circumstances:

(1) If a student or parent believes that a testing irregularity
or inaccuracy in scoring prevented a student from passing the
UBSCT, the student or parent may appeal to the local board
within 60 days of receipt of the test results.

(2) The local board shall consider the appeal and render a
decision in a timely manner.

(3) The parent or student may appeal the local board’s
decision to the Board, under rules adopted by the Board.

R277-705-8.  Student Rights and Responsibilities Related to
Graduation, Transcripts and Receipt of Diplomas.

A.  School districts shall supervise the granting of credit
and awarding of diplomas, but may delegate the responsibility
to schools within the district.

B.  A school district or school may determine criteria for a
student’s participation in graduation activities and exercises,
independent of a student’s receipt of a diploma.

C.  Diplomas or certificates, credit or unofficial transcripts
may not be withheld from students for nonpayment of school
fees.

D.  School districts or schools shall establish consistent
timelines for all students for completion of graduation
requirements.

KEY:  curricula
March 5, 2002 Art X Sec 3

53A-1-402(1)(b)
53A-1-603 through 53A-1-611

53A-1-401(3)
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R277.  Education, Administration.
R277-723.  Child Care and Adult Care Food Program
Sponsors of Day Care Homes.
R277-723-1.  Definitions.

A.  "Affiliated" means that a provider has met the Utah
Human Services Licensing Criteria, or USOE alternative-
approval criteria, has signed a Sponsor’s Agreement, AND has
observed the three day waiting period beginning on the date of
the Agreement.

B.  "Board" means the Utah State Board of Education.
C.  "Child and Adult Care Food Program" or "CACFP"

means the section of the USOE that administers the initiation,
maintenance, and expansion of non-profit food service programs
for children in non-residential centers and homes which provide
child care.  The definition also includes the administration of
food service programs for non-residential adult day care.

D.  "Family Day Care Home" means an organized non-
residential child care program operating in a private home,
licensed or approved as a family or group day care home and
receiving services and reimbursements for food from a sponsor.

E.  "Licensed" means a provider that has been licensed by
the Department of Human Services to care for more than four
children in a private home.

F.  "Relative care" means a provider that has a health and
fire inspection and has satisfied the CACFP related care criteria
by providing child care for grandchildren, nieces, nephews,
aunts, uncles or siblings.

G.  "Provider" means the caregiver legally and fiscally
responsible for the operation of a family day care home.

H.  "Sponsoring Organization of Family Day Care Homes"
or "sponsor" means a public or non-profit private organization
which contracts with the USOE CACFP to provide food
reimbursements and services to providers under CACFP
regulations.

I.  "Start Up Payments" means payment made by the
CACFP:

(1)  to potential sponsors that meet specific criteria for the
express purpose of initiating CACFP operations in day care
homes; and

(2)  to participating sponsors that have never previously
received such funds, sponsor fewer than 50 homes, and wish to
attempt to increase operations.

J.  "Unaffiliated" means a provider or persons of the
immediate family who is not currently "Affiliated" or who has
not been "Affiliated" in the prior 12 months.

K.  "USOE" means the Utah State Office of Education.
L.  "Monitor" means an employee of the sponsor

organization who is responsible for supervising the files and
homes of day care providers, may also work as a provider while
supervising other providers.

R277-723-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, by Section 53A-1-402(3) which
authorizes the Board to administer and distribute funds made
available through programs of the federal government and by
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish standards for
sponsor directors and changes in directors, to provide start-up
funds to new or expanding sponsors, and to provide general
audit requirements for family day care sponsors.

R277-723-3.  Sponsor Director Requirements.
A.  Minimum educational/experience qualifications for a

sponsor director shall include:
(1)  a BS degree in business management or accounting; or
(2)  five years of full time paid employment in a business

or position requiring business management, accounting and
personnel management skills; or

(3)  a combination of (1) and (2) above acceptable to
CACFP; or

(4)  demonstrated experience, documented by at least three
references, in managing funds and activities of an organization.

(5)  In addition, a director shall have prior experience in
employee supervision; and

(6)  shall demonstrate willingness to work with and train
both personnel and day care providers of all nationalities, races,
and ethnic groups.

B.  The sponsor director shall be a full-time position unless
a director employed half-time demonstrates that:

(1)  there is an assistant director who supervises and
verifies monitor reviews and provider files; and

(2)  a director or an assistant director works in the sponsor
organization’s office for a combined time of at least eight hours
per day.

C.  Restructuring of directorships
(1)  A one-half time director may change to full-time status

and receive a full-time salary when:
(a)  the sponsor organization supervises a minimum of 150

homes; or
(b)  the sponsor organization has been operating for at least

18 months.
(2)  If a sponsor organization chooses, the director may

remain as a one-half time director if:
(a)  there is a full time assistant director or co-director; or
(b)  there are two half time co-directors; or
(c)  the organization has fewer than 150 homes.
(3)  An assistant director or a co-director of a sponsor may

not become a sponsor director without submitting an amended
sponsor annual Agreement.  CACFP may require more
information regarding the qualifications of the prospective
director or an oral presentation by the applicant prior to
approving the change.

(4)  If a sponsor organization desires to change directors,
the new director shall independently qualify as a director and
CACFP shall designate the procedure for approving the
proposed change.

D.  Conflicts of interest
(1)  A sponsor applicant, or any member of his immediate

family, shall not be affiliated as director, co-director, member of
a Board of Trustees, staff or provider, with any other sponsor for
3 months prior to applying as a CACFP sponsor.

(2)  Upon the effective date of this rule, a sponsor
applicant, or any member of his immediate family, shall not
have been an employee of the USOE CACFP for 12 months
prior to applying as a CACFP sponsor.
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R277-723-4.  Presentation(s) Required by Sponsor
Applicant.

A.  A sponsor applicant shall submit a completed and
approved CACFP-FDCH application and Agreement.

B.  A sponsor applicant shall make written and, if
requested, oral presentation of information to CACFP staff and
others invited by CACFP staff including the following:

(1)  proposed administrative staff patterns including job
descriptions and role descriptions of contracted employees
including accountants and lawyers;

(2)  proposed procedures for managing funds including:
(a)  detailed accounting procedures;
(b)  examples of how ledgers, receipts, books, bank

accounts shall be set up and managed;
(c)  demonstrated understanding of CACFP terminology,

procedures, and standards;
(d)  demonstrated understanding of CACFP claims

processing procedures including staff payment and late and
amended claims processing procedures;

(e)  competency in child care and child nutrition
management responsibilities, including but not limited to menu
planning, file management, licensing and license-renewal
procedures, appropriate provider monitoring procedures,
provider review procedures and corrective action and provider
sanctions for unsatisfactory provider performance;

(3)  a copy of the corporation bylaws;
(4)  written policies which describe recruitment and

enrollment procedures to enroll new providers; and
(5)  any other portion of the application packet supplied by

CACFP.

R277-723-5.  CACFP Notice Requirements.
CACFP staff shall meet immediately following approval

with approved new sponsors to review regulations and time-
lines for beginning sponsors.

R277-723-6.  Start-Up Funding.
A.  A prospective sponsor shall provide a complete CACFP

application and Agreement including a list of 50 unaffiliated
providers in the geographic area where the sponsor is applying
to operate prior to receiving start-up funds.

B.  A prospective sponsor who meets the application
criteria may apply to enter into an agreement with the USOE to
acquire start-up payments to meet the administrative costs of
enrolling day care home providers.

C.  Repayment to the USOE may be required for
expenditure of all or any part of the start-up funds which are not
supported by documentation to initiate or expand operations in
day care homes, as specified in the Start-up Payments
Agreement with the USOE.

D.  A sponsor may receive start-up funds only one time
from the CACFP.

R277-723-7.  Audits for Family Day Care Sponsoring
Organizations.

A.  The USOE, consistent with federal regulations, shall
require audits from family day care sponsoring organizations
annually, as opposed to biannually.

B.  Audits from family day care sponsoring organizations

shall be provided to the USOE no later than March 31 of each
year for the preceding federal fiscal year, beginning with the
2001 federal fiscal year.

KEY:  nutrition
November 16, 1999 Art X Sec 3
Notice of Continuation April 15, 2002 53A-1-402(3)

53A-1-401(3)
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R277.  Education, Administration.
R277-911.  Secondary Applied Technology Education.
R277-911-1.  Definitions.

A.  "ADM" means average daily membership.
B.  "Applied technology education" means organized

educational programs which directly or indirectly prepare
individuals for employment, or for additional preparation
leading to employment, in occupations where entry requirements
generally do not require a baccalaureate or advanced degree.
These programs provide all students an undisrupted education
system, driven by a student education occupation plan (SEOP),
through competency-based instruction, culminating in essential
life skills, certified occupational skills, and meaningful
employment.  Occupational categories include agriculture;
business; family and consumer sciences; health science and
technology; information technology; marketing; trade and
technical education; and technology education.

C.  "Approved program" means a program approved by the
Board that meets or exceeds the state program standards or
outcomes for applied technology education programs.

D.  "Board" means the Utah State Board of Education.
E.  "Bureau of Apprenticeship and Training" means a

branch office for apprenticeship administered by the United
States Department of Labor and located in Salt Lake City.

F.  "CIP code" means the Classification of Instructional
Programs, a federal curriculum listing.

G.  "Comprehensive counseling and guidance program"
means the organization of resources to meet the priority needs
of students through four delivery system components as outlined
in R277-462.

H.  "Course" means an individual applied technology
education class structured by state-approved standards and CIP
code.  An approved course may require one or two periods for
up to one year.  Courses may be completed by demonstrated
competencies or by course completion.

I.  "Entry-level" means a set of tasks identified and
validated by workers and employers in an occupation as those
of a beginner in the field. Entry-level skills are a limited subset
of the total set of tasks performed by an experienced worker in
the occupation.  Competent performance of entry-level tasks
enhances employability and initial productivity.

J.  "Extended year program" means applied technology
education programs no longer than 12 weeks in duration, offered
during the summer recess, and supported by extended-year or
other applied technology education funds.

K.  "Program" means a combination of applied technology
education courses that provides the competencies for specific
job placement or continued related training and is outlined in
the SEOP using all available and appropriate high school
courses.

L.  "Program completion" means the student completion of
a sequence of approved courses, work-based learning
experiences, and/or other prescribed learning experiences as
determined by the student education occupation plan (SEOP).

M.  "Regional Consortium" means the school districts,
applied technology colleges, colleges and universities within the
regions that approve applied technology education programs.

N.  "Registered Apprenticeship" means a training program
that includes on-the-job training in a specific occupation

combined with related classroom training and has approval of
the Bureau of Apprenticeship and Training.

O.  "Related training" means a course or program directly
related to an occupation that is compatible with apprenticeship
training and is taught in a classroom and approved by the
Bureau of Apprenticeship and Training.

P.  "Scope and Sequence" means the organization of all
applied technology education courses and related academic
courses into programs within the high school curriculum that
lead to specific skill certification, job placement, continued
education or training.

Q.  "SEOP" means student education occupation plan.
R.  "Skill Certification" means a verification of competent

task performance.  Verification of the skills standard is provided
by an approved state or national program certification process.

S.  "Tech Prep" means a planned applied technology
education/academic continuum of courses within an applied
technology education field beginning in the 9th grade and
continuing with post secondary training which culminates in an
associate degree, apprenticeship, certificate of completion, or
baccalaureate degree.

T.  "USOE" means the Utah State Office of Education.
U.  "WPU" means weighted pupil unit.  The basic unit used

to calculate the amount of state funds for which a school district
is eligible.

V.  "Work-based Learning" means a program in which a
student is trained by employment or other activity at a work site,
either at place of business, a home, or a farm, supplemented by
needed classroom instruction or teacher assistance.

R277-911-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education system in the Board, by Section 53A-15-202
which allows the Board to establish minimum standards for
applied technology education programs in the public education
system, and Sections 53A-17a-113 and 114 which direct the
Board to distribute specific amounts and percentages for
specific applied technology education programs and facilitate
administration of various programs.

B.  This rule establishes standards and procedures for
school districts seeking to qualify for funds administered by the
Board for applied technology education programs in the public
education system.

R277-911-3.  Applied Technology Education Program
Approval.

A.  Program Planning:  applied technology education
programs are based on verified training needs of the area and
provide students with the competencies necessary to progress in
occupations for which an occupational potential exists.
Programs are supported by a data base, including:

(1)  local, regional, state, and federal manpower
projections;

(2)  student occupational/interest surveys;
(3)  regional job profile;
(4)  advisory committee input; and
(5)  follow-up evaluation and reports.
B.  Program Administration: School district applied
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technology education directors shall meet the requirements
specified in Subsections 9(A), (B) and (C).

C.  Learning Resources:  Within available resources,
instructional materials, including textbooks, reference materials,
and media, shall reflect current technology, processes, and
information for the applied technology education programs
being taught.

D.  Student Services:
(1)  Applied technology education guidance, counseling,

and Board approved testing shall be provided for students
enrolled in applied technology education programs.

(2)  A written plan for placement services shall be
developed with the assistance of local advisory committees,
business and industry and the Department of Workforce
Services.

(3)  An SEOP shall be developed for all students.  The plan
shall include:

(a)  a student’s education occupation plans (grades 7-12)
including job placement when appropriate;

(b)  all Board graduation requirements;
(c)  evidence of parent, student, and school representative

involvement annually;
(d)  attainment of approved workplace skill competencies;
(e)  identification of an applied technology education post-

secondary goal and an approved sequence of academic and
applied technology education courses.

E.  Instruction:  Curricula and instruction shall be directly
related to business and industry validated competencies.
Successful completion of competencies shall be verified by a
valid skill certification process.  Instruction in proper and safe
use of any equipment required for skill certification shall be
provided within the approved program.

F.  Equipment and Facilities:  Equipment and facilities,
consistent with the validated competencies identified in the
instruction standard, shall be provided and maintained in a
manner that meets safety requirements and applicable state and
federal laws.

G.  Instructional Staff:  Counselors and instructional staff
shall hold valid Utah teaching licenses with endorsements
appropriate for the programs they teach.  These may be obtained
through an institutional recommendation or through
occupational and educational experience verified by the USOE
licensure process as outlined in R277-502. Applied technology
education program instructors shall keep technical and
professional skills current through business/industry
involvements in order to ensure that students are provided
accurate state-of-the-art information.

H.  Equal Educational Opportunity: Applied technology
education programs are conducted in agreement with the Board
policies and state and federal laws and regulations on access that
prohibit discrimination on the basis of race, creed, color,
national origin, religion, age, sex, and disability.

I.(1)  Applied technology education advisory council:  An
active advisory council shall be established to review all applied
technology education programs annually.  The council may
serve several school districts or a region.  The council reviews
the program offerings, quality of programs, and equipment
needs.

(2)  Program advisory committee:  Each state funded

approved occupational applied technology education program
shall be supported at the school district/regional level by a
program advisory committee made up of individuals who are
working in the occupational area.  Basic exploratory programs
are to have an advisory committee.

J.  Applied technology education student leadership
organizations: School districts are encouraged to make this
training available through nationally-chartered applied
technology education student leadership organizations in each
program area.

K.  Program and instruction evaluation:  Each school
district, with oversight by local program advisory committee
members, shall make an annual evaluation of its applied
technology education programs.

R277-911-4.  Disbursement and Expenditure of Applied
Technology Education Funds--General Standards.

A.  To be eligible for state applied technology education
program funds, a school district shall first expend for applied
technology education programs an amount equivalent to the
regular WPU for students in approved applied technology
education programs, grades seven through twelve, based on
prior year ADM, times the current year WPU value, less an
amount for indirect costs as computed by the State School
Finance Unit.

B.  State applied technology education program funds may
thereafter be expended only for approved applied technology
education programs.

R277-911-5.  Disbursement of Funds--Added Cost Funds.
A.  Weighted pupil units are allocated for the added

instructional costs of approved applied technology education
programs operated or contracted by school districts.  Programs
and courses provided through applied technology colleges, and
higher education institutions do not qualify for added cost funds
except for specific contractual arrangements approved by the
Board.

B.  All approved applied technology education programs
shall receive funds determined by prior year hours of
membership for approved programs.

C.  Allocations are computed using grades nine through
twelve ADM in approved programs for the previous year with
a growth factor applied to school districts experiencing growth
of one percent or greater in grades nine through twelve except
as provided by R277-462 and R277-916.

D.  Added cost funds shall be used to cover the added
applied technology education program instructional costs of
school district programs.

R277-911-6.  Disbursement of Funds--Equipment Set Aside
Funds.

A.  Equipment set aside funds are used to pay for applied
technology education program equipment needs.

B.  Each school district is eligible for a minimum amount
of equipment set aside funds.

C.  Applicants for funds may submit proposals as
individual school districts or as regional groups.  All proposals
shall show evidence of coordination within a service delivery
area.  A regional group shall include recommended priorities for
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funding in its proposal.

R277-911-7.  Disbursement of Funds--Skill Certification.
A.  School districts that demonstrate approved student skill

certification may receive additional compensation.
B.  To be eligible for skill certification compensation, a

school district shall show its student completer has demonstrated
mastery of standards, as established by the Board.  An
authorized test administrator shall verify student mastery of the
skill standards.

C.  Skill certification compensation is available only if an
approved skill certification assessment is developed for the
program.

R277-911-8.  Disbursement of Funds--Applied Technology
Education Leadership Organization Funds.

A.  Participating school districts sponsoring applied
technology education leadership organizations are eligible for a
portion of the funds set aside for this purpose.

B.  Qualifying applied technology education leadership
organizations shall be nationally chartered and include:
SkillsUSA/VICA (Vocational Industrial Clubs of America),
DECA (Distributive Education Clubs of America), FFA (Future
Farmers of America), HOSA (Health Occupations Students of
America), FBLA (Future Business Leaders of America), FCCLA
(Family, Career and Community Leaders of America), and
ITEA/TSA (International Technology Education
Association/Technology Students Association).

C.  Up to one percent of the state applied technology
education appropriation for school districts shall be allocated to
eligible school districts based on documented prior year student
membership in approved applied technology education
leadership organizations.

D.  A portion of funds allocated to school districts for
applied technology education leadership organizations shall be
used to pay the school district’s portion of statewide
administrative and national competition costs.  The remaining
amount shall be available for school district applied technology
education leadership organization expenses.

R277-911-9.  Disbursement of Funds--School District WPUs.
A.  Twenty (20) WPUs are allocated to each school district

for costs associated with the administration of applied
technology education.  To encourage multidistrict applied
technology education administrative services, 25 WPUs may be
allocated to each school district that consolidates applied
technology education administrative services with one or more
other school district.

B.  To qualify for 20 or 25 WPUs per school district, the
school district applied technology education director shall:

(1)  hold or be in the process of completing requirements
for a current Utah Administrative/Supervisory License specified
in R277-505; and

(2)(a)  have an endorsement in at least one applied
technology area listed in R277-518, Vocational-Technical
Certificates, and have four years of experience as a full-time
applied technology educator; or

(b)  complete a prescribed in-service program provided by
the USOE within a period of two years following local board

appointment as a school district applied technology education
director.

B.  To qualify for 25 WPUs for consolidated, multi-district
administration, the participating school districts shall employ a
full-time multi-district applied technology education director.

C.  In addition to WPUs appropriated to school districts
qualifying according to the above criteria, each approved high
school may qualify for funding according to the following
criteria:

(1)  Ten (10) WPUs are allocated to each high school that:
(a)  conducts approved programs in a minimum of two

applied technology education areas e.g. agriculture; business;
family and consumer sciences; health science and technology;
information technology; marketing; trade and technical
education; and technology education.

(b)  conducts a minimum of six different state-approved
CIP coded courses.  Consolidated courses in small schools may
count as more than one course as approved by the appropriate
state applied technology education specialist(s);

(2)  Fifteen (15) WPUs are allocated to each high school
that:

(a)  conducts approved programs in a minimum of three
applied technology education areas;

(b)  conducts a minimum of nine different state-approved
CIP coded courses. Consolidated courses in small schools may
count as more than one course as approved by the appropriate
state applied technology education specialist(s);

(c)  has at least one approved applied technology education
student leadership organization;

(3)  Twenty (20) WPUs are allocated to each high school
that:

(a)  conducts approved programs in a minimum of four
applied technology education areas,

(b)  conducts a minimum of twelve different state-approved
CIP coded courses.  Consolidated courses in small schools may
count more than one course as approved by the appropriate state
applied technology education specialist(s),

(c)  has at least two approved applied technology education
student leadership organizations;

(4)  Twenty-five (25) WPUs are allocated to each high
school that:

(a)  conducts approved programs in a minimum of five
applied technology education areas,

(b)  conducts a minimum of fifteen different state-approved
CIP coded courses.  Consolidated courses in small schools may
count more than one course as approved by the appropriate state
applied technology education specialist(s),

(c)  has at least three approved applied technology
education student leadership organizations.

D.  Also, a maximum of one approved alternative high
school, as outlined in R277-730, per school district may qualify.
School districts sharing an alternative school share receive a
prorated share.

E.  Programs and courses provided through school district
technical centers shall not receive funding under this section.

R277-911-10.  Disbursement of Funds--School District
Technical Centers.

A.  A maximum of forty WPUs may be computed for each



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 104

school district operating an approved school district center.  To
qualify under the approved school district technical center
provision, the school district shall:

(1)  provide at least one facility other than an existing high
school as a designated school district technical center;

(2)  employ a full-time applied technology education
administrator for the center;

(3)  enroll a minimum of 400 students in the school district
technical center;

(4)  prevent unwarranted duplication by the school district
technical center of courses offered in existing high schools,
applied technology colleges and higher education institutions;

(5)  centralize high-cost programs in the school district
technical center;

(6)  conduct approved programs in a minimum of five
applied technology education areas;

(7)  conduct a minimum of fifteen different state-approved
CIP coded courses.

R277-911-11.  Disbursement of Funds--Summer Applied
Technology Education Agriculture Programs.

A.  To receive state summer applied technology education
agriculture program funds, a school district shall submit to the
USOE, an application for approval of the school district’s
program.  Applications shall be received prior to the annual due
date specified each year.  Notification of approval of the school
district’s program shall be made within ten calendar days of
receiving the application.

B.  A teacher of a summer applied technology education
agriculture program shall:

(1)  hold a valid Utah teaching license, with an
endorsement in agriculture, as outlined in R277-911-3G;

(2)  develop a calendar of activities which shall be
approved by school district administration and reviewed by the
state specialist for applied technology education agricultural
education;

(3)  work a minimum of eight hours a day in the summer
applied technology education agriculture program.  Exceptions
shall be reflected in the calendar of activities and be approved
by the school district administration;

(4)  not engage in other employment, including self-
employment, which conflicts with the teacher’s performance in
the summer applied technology education agriculture program;

(5)  develop and file a weekly schedule and a monthly
report outlining accomplishments related to the calendar of
activities with the school principal, school district applied
technology education director, and the state specialist for
agricultural education; and

(6)  visit the participating students a minimum of two times
during the summer program with a minimum average of four on-
site visits to students.

C.  College interns may be approved to conduct summer
applied technology education agriculture programs upon
approval by the state specialist for applied technology education
agricultural education.

D.  Students enrolled in the summer applied technology
education agriculture program shall:

(1)  have on file in the teacher’s and school district office
a student education occupation plan (SEOP) goal related to

agriculture;
(2)  in conjunction with the student’s parent or employer

and the teacher, develop an individual plan of activities,
including a supervised occupational experience program;

(3)  have completed the eighth grade; and
(4)  have not have graduated from high school.
E.  The USOE applied technology education agricultural

education specialist collects data from the program and staff of
each school district to ensure compliance with approved
standards.  A final program report, on forms provided by the
USOE, shall be submitted to the USOE Division of School
Finance on the annual due date specified.

F.  Summer applied technology education agricultural
funding is allocated to each school district conducting an
approved program for a minimum of 35 students lasting nine
weeks.  A school district may receive funding for no more than
nine weeks or 35 students.

G.  School districts operating programs with fewer than 35
students per teacher or for fewer than nine weeks shall receive
a prorated share of the summer applied technology education
agricultural allocation.

R277-911-12.  Disbursement of Funds - Comprehensive
Guidance; Technology, Life, and Careers, and Work-Based
Learning Programs.

A.  The board shall distribute funds to school districts
consistent with Section 53A-17a-113(2)(3)(4) and (6).

B.  School districts shall spend funds distributed for
comprehensive guidance consistent with Section 53A-1a-
106(2)(b) and R277-462 which explain the purpose and criteria
for student education plans (SEP) and student education
occupation plans (SEOP).

C.  School districts may spend funds allocated under this
section to fund work-based learning programs consistent with
Section 53A-17a-113(1)(c), other criteria of the Section, R277-
915 and R277-916.

D.  School districts may spend funds allocated under this
section to fund technology, life, and careers programs consistent
with Section 53A-17a-113 and R277-916.

KEY:  technical education, applied technology education
April 23, 2002 Art X Sec 3
Notice of Continuation September 12, 1997 53A-15-202

53A-17a-113 through 115
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R277.  Education, Administration.
R277-916.  Technology, Life, and Careers, and Work-Based
Learning Programs.
R277-916-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "TLC" means Technology, Life, and Careers which is

a middle/junior high school curriculum comprised of activities
encouraging students to explore careers in Agriculture,
Business, Family and Consumer Sciences, Health Science and
Health Technology, Information Technology, Marketing,
Economics, and Technology Education.  Career development
activities are integrated throughout the TLC curriculum.  The
TLC course is coordinated with the Comprehensive Guidance
program.

C.  "New TLC" means an advanced curriculum from the
TLC program with additional practical activities.  These
standards apply to funding support, inservice training,
curriculum development and refinement associated with the new
TLC curriculum.

D.  "Cone" means a group of schools whose students feed
a high school and schools and agencies which interact with the
high school.

E.  "Work-Based Learning" (WBL) means activities that
involve actual work experience or connect classroom learning
to work.

G.  "Geographical Region" means one of the nine
educational planning units: Bear River, Ogden/Weber,
Davis/Morgan, Wasatch Front South, Mountainland, Uintah
Basin, Central, Southeast, and Southwest.

H.  "USOE" means the Utah State Office of Education.
I.  "Weighted Pupil Unit (WPU)" means the unit of

measure that is computed in accordance with the Minimum
School Program Act for the purpose of determining the costs of
a program on a uniform basis for each school district.

R277-916-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education system in the Board, by Section 53A-15-202
which allows the Board to establish minimum standards for
applied technology education programs in the public education
system, and Section 53A-17a-113 which directs the Board to
distribute specific amounts of funds to school districts.

B.  This rule establishes standards and procedures for
school districts seeking to qualify for Technology, Life, and
Careers, and WBL Programs funds administered by the Board.

R277-916-3.  Disbursement of Funds - Technology, Life, and
Careers II Funds.

A.  TLC funds shall be utilized to update the TLC
curriculum, purchase and maintain needed equipment and
supplies, field test new TLC program modifications, and provide
ongoing inservice training for teachers, counselors, and
administrators.

B. Schools shall meet all TLC requirements in order to
receive funding.

C.  TLC funds shall be allocated to school districts for
approved schools using a base of $4,000 per school.

D.  Funds remaining after funds are distributed for Section

R277-916-3C, above, shall be distributed based on enrollment
in grade 7 of the approved schools based on the October 1
enrollment report for the previous year.

E. School districts shall annually complete a funding
application with assurances of each school meeting TLC
standards.

F.  Personnel from each of the selected schools shall
participate in USOE training.

G. Schools shall receive continued USOE support and
funding based on meeting established standards.

R277-916-4.  Technology, Life, and Careers - Standards.
A.  The Technology, Life, and Careers funds may be used

to:
(1)  update the TLC curriculum;
(2)  purchase and maintain equipment and supplies,

including consumables;
(3) field test and implement new TLC program

modifications; and
(4)  provide regular inservice training for teachers,

counselors, and administrators.
B.  School districts may qualify for Technology, Life, and

Careers funds based on the following:
(1)  TLC program funds shall not be used to pay personnel

costs;
(2)  TLC schools shall teach 180 days of TLC core

curriculum which includes the components and objectives of
Agriculture, Business, Family and Consumer Sciences,
Information Technology, Health Science and Health
Technology, Marketing, Economics, Technology Education, and
Career Guidance and Development;

(3)  All TLC teachers and counselors at the schools shall
have appropriate licenses and endorsements;

(4)  All TLC team members shall agree to assist in the
development and implementation of new TLC activities and
materials;

(5) Schools shall utilize the services of the WBL
coordinator, where available, to integrate grade level
appropriate work-based learning activities into TLC;

(6) Schools shall integrate grade level appropriate career
development content into the TLC activities and use the services
of the counselor in the program;

(7)  The school district/school shall utilize the full
allocation of funds as provided under R277-916-4.  The school
district/school shall support inservice training activities
necessary to the Core TLC content as adopted by the Board; and

(8)  All TLC-related personnel in the school shall
participate fully in evaluating the current program,
recommending changes or modifications, field testing and
implementing new activities, materials, and resources.

R277-916-5.  Work-Based Learning - Disbursement of
Funds.

A.  All public elementary, secondary, and
postsecondary/adult schools shall be aligned by cone and
grouped within the school district.

B.  The proportion of total WBL funding allocated for each
participating school district shall remain the same as the
previous year unless the school district discontinues the
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program or school district proportions are adjusted by the
Board.

C.  State appropriated WBL funds require an equal match
of funds provided by participating school districts.

R277-916-6.  Work-Based Learning - Standards.
A.  WBL shall be integrated into all levels of the

educational delivery system and shall be coordinated within the
cones of the school district and among regions.

B.  To be eligible for WBL funds, school districts/schools
shall, upon request:

(1)  have the program approved by the local board.
(2)  employ licensed WBL coordination personnel with

salaries/benefits matched by the local recipient of funds.
(3)  document that a WBL committee representing all

schools within the cone has been created, is functioning
effectively and regularly addresses WBL issues.

(4)  complete a cone-wide student/parent/teacher WBL
needs assessment.

(5)  develop work-based preparation, participation, and
evaluation activities for students and teachers involved in all
WBL cone activities.

(6)  maintain evidence that WBL components have been
integrated and coordinated with elementary career awareness,
secondary career exploration, integrated core curriculum
activities, Technology, Life, and Careers, comprehensive
guidance and skills certification.

(7)  maintain evidence of WBL activities developed in
coordination with IEP/SEP/SEOP/504 requirements in each
cone.

(8)  require the inclusion of all student groups within the
cone in career development and preparation.

(9)  demonstrate WBL coordination with employers and
with other school/community development activities.

(10)  verify sufficient budget for a WBL coordinator,
facilities, materials, equipment, and support staff is available.

(11)  participate in initial state-sponsored WBL
Coordination Training and in periodic ongoing coordination and
inservice activities.

(12)  require that the WBL team utilize a statewide
database system to be developed by the USOE.

KEY:  public schools, work-based learning programs*
April 23, 2002 Art X Sec 3

53A-15-202
53A-17a-113
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R305.  Environmental Quality, Administration.
R305-1.  Records Access and Management.
R305-1-1.  Purpose.

The purpose of this rule is to provide procedures for access
to government records of the Department of Environmental
Quality.

R305-1-2.  Authority.
The authority for this rule is found in Sections 63-2-204,

and 63-2-904 of the Government Records Access and
Management Act (GRAMA), effective July 1, 1992.

R305-1-3.  Allocation of Responsibilities within Entity.
(a)  Each of the Divisions of the Department of

Environmental Quality shall be responsible, regarding records
of that Division, for responding to records requests under Part
2 of GRAMA and for responding to appeals under Section 63-2-
401 of GRAMA.  The appropriate Division Director is the head
of the governmental entity for purposes of 63-2-401.

(b)  The Office of Support Services shall be responsible,
regarding records of the Executive Director, for responding to
records requests under Part 2 of GRAMA and for responding to
appeals under Section 63-2-401 of GRAMA.  The Executive
Director is the head of the governmental entity for purposes of
63-2-401.

R305-1-4.  Requests for Access.
Requests for access to records of the following units of the

Department of Environmental Quality should be in writing and
must include the requester’s name, mailing address, daytime
telephone number if available, and a reasonably specific
description of the records requested.  Records access forms may
be obtained from any Department or Division records officer.
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R305-1-5.  Record Sharing.
The entire Department of Environmental Quality shall be

considered a governmental entity for purposes of the record
sharing provisions of GRAMA, Section 63-2-201 (5) (a) and
Section 63-2-206.  The provisions of Section 63-2-206 therefore
need not be met if records are shared between Divisions or
between a Division and the Office of Administration.

R305-1-6.  Fees.
Fees may be charged for copies of records provided.  Fees

for photocopying will be charged as authorized by Section 63-2-
203.  A fee schedule may be obtained from the Department of
Environmental Quality by contacting records officers or Office
of Support Services, Department of Environmental Quality, 168
North 1950 West, P.O. Box 144810, Salt Lake City, UT 84114-
4810.  The Department of Environmental Quality may require
payment of past fees and future estimated fees before beginning
to process a request if fees are expected to exceed $50.00, or if
the requester has not paid fees from previous requests.

R305-1-7.  Waiver of Fees.
Fees for duplication and compilation of a record may be

waived under certain circumstances described in Section 63-2-
203 (3).  Requests for this waiver of fees may be made to those
persons specified in R305-1-3.

R305-1-8.  Requests for Access for Research Purposes.
Access to private or controlled records for research

purposes is allowed by Section 63-2-202 (8).  Requests for
access to such records for research purposes may be made to
those persons specified in R305-1-3.

R305-1-9.  Requests to Amend a Record.
An individual may contest the accuracy of completeness of

a document pertaining to him-her pursuant to Section 63-2-603.
Such requests should be made to those persons specified in
R305-1-3.

R305-1-10.  Appeals of Requests to Amend a Record.
Appeals of requests to amend a record shall be handled as

informal proceedings under the Utah Administrative Procedures
Act.

R305-1-11.  Time Periods Under GRAMA.
The provisions of Rule 6 of the Utah Rules of Civil

Procedure shall apply to calculate time periods specified in
GRAMA.
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R305-1-12.  Disclosure of Business Confidentiality Claims.
Records that are subject to a claim of confidentiality as

provided in Section 63-2-308 shall not be disclosed unless:
(a)  The records are determined to be public and there is no

further avenue for appeal; or
(b)  The records are determined to be public and the period

in which to bring an appeal or seek intervention has expired.

KEY:  government documents, public records, GRAMA*
1993 63-2-204
Notice of Continuation May 1, 2002
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R307.  Environmental Quality, Air Quality.
R307-101.  General Requirements.
R307-101-1.  Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sources in
the state.  These rules apply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Quality Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2.  Definitions.
Except where specified in individual rules, definitions in

R307-101-2 are applicable to all rules adopted by the Air
Quality Board.

"Actual Area of Nonattainment" means an area which is
shown by monitored data or modeling actually to exceed the
National Ambient Air Quality Standards (Boundaries are
established in the Utah State Implementation Plan).

"Actual Emissions" means the actual rate of emissions of
a pollutant from an emissions unit determined as follows:

(1)  In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations.  The Executive Secretary shall allow
the use of a different time period upon a determination that it is
more representative of normal source operation.  Actual
emissions shall be calculated using the unit’s actual operating
hours, production rates, and types of materials processed, stored,
or combusted during the selected time period.

(2)  The Executive Secretary may presume that source-
specific allowable emissions for the unit are equivalent to the
actual emissions of the unit.

(3)  For any emission unit, other than an electric utility
steam generating unit specified in (4), which has not begun
normal operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(4)  For an electric utility steam generating unit (other than
a new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or operational
change shall equal the representative actual annual emissions of
the unit, provided the source owner or operator maintains and
submits to the executive secretary, on an annual basis for a
period of 5 years from the date the unit resumes regular
operation, information demonstrating that the physical or
operational change did not result in an emissions increase.  A
longer period, not to exceed 10 years, may be required by the
executive secretary if the executive secretary determines such a
period to be more representative of normal source post-change
operations.

"Acute Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - ceiling (TLV-C) has been adopted by the American

Conference of Governmental Industrial Hygienists in its
"Threshold Limit Values for Chemical Substances and Physical
Agents and Biological Exposure Indices, pages 15 - 72 (2000)."

"Air Contaminant" means any particulate matter or any gas,
vapor, suspended solid or any combination of them, excluding
steam and water vapors (Section 19-2-102(1)).

"Air Contaminant Source" means any and all sources of
emission of air contaminants whether privately or publicly
owned or operated (Section 19-2-102(2)).

"Air Pollution" means the presence in the ambient air of
one or more air contaminants in such quantities and duration
and under conditions and circumstances, as is or tends to be
injurious to human health or welfare, animal or plant life, or
property, or would unreasonably interfere with the enjoyment of
life or use of property as determined by the standards, rules and
regulations adopted by the Air Quality Board (Section 19-2-
104).

"Air Quality Related Values" means, as used in analyses
under R307-401-4(1), Public Notice, those special attributes of
a Class I area, assigned by a federal Land Manager, that are
adversely affected by air quality.

"Allowable Emissions" means the emission rate of a source
calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-6.

"Ambient Air" means the surrounding or outside air
(Section 19-2-102(4)).

"Appropriate Authority" means the governing body of any
city, town or county.

"Asphalt or Asphalt Cement" means the dark brown to
black cementitious material (solid, semisolid, or liquid in
consistency) of which the main constituents are bitumens which
occur naturally or as a residue of petroleum refining.

"Atmosphere" means the air that envelops or surrounds the
earth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district health department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Baseline Date":
(1)  Major source baseline date means:
(a)  In the case of particulate matter and sulfur dioxide,

January 6, 1975, and
(b)  In the case of nitrogen dioxide, February 8, 1988.
(2)  Minor source baseline date means the earliest date after

the trigger date on which the first complete application under 40
CFR 52.21 or R307-405 is submitted by a major source or
major modification subject to the requirements of 40 CFR 52.21
or R307-405.  The minor source baseline is the date after which
emissions from all new or modified sources consume or expand
increment, including emissions from major and minor sources
as well as any or all general commercial, residential, industrial,
and other growth.  The trigger date is:

(a)  In the case of particulate matter and sulfur dioxide,
August 7, 1977, and



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 111

(b)  In the case of nitrogen dioxide, February 8, 1988.
"Best Available Control Technology (BACT)" means an

emission limitation and/or other controls to include design,
equipment, work practice, operation standard or combination
thereof, based on the maximum degree or reduction of each
pollutant subject to regulation under the Clean Air Act and/or
the Utah Air Conservation Act emitted from or which results
from any emitting installation, which the Air Quality Board, on
a case-by-case basis taking into account energy, environmental
and economic impacts and other costs, determines is achievable
for such installation through application of production processes
and available methods, systems and techniques, including fuel
cleaning or treatment or innovative fuel combustion techniques
for control of each such pollutant.  In no event shall applications
of BACT result in emissions of any pollutants which will exceed
the emissions allowed by Section 111 or 112 of the Clean Air
Act.

"Board" means Air Quality Board.  See Section 19-2-
102(6)(a).

"Breakdown" means any malfunction or procedural error,
to include but not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equipment causing emissions in excess of
those allowed by approval order or Title R307.

"BTU" means British Thermal Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Calibration Drift" means the change in the instrument
meter readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent material (e.g., activated carbon, aluminum, silica gel),
an inlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of all VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant" means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienists in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, pages 15 - 72
(2000)."

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value - ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienists in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, pages 15 - 72
(2000)."

"Clean Air Act" means federal Clean Air Act as amended
in 1990.

"Clean Coal Technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in

widespread use as of November 15, 1990.
"Clean Coal Technology Demonstration Project" means a

project using funds appropriated under the heading "Department
of Energy-Clean Coal Technology," up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations
for the Environmental Protection Agency.  The Federal
contribution for a qualifying project shall be at least 20 percent
of the total cost of the demonstration project.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from a given area.  This
number is calculated by the National Weather Service from
daily measurements of temperature lapse rates and wind speeds
from ground level to 10,000 feet.  The State has been divided
into three separate air quality areas for purposes of the clearing
index system:

(1)  Area 1 includes those valleys below 6500 feet above
sea level and west of the Wasatch Mountain Range and
extending south through the Wasatch and Aquarius Plateaus to
the Arizona border.  Included are the Salt Lake, Utah, Skull and
Escalante Valleys and valleys of the Sevier River Drainage.

(2)  Area 2 includes those valleys below 6500 feet above
sea level and east of the Wasatch Mountain Range.  Included are
Cache Valley, the Uintah Basin, Castle Valley and valleys of the
Green, Colorado, and San Juan Rivers.

(3)  Area 3 includes all valleys and areas above 6500 feet
above sea level.

"Commence" as applied to construction of a major source
or major modification means that the owner or operator has all
necessary pre-construction approvals or permits and either has:

(1)  Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
a reasonable time; or

(2)  Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" means any physical change or change in the
method of operation including fabrication, erection, installation,
demolition, or modification of a source which would result in a
change in actual emissions.

"Control Apparatus" means any device which prevents or
controls the emission of any air contaminant directly or
indirectly into the outdoor atmosphere.

"Department" means Utah State Department of
Environmental Quality.  See Section 19-1-103(1).

"Electric Utility Steam Generating Unit" means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale.  Any steam supplied to a
steam distribution system for the purpose of providing steam to
a steam-electric generator that would produce electrical energy
for sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Emission" means the act of discharge into the atmosphere
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of an air contaminant or an effluent which contains or may
contain an air contaminant; or the effluent so discharged into the
atmosphere.

"Emissions Information" means, with reference to any
source operation, equipment or control apparatus:

(1)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air contaminant which has been
emitted by the source operation, equipment, or control
apparatus;

(2)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air contaminant which, under
an applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such
purposes, a description of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3)  A general description of the location and/or nature of
the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations (including, to the extent necessary for such purposes,
a description of the device, installation, or operation constituting
the source operation).

"Emission Limitation" means a requirement established by
the Board or the Administrator, EPA, which limits the quantity,
rate or concentration of emission of air pollutants on a
continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Emissions Unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant
subject to regulation under the Clean Air Act.

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR Parts 60 and 61,
requirements within the State Implementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.
"Executive Director" means the Executive Director of the

Utah Department of Environmental Quality.  See Section 19-1-
103(2).

"Executive Secretary" means the Executive Secretary of the
Board.

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution.  It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Fireplace" means all devices both masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partially open to the
room.  Fireplaces include those devices with circulating systems,
heat exchangers, or draft reducing doors with a net thermal

efficiency of no greater than twenty percent and are used for
aesthetic purposes.

"Fugitive Dust" means particulate, composed of soil and/or
industrial particulates such as ash, coal, minerals, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces.  Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions" means emissions from an installation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means all putrescible animal and vegetable
matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.

"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act.  A list of these
pollutants is available at the Division of Air Quality.

"Heavy Fuel Oil" means a petroleum product or similar
material with a boiling range higher than that of diesel fuel.

"Household Waste" means any solid or liquid material
normally generated by the family in a residence in the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.

"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Indirect Source" means a building, structure or installation
which attracts or may attract mobile source activity that results
in emission of a pollutant for which there is a national standard.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant.
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or
butane.

"Major Modification" means any physical change in or
change in the method of operation of a major source that would
result in a significant net emissions increase of any pollutant.
A net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone.  Within
Salt Lake and Davis Counties or any nonattainment area for
ozone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone.  Within areas
of nonattainment for PM10, a significant net emission increase
for any PM10 precursor is also a significant net emission
increase for PM10.  A physical change or change in the method
of operation shall not include:

(1)  routine maintenance, repair and replacement;
(2)  use of an alternative fuel or raw material by reason of

an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;
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(3)  use of an alternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4)  use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(5)  use of an alternative fuel or raw material by a source:
(a)  which the source was capable of accommodating before

January 6, 1975, unless such change would be prohibited under
any enforceable permit condition; or

(b)  which the source is otherwise approved to use;
(6)  an increase in the hours of operation or in the

production rate unless such change would be prohibited under
any enforceable permit condition;

(7)  any change in ownership at a source
(8)  the addition, replacement or use of a pollution control

project at an existing electric utility steam generating unit,
unless the executive secretary determines that such addition,
replacement, or use renders the unit less environmentally
beneficial, or except:

(a)  when the executive secretary has reason to believe that
the pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title I of the Clean Air Act, if any, and

(b)  the executive secretary determines that the increase will
cause or contribute to a violation of any national ambient air
quality standard or PSD increment, or visibility limitation.

(9)  the installation, operation, cessation, or removal of a
temporary clean coal demonstration project, provided that the
project complies with:

(a)  the Utah State Implementation Plan; and
(b)  other requirements necessary to attain and maintain the

national ambient air quality standards during the project and
after it is terminated.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1)  any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a)  any source located in a nonattainment area for carbon
monoxide which emits, or has the potential to emit, carbon
monoxide in the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 187 of the federal Clean Air Act; or

(b)  any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 of the federal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c)  any source located in a nonattainment area for PM10
which emits, or has the potential to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2)  any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3)  the fugitive emissions and fugitive dust of a stationary

source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
(e)  Iron and steel mills;
(f)  Primary aluminum or reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British Thermal Units per hour heat
input;

(v)  Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British Thermal Units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which results in a potential increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the allowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title 40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1)  any increase in actual emissions from a particular
physical change or change in method of operation at a source;
and

(2)  any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.  For purposes of
determining a "net emissions increase":

(a)  An increase or decrease in actual emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b)  An increase or decrease in actual emissions is
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creditable only if it has not been relied on in issuing a prior
approval for the source which approval is in effect when the
increase in actual emissions for the particular change occurs.

(c)  An increase or decrease in actual emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if it is required to be considered in calculating the amount
of maximum allowable increases remaining available.  With
respect to particulate matter, only PM10 emissions will be used
to evaluate this increase or decrease.

(d)  An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old
level.

(e)  A decrease in actual emissions is creditable only to the
extent that:

(i)  The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level
of actual emissions;

(ii)  It is enforceable at and after the time that actual
construction on the particular change begins; and

(iii)  It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv)  It has not been relied on in issuing any permit under
R307-401 nor has it been relied on in demonstrating attainment
or reasonable further progress.

(f)  An increase that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant.  Any replacement unit that requires shakedown
becomes operational only after a reasonable shakedown period,
not to exceed 180 days.

"New Installation" means an installation, construction of
which began after the effective date of any regulation having
application to it.

"Nonattainment Area" means for any pollutant, "an area
which is shown by monitored data or which is calculated by air
quality modeling (or other methods determined by the
Administrator, EPA to be reliable) to exceed any National
Ambient Air Quality Standard for such pollutant" (Section 171,
Clean Air Act).  Such term includes any area designated as
nonattainment under Section 107, Clean Air Act.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operates or supervises a facility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM10 Nonattainment Area" means Salt Lake County,
Utah County, or Ogden City.

"PM10 Particulate Matter" means particulate matter with
an aerodynamic diameter less than or equal to a nominal 10
micrometers as measured by an EPA reference or equivalent
method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM10.  It includes sulfur dioxide
and nitrogen oxides.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415.

"Peak Ozone Season" means June 1 through August 31,
inclusive.

"Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
subdivision of a state.  (Subsection 19-2-103(4)).

"Pollution Control Project" means any activity or project
at an existing electric utility steam generating unit for purposes
of reducing emissions from such unit.  Such activities or
projects are limited to:

(1)  The installation of conventional or innovative
pollution control technology, including but not limited to
advanced flue gas desulfurization, sorbent injection for sulfur
dioxide and nitrogen oxides controls and electrostatic
precipitators;

(2)  An activity or project to accommodate switching to a
fuel which is less polluting than the fuel used prior to the
activity or project, including, but not limited to natural gas or
coal reburning, or the cofiring of natural gas and other fuels for
the purpose of controlling emissions;

(3)  A permanent clean coal technology demonstration
project conducted under Title II, sec. 101(d) of the Further
Continuing Appropriations Act of 1985 (sec. 5903(d) of title 42
of the United States Code), or subsequent appropriations, up to
a total amount of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency; or

(4)  A permanent clean coal technology demonstration
project that constitutes a repowering project.

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design.  Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on the type
or amount of material combusted, stored, or processed shall be
treated as part of its design if the limitation or the effect it would
have on emissions is enforceable.  Secondary emissions do not
count in determining the potential to emit of a stationary source.

"Process Level" means the operation of a source, specific
to the kind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
raw material or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus.  For a stationary internal combustion unit
or any other fuel burning equipment, this term may be expressed
as the quantity of fuel burned per unit of time.

"Production Equipment Exhaust System" means a device
for collecting and directing out of the work area VOC fugitive



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 115

emissions from reactor openings, centrifuge openings, and other
vessel openings for the purpose of protecting employees from
excessive VOC exposure.

"Reactivation of a Very Clean Coal-Fired Electric Utility
Steam Generating Unit" means any physical change in the
method of operation associated with the commencement of
commercial operations by a coal-fired utility unit after a period
of discontinued operation where the unit:

(1)  Has not been in operation for the two-year period prior
to the enactment of the Clean Air Act Amendments of 1990, and
the emissions from such unit continue to be carried in the
emission inventory at the time of enactment;

(2)  Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficiency
for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

(3)  Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

(4)  Is otherwise in compliance with the requirements of the
Clean Air Act.

"Reactor" means any vat or vessel, which may be jacketed
to permit temperature control, designed to contain chemical
reactions.

"Reasonable Further Progress" means annual incremental
reductions in emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse" means solid wastes, such as garbage and trash.
"Regulated air pollutant" means any of the following:
(a)  Nitrogen oxides or any volatile organic compound;
(b)  Any pollutant for which a national ambient air quality

standard has been promulgated;
(c)  Any pollutant that is subject to any standard

promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d)  Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e)  Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i)  Any pollutant subject to requirements under Section
112(j) of the Act, Equivalent Emission Limitation by Permit.  If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(e) of the Act, any pollutant
for which a subject source would be major shall be considered
to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii)  Any pollutant for which the requirements of Section
112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Repowering" means replacement of an existing coal-fired
boiler with one of the following clean coal technologies:
atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and
indirect coal-fired turbines, integrated gasification fuel cells, or
as determined by the Administrator, in consultation with the

Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
waste reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(1)  Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the Department
of Energy.

(2)  The executive secretary shall give expedited
consideration to permit applications for any source that satisfies
the requirements of this definition and is granted an extension
under section 49 of the Clean Air Act.

"Representative Actual Annual Emissions" means the
average rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical change
or change in the method of operation of unit, (or a different
consecutive two-year period within 10 years after that change,
where the executive secretary determines that such period is
more representative of source operations), considering the effect
any such change will have on increasing or decreasing the
hourly emissions rate and on projected capacity utilization.  In
projecting future emissions the executive secretary shall:

(1)  Consider all relevant information, including but not
limited to, historical operational data, the company’s own
representations, filings with the State of Federal regulatory
authorities, and compliance plans under title IV of the Clean Air
Act; and

(2)  Exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating unit,
that portion of the unit’s emissions following the change that
could have been accommodated during the representative
baseline period and is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the particular
change, including any increased utilization due to the rate of
electricity demand growth for the utility system as a whole.

"Residence" means a dwelling in which people live,
including all ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and is capable of, and intended for
use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by the test procedures prescribed in 40 CFR 60.534.
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds.  Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of a residential solid fuel burning device
shall be considered as such.  Fireplaces are not included in this
definition for solid fuel burning devices.

"Salvage Operation" means any business, trade or industry
engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
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chemicals, shipping containers or drums.
"Secondary Emissions" means emissions which would

occur as a result of the construction or operation of a major
source or major modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causes the secondary emissions.  Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major source
or major modification.  Secondary emissions do not include any
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from a train, or
from a vessel.

Fugitive emissions and fugitive dust from the source or
modification are not considered secondary emissions.

"Significant" means:
(1)  In reference to a net emissions increase or the potential

of a source to emit any of the following pollutants, a rate of
emissions that would equal or exceed any of the following rates:

Carbon monoxide:  100 ton per year (tpy);
Nitrogen oxides:  40 tpy;
Sulfur dioxide:  40 tpy;
PM10 Particulate matter:  15 tpy;
Particulate matter:  25 tpy;
Ozone:  40 tpy of volatile organic compounds;
Lead:  0.6 tpy.
(2)  For purposes of R307-405 it shall also additionally

mean for:
(a)  A rate of emissions that would equal or exceed any of

the following rates:
Asbestos:  0.007 tpy;
Beryllium:  0.0004 tpy;
Mercury:  0.1 tpy;
Vinyl Chloride:  1 tpy;
Fluorides:  3 tpy;
Sulfuric acid mist:  7 tpy;
Hydrogen Sulfide:  10 tpy;
Total reduced sulfur (including H2S):  10 tpy;
Reduced sulfur compounds (including H2S):  10 tpy;
Municipal waste combustor organics (measured as total

tetra- through octa-chlorinated dibenzo-p-dioxins and
dibenzofurans):  3.2 grams per year (3.5 x 10-6 tons per year);

Municipal waste combustor metals (measured as particulate
matter):  14 megagrams per year (15 tons per year);

Municipal waste combustor acid gases (measured as sulfur
dioxide and hydrogen chloride):  36 megagrams per year (40
tons per year);

Municipal solid waste landfill emissions (measured as
nonmethane organic compounds):  45 megagrams per year (50
tons per year);

(b)  In reference to a net emissions increase or the potential
of a source to emit a pollutant subject to regulation under the
Clean Air Act not listed in (1) and (2) above, any emission rate.

(c)  Notwithstanding the rates listed in (1) and (2) above,
any emissions rate or any net emissions increase associated with
a major source or major modification, which would construct
within 10 kilometers of a Class I area, and have an impact on

such area equal to or greater than 1 ug/cubic meter, (24-hour
average).

"Solid Fuel" means wood, coal, and other similar organic
material or combination of these materials.

"Solvent" means organic materials which are liquid at
standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source" means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which is located on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control.  A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping.  Pollutant-emitting activities shall be
considered as part of the same industrial grouping if they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers 4101-0065 and 003-
005-00176-0, respectively).

"Stack" means any point in a source designed to emit
solids, liquids, or gases into the air, including a pipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part
60).

"State" means Utah State.
"Synthesized Pharmaceutical Manufacturing" means the

manufacture of pharmaceutical products by chemical synthesis.
"Temporary" means not more than 180 calendar days.
"Temporary Clean Coal Demonstration Project" means a

clean coal technology demonstration project that is operated for
a period of 5 years or less, and which complies with the Utah
State Implementation Plan and other requirements necessary to
attain and maintain the national ambient air quality standards
during the project and after it is terminated.

"Threshold Limit Value - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, pages 15 - 72 (2000)."

"Threshold Limit Value - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, pages 15 - 72 (2000)."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air contaminant equal to a threshold limit value - ceiling
(TLV- C) or threshold limit value -time weighted average (TLV-
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly
flammable or explosive including, but not limited to clothing,
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rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"Vertically Restricted Emissions Release" means the
release of an air contaminant through a stack or opening whose
flow is directed in a downward or horizontal direction due to the
alignment of the opening or a physical obstruction placed
beyond the opening, or at a height which is less than 1.3 times
the height of an adjacent building or structure, as measured from
ground level.

"Vertically Unrestricted Emissions Release" means the
release of an air contaminant through a stack or opening whose
flow is directed upward without any physical obstruction placed
beyond the opening, and at a height which is at least 1.3 times
the height of an adjacent building or structure, as measured from
ground level.

"Volatile Organic Compound (VOC)" as defined in 40
CFR Subsection 51.100(s)(1), as published on July 1, 1998, is
hereby adopted and incorporated by reference.

"Waste" means all solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuse including that
resulting from the prosecution of any business, trade or industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is zero.

KEY:  air pollution, definitions*
July 12, 2001 19-2-104

R307.  Environmental Quality, Air Quality.
R307-135.  Enforcement Response Policy for Asbestos
Hazard Emergency Response Act.
R307-135-1.  AHERA Penalty Policy Definitions.

The following additional definitions apply to R307-135:
"AHERA" means the federal Asbestos Hazard Emergency

Response Act of 1986 and 40 CFR Part 763, Subpart E,
Asbestos-Containing Materials in Schools.

"Local Education Agency" means:
(1)  any local education agency as defined in section 198

of the Elementary and Secondary Education Act of 1965 (20
U.S.C. 3381),

(2)  the owner of any nonpublic, nonprofit elementary or
secondary school building, or

(3)  the governing authority of any school operated under
the defense dependents’ education system provided for under the
Defense Dependents’ Education Act of 1978 (20 U.S.C. 921 et
seq.).

"Other Person" means any nonprofit school that does not
own its own building, or any employee or designated person of
a Local Education Agency who violates the AHERA
regulations, or any person other than the Local Education
Agency who:

(1)  inspects the property of Local Education Agencies for
asbestos-containing building materials for the purpose of the
Local Education Agency’s AHERA inspection requirements;

(2)  prepares management plans for the purpose of the
Local Education Agency’s AHERA management plan
requirements;

(3)  designs or conducts response actions at Local
Education Agency properties;

(4)  analyzes bulk samples or air samples for the purpose
of the compliance of the Local Education Agency with the
AHERA requirements; or

(5)  contracts with the Local Education Agency to perform
any other AHERA-related function.

"Private Nonprofit School" means any nonpublic, nonprofit
elementary or secondary school.

R307-135-2.  Assessing Penalties Against a Local Education
Agency.

(1)  A Notice of Noncompliance may be issued to a Local
Education Agency for a violation of AHERA.  After a Notice of
Noncompliance has been issued, the Local Education Agency
must submit documentation to the executive secretary within 60
days demonstrating that the violations listed in the Notice of
Noncompliance have been corrected.  Failure to submit
complete documentation within 60 days is a violation of this
rule.

(2)  A Notice of Violation may be issued to a Local
Education Agency for:

(a)  first-time level 1 or 2 violations as specified in R307-
135-5,

(b)  subsequent level 3, 4, 5, or 6 violations as specified in
R307-135-5,

(c)  failure to inspect and submit a management plan within
60 days of issuance of a Notice of Noncompliance,

(d)  not conducting an inspection and/or submitting a plan
by the statutory deadline after non-compliance has been verified
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by an authorized agent of the executive secretary.
(3)  In accordance with Section 19-2-115, and with Section

207(a) of AHERA, the maximum penalty that may be assessed
against a Local Education Agency for any and all violations in
a single school building is $5,000 per day.  Total penalties for
a single school building which exceed $5,000 per day are to be
reduced to $5,000 per day.

(4)  Violations of AHERA by a Local Education Agency
will be considered one-day violations, except that, in cases in
which a Local Education Agency violates AHERA regulations
after a Notice of Violation has been issued, additional penalties
may be assessed on a per-day basis and injunctive relief may be
sought.

(5)  The Board may use discretion in assessing penalties.
The base penalty shall be determined by assessing the
circumstances and the extent of the violation, as specified in
R307-135-5.

(6) In determining adjustments to a base penalty assessed
against a Local Education Agency in accordance with R307-
135-5, the Board may consider the culpability of the violator,
including any history of non-compliance; ability to pay the
penalty; ability to continue to provide educational services to the
community; and the violator’s good faith efforts to comply or
lack of good faith.

(a)  If it can be shown that the Local Education Agency did
not know of its AHERA responsibilities, or if the violations are
voluntarily disclosed by the Local Education Agency, or if the
Local Education Agency did not have control over the
violations, the penalty may be reduced by 25%.

(b)  If violations are voluntarily disclosed by the Local
Education Agency within 30 days of discovery, the penalty will
be reduced by an additional 25%.

(c)  If it can be shown that the Local Education Agency
made reasonable efforts to assure compliance, the Notice of
Violation may be eliminated.

(d)  If the Local Education Agency has a demonstrated
history of violations, the penalty may be increased.

(e)  The attitude of the violator may be considered in
increasing or decreasing the penalty by 15%.

(7)  Civil penalties collected against a Local Education
Agency shall be used by that Local Education Agency for the
purposes of complying with AHERA.  The executive secretary
will defer payment of the penalty until the Local Education
Agency has completed the requirements in the compliance
schedule by the deadline in the schedule.  When the compliance
schedule expires, the Local Education Agency must present the
executive secretary with a strict accounting of the cost of
compliance in the form of notarized receipts, an independent
accounting, or equivalent proof.

(8)  If the cost of compliance equals or exceeds the amount
of the civil penalty, the Local Education Agency will not be
required to pay any money.  If the cost of compliance is less
than the amount of the penalty, the Local Education Agency
shall pay the difference to the Asbestos Trust Fund.

R307-135-3.  Assessing Penalties Against Other Persons.
(1)  In accordance with Section 19-2-115, the Board may

assess and collect civil penalties of up to $10,000 per day for
each violation from Other Persons who violate the AHERA

regulations.  The penalties will be issued against the company,
if there is one.  Generally penalties which exceed $10,000 per
day in a single school building are to be reduced to $10,000 per
day.

(2)  Criminal penalties for willful violations of up to
$25,000 may be assessed against Other Persons.  All penalties
assessed against Other Persons are to be sent to the Division for
the State General Fund.

(3)  The base penalty shall be determined by assessing the
circumstances and the extent of the violation, as specified in
R307-135-5.

(4)  The Board may show discretion in making adjustments
to the gravity-based penalty considering factors such as
culpability of the Other Person, including a history of such
violations; the Other Person’s ability to pay; the Other Person’s
ability to stay in business; and other matters as justice may
require, such as voluntary disclosure and attitude of the violator.

(5)  The maximum penalty that may be assessed is $10,000,
per day, per violation, except that a knowing or willful violation
of the regulations may be assessed at $25,000, per day.

(6)  If the Other Person continues to violate after a Notice
of Violation has been issued, the Notice of Violation may be
amended and additional penalties assessed.  Injunctive relief,
criminal penalties and per-day penalties may also be pursued.

(7)  Penalties for a first-time violation may be remitted if
the Other Person corrects the violations in all schools in which
the Other Person has and may have violated.  In some cases of
unknowing violations by an Other Person who is not typically
involved with asbestos, some or all of the penalty may be
remitted if the Other Person takes mandatory AHERA training.

R307-135-4.  Penalties Against Private Nonprofit Schools.
(1)  The owner of the building that contains a private

nonprofit elementary school is considered a Local Education
Agency.  If the private non-profit school does not own its own
building, it is considered an Other Person and will be treated as
such.

(2)  The school is liable for up to $5,000, per day, per
violation of AHERA, and penalties may be returned to the
school for the purposes of complying with AHERA.  The owner
of the private nonprofit school building will be assessed
penalties in the same manner as other Local Education
Agencies.

R307-135-5.  Air Quality Board AHERA Enforcement
Response Policy Penalties.

(1)  Gravity Based Penalty.  A base penalty based on the
gravity of the violation will be determined by addressing the
circumstances and the extent of the violation.  Table 1 specifies
penalties for Local Education agencies and Table 2 specifies
penalties for Other Persons.

(2)  Circumstances.  The circumstances reflect the
probability that harm will result from a particular violation.  The
probability of harm increases as the potential for environmental
harm or asbestos exposure to school children and employees
increases.  Tables 1 and 2 provide the following levels for
measuring circumstances:

(a)  Levels 1 and 2 (High):  It is probable that the violation
will cause harm.
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(b)  Levels 3 and 4 (Medium):  There is a significant
chance the violation will cause harm.

(c)  Levels 5 and 6 (Low):  There is a small chance the
violation will result in harm.

(3)  The circumstance levels that are to be attached for each
provision of AHERA may be found in Appendix A (Local
Education Agency violations) and Appendix B (Other Person
violations) of EPA’s AHERA Enforcement Response Policy.

(4)  Extent.  The extent reflects the potential harm caused
by a violation.  Harm is determined by the quantity of asbestos-
containing building materials involved in the violation through
inspection, removal, enclosure, encapsulation, or repair in
violation of the regulation.

(5)  For the purposes of this Enforcement Response Policy,
the extent levels are specified in Tables 1 and 2 and are as
follows:

(a)  Major:  violations involving more than 3,000 square
feet or 1,000 linear feet of ACBM.

(b)  Significant:  violations involving more than 160 square
feet or 260 linear feet but less than or equal to 3,000 square feet
or 1,000 linear feet.

(c)  Minor: violations involving less than or equal to 160
square feet or 260 linear feet.

(6)  In situations where the quantity of asbestos involved in
the AHERA violation cannot be readily determined, the base
penalty will generally be calculated using the major extent
category.
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R307-135-6.  Injunctive Relief.
(1)  In accordance with Sections 19-2-116 and 117, the

Board may seek injunctive relief:
(a)  in cases of imminent and substantial endangerment to

human health and environment;
(b)  where a Local Education Agency’s non-compliance

will significantly undermine the intent of the AHERA
regulations; and

(c)  for violations including, but not limited to:
(i)  failure or refusal to make a management plan available

to the public without cost or restriction;
(ii)  failure or refusal to conduct legally sufficient air

monitoring following a response action; or
(iii)  the initiation of a response action without accredited

personnel; or
(d)  to restrain any violation of Title 19, Chapter 2 or R307

or any final order issued by the Board, the executive secretary
when it appears to be necessary for the protection of health or
welfare.

R307-135-7.  Criminal Penalties.
In accordance with Section 19-2-115, knowing, willful, or

continuing violations of AHERA regulation by a Local
Education Agency, Local Education Agency employee, or Other
Person will be referred to the Office of the Attorney General.
Knowing, willful, or continuing violations may result in the
issuance of a criminal penalty of $25,000 per day, per violation
for such violations.

KEY:  air pollution, hazardous pollutant, asbestos, schools
September 15, 1998 19-2-104(1)(d)
Notice of Continuation April 22, 2002 19-2-115

19-2-116
19-2-117
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R307.  Environmental Quality, Air Quality.
R307-342.  Davis, Salt Lake, Utah and Weber Counties and
Ozone Nonattainment Areas:  Qualification of Contractors
and Test Procedures for Vapor Recovery Systems for
Gasoline Delivery Tanks.
R307-342-1.  Testing Required Annually.

R307-328-6 requires that the gasoline delivery tanks and
associated vapor recovery systems be tested for leakage at least
annually by a qualified contractor approved by the executive
secretary.

R307-342-2.  General Applicability.
R307-342 is applicable to anyone who wishes to become

qualified by the executive secretary to perform vapor tightness
tests on gasoline transport vessels which are required to be
equipped with gasoline vapor recovery equipment and to be
tested in accordance with R307-328-6.

R307-342-3.  General Requirements.
(1)  A vapor recovery system is required on all gasoline

delivery tanks loading at a terminal or nonexempt bulk plant or
off-loading at a stationary storage container in Davis, Salt Lake,
Utah or Weber County or any ozone nonattainment area.

(2)  The design of the vapor recovery system is to be such
that when the delivery tank is connected to an approved storage
tank vapor recovery system or loading terminal, 90% vapor
recovery efficiencies are realized.  The connectors of the
delivery tanks need to be compatible with the fittings on the fill
pipes and vapor vents at the storage containers and gasoline
loading terminals where the delivery tank will service or be
serviced.  Adapters may be used to achieve compatibility.

(3)  No person may operate a gasoline delivery tank in
Davis, Salt Lake, Utah or Weber County or any ozone
nonattainment area unless the tank is certified leak tight.  The
owner or operator of any delivery tank must insure that the tank
is vapor tight according to the requirements of R307-328-6, by
having the tank satisfactorily pass the test requirements
described in these procedures or other procedures approved by
the executive secretary when performed by a contractor who has
been qualified by the executive secretary.  Each tank must be
certified at least annually.

(4)  R307-328-6(3) requires, "the tank shall not sustain a
pressure change of more than 750 pascals (3 inches of H2O) in
five minutes when pressurized (by air or inert gas) to 4500
pascals (18 inches of H2O), or evacuated to 1500 pascals (6
inches of H2O)" during the annual certification test for vapor
tightness.

R307-342-4.  Contractor Qualification Requirements.
(1)  The executive secretary has determined that any person

may become qualified to perform delivery tank vapor tightness
tests by:

(a)  Preparing a written, detailed and approvable procedure
by which the person proposes to conduct the pressure/vacuum
test.  The minimum test performance requirements are described
in R307-342-6 and R307-342-7.

(b)  Submitting the procedure with a letter requesting
approval of the procedure and qualification of the person as a
qualified testing contractor.

(c)  Having the necessary facilities, equipment and
expertise to perform a satisfactory test.

(d)  Performing an acceptable demonstration test with a
representative of the executive secretary in attendance.

(2)  The person determined qualified to perform the tests
will be issued a letter of qualification by the executive secretary
valid for one year.

(3)  Re-qualification will be accomplished by:
(a)  Requesting by letter to be requalified by the executive

secretary; and
(b)  Performing an acceptable demonstration test with a

representative of the executive secretary in attendance after
which a letter of requalification will be sent.

R307-342-5.  Equipment Requirements.
(1)  Pressure Source.  An air pump, shop compressed air,

compressed gas tanks of air or inert gas, or other approved air
pressure producing source or procedure sufficient to pressurize
the tank to 18 inches of water above atmospheric pressure is
required.  Some models of reversible tank-type shop vacuum
cleaners will perform adequately.

(2)  Vacuum Source.  A vacuum pump or other approved
vacuum producing procedure capable of evacuating the tank to
6 inches of water is required.  For example, some models of
shop vacuum cleaners can accomplish this function.

(3)  Pressure - Vacuum Supply Hose.  A hose of sufficient
length and wall strength to reach from the tank to the pressure
vacuum source.

(4)  Manometer.  A liquid manometer or equivalent
instrument capable of measuring up to 25 inches of water with
scale division of 0.1 inches of water.  A 1/4-inch hose to
connect the manometer to the adapter tap is recommended.

(5)  Stopwatch.  A stopwatch with scale division to one
second is required.

(6)  Adapter.  An adapter to connect the pressure vacuum
hose to the tank with a shutoff valve to isolate the tank from the
required pressure vacuum equipment is required.  The adapter
requires a shutoff valve, a tap to attach the manometer, and a
bleed valve for adjusting pressure/vacuum to specified levels
prior to start of timed period.  However, each contractor must
use an adapter compatible with his equipment.

(7)  Caps.  Dust caps with good gaskets are required on all
outlets during the test.

(8)  Pressure/Vacuum Relief Valves.  The test apparatus
should be equipped with an in line pressure/vacuum relief valve
set to activate at 25 inches of water above atmospheric and 12
inches of water below if the pressure/vacuum equipment has
greater capacity than the set points to prevent possible tank
damage.

R307-342-6.  Test Procedures and Preparations.
(1)  Location.  The delivery tank must be tested in a

location where it will not be subject to direct sunlight.  Shop
heaters/air conditioners must be turned off during the test as
they will affect the tank stability.

(2)  Purging the Tank.  A good purge is necessary.
(a)  The tank must be emptied of gasoline and vapors

before testing to minimize "vapor growth" problems.  Hauling
a load of diesel fuel is recommended.
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(b)  A steam purge to degas the tank is acceptable.
(c)  An alternate method is to purge with a high volume of

air.  For this purge, the hatches are to be opened and purge air
or inert gas should be blown through the tank for 30 minutes or
more to degas the tank.  This method is not as effective and
often requires a much longer time for stabilization during the
test.

(3)  Visual Inspection.  While the tank is being purged, or
prior to the test, the entire tank should be visually inspected for
evidence of wear, damage or misadjustments that could be a
source of potential leaks.  Areas to check are domes, dome
vents, cargo tank piping, hose connections, hoses and delivery
elbows.  Any part found defective should be adjusted, repaired
or replaced as necessary before the pressure test is started.

(4)  Vents, Valves, and Outlets.
(a)  The emergency valves in the bottom of the tank must

be opened during the purge and then closed to test.
(b)  Open the top vents.  If the top vents are the pneumatic

type, then a shop air line connection must be provided as the
vents must be in the open position during the purge and then
closed to test.

(c)  In order to complete the test, some types of dome vents
may have to be replaced.

(d)  During the test, all compartments must be
interconnected so that the tank may be tested as a single unit.  If
this cannot be done, each compartment must be tested as a
separate tank.

(e)  Dust caps with good gaskets must be installed on all
outlets.

(5)  Pretest Preparation and Procedure.
(a)  Open and close each dome cover.
(b)  Connect the static electric ground connections to tank,

attach the liquid delivery and vapor return hoses, remove liquid
delivery elbows and seal the liquid delivery hose fitting, install
dust caps on all outlets except the vapor return hose.

(c)  Attach the test adapter to the vapor return hose of the
tank under test with the shutoff valve closed.

(d)  Connect the pressure supply hose to the adapter.
(e)  Connect the 1/4-inch hose to the adapter tap and the

manometer if applicable and position of the manometer or gauge
at eye level.

(f)  Open all internal vents and valves if possible.  If not
possible, each compartment must be tested as if each
compartment was a separate tank.

(6)  The Pressure Test.
(a)  With all preparations complete, turn on the pressure

source and open the shutoff valve in the adapter to apply air
pressure slowly.  Pressurize the tank to 18 inches of water.

(b)  Close the shutoff valve and allow the pressure in the
tank to stabilize.  When the pressure has stabilized, read and
record the time and initial pressure on the manometer.

(c)  Allow five minutes to elapse, then read and record the
final time and pressure.

(d)  Disconnect the pressure source from the adapter and
slowly open the shutoff valve to bring the tank to atmospheric
pressure.

(e)  Subtract the final pressures from the initial pressures.
(f)  If the sustained pressure drop is greater than 3.0 inches

of water, repair the leaks and then repeat the steps in (a) through

(e).
(g)  Repeat the steps in (a) through (f) until the change in

pressure for two consecutive runs agrees within 1/2 inch of
water.  Calculate the arithmetic average of the two results.

(7)  The Vacuum Test.
(a)  Connect the vacuum source to the adapter.  Start the

vacuum source and slowly open the shutoff valve to evacuate
the tank to six inches of water and close the shutoff valve.

(b)  Allow the pressure in the tank to stabilize, adjust as
necessary to maintain six inches of water vacuum until the
pressure stabilizes.

(c)  Read and record the time and the initial vacuum
reading on the manometer.  Allow five minutes to elapse, then
read and record the final manometer reading.

(d)  Disconnect the vacuum source from the adapter, and
slowly open the shutoff valve to bring the tank to atmospheric
pressure.

(e)  Subtract the final reading from the initial reading.
(f)  If the sustained vacuum loss is greater than three inches

of water, the leakage source must be located and repaired.  The
steps in (a) through (e) must be repeated.

(g)  Repeat the steps in (a) through (f) until the change in
vacuum for two consecutive runs agree within 1/2 inches of
water.  Calculate the arithmetic average of the two results.

(8)  When the calculated average pressure change in five
minutes for both the pressure test and the vacuum test are three
inches of water or less, the requirements of the test are satisfied
and the tested tank may be certified leak tight.

R307-342-7.  Certification of a Delivery Tank.
(1)  The approved contractor will upon satisfactory

completion of the vapor tightness test complete the
documentation of certification in two copies.  If desired, each
contractor may prepare his own certificate as long as the
following items are included:

(a)  Gasoline delivery tank pressure test.
(b)  Tank owner and address.
(c)  Tank ID number.
(d)  Testing location.
(e)  Date of test.
(f)  Tester name and signature.
(g)  Company or affiliation of testers.
(h)  Test data results.
(i)  Date of next required test.
(2)  The contractor will keep one copy which will be made

available for inspection by the executive secretary for two years.
The tank owner or operator will keep the other copy of the
certification with the delivery tank for two years for inspection
by the executive secretary.

(3)  The approved contractor will mark the certified tank
below the DOT test marking with "V.R. TESTED" followed by
the month and year of the current certified test.  The vapor
recovery test marking shall be at least 1-1/4" high black
permanent letters on a white background.  The letters and
numbers must be of a type that will remain legible from a
distance of 20 feet for at least one year (painted or printed
sticker is acceptable).

KEY:  air pollution, ozone, gasoline transport*
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R307.  Environmental Quality, Air Quality.
R307-801.  Asbestos.
R307-801-1.  Purpose and Authority.

Rule R307-801 establishes procedures and requirements
for asbestos projects and training programs, procedures and
requirements for the certification of persons engaged in asbestos
activities, and work practice standards for performing such
activities. This rule is promulgated under the authority of 19-2-
104(1)(d), (3)(r), (3)(s), (3)(t). Penalties are authorized by 19-2-
115.

R307-801-2.  Applicability and General Provisions.
(1)  Applicability.
(a)  The following persons are operators and are subject to

the requirements of R307-801:
(i)  Persons who contract for hire to conduct renovation of

structures or facilities, or to conduct demolition of structures or
facilities, except for residential outbuilding structures of less
than 100 square feet;

(ii)  Persons who conduct renovation or demolition in areas
to which the general public has unrestrained access; or

(iii)  Persons who conduct renovation or demolition in
school buildings subject to AHERA or who conduct asbestos
inspections in structures subject to TSCA Title II.

(b)  The following persons are subject to certification
requirements:

(i)  Persons required by TSCA Title II to be accredited as
inspectors, management planners, project designers, supervisors,
or workers;

(ii)  Persons who work on an asbestos project as workers,
supervisors, inspectors, project designers, or management
planners; and

(iii)  Companies that conduct asbestos projects or
inspections, create project designs, or prepare management plans
in structures or facilities.

(2)  All persons who are required by R307-801 to obtain an
approval, certification, determination or notification from the
executive secretary must obtain it in writing.

(3)  Persons wishing to deviate from the certification,
notification, work practice, or other requirements of R307-801
may do so only after requesting and obtaining the written
approval of the executive secretary.

R307-801-3.  Definitions.
The following definitions apply to R307-801:
"Adequately Wet" means sufficiently mix or penetrate with

liquid to prevent the release of particulates.  If visible emissions
are observed coming from asbestos-containing material, then
that material has not been adequately wetted. However, the
absence of visible emissions is not sufficient evidence of being
adequately wet.

"Amended Water" means a mixture of water and a chemical
wetting agent that provides control of asbestos fiber release.

"AHERA" means the federal Asbestos Hazard Emergency
Response Act of 1986 and the Environmental Protection Agency
implementing regulations, 40 CFR Part 763, Subpart E -
Asbestos-Containing Materials in Schools.

"Asbestos" means the asbestiform varieties of serpentine
(chrysotile), riebeckite (crocidolite), cummingtonite-grunerite

(amosite), anthophyllite, and actinolite-tremolite.
"Asbestos Containing Material (ACM)" means any material

containing more than one percent (1%) asbestos by the method
specified in Appendix A, Subpart F, 40 CFR Part 763 Section
1, Polarized Light Microscopy (PLM), or, if the asbestos
content is less than 10%, the asbestos concentration must be
determined by point counting using PLM procedure.

"Asbestos Inspection" means any activity undertaken to
determine the presence or location, or to assess the condition, of
asbestos-containing material or suspected asbestos-containing
material, whether by visual or physical examination, or by
taking samples of the material.  This term includes re-
inspections of the type described in AHERA, 40 CFR
763.85(b), of known or assumed asbestos-containing material
which has been previously identified.  The term does not
include the following:

(a)  Periodic surveillance of the type described in AHERA,
40 CFR 763.92(b), solely for the purpose of recording or
reporting a change in the condition of known or assumed
asbestos-containing material;

(b)  Inspections performed by employees or agents of
federal, state, or local government solely for the purpose of
determining compliance with applicable statutes or regulations;
or

(c)  Visual inspections of the type described in AHERA, 40
CFR 763.90(i), solely for the purpose of determining
completion of response actions.

"Asbestos Project" means any activity involving the
removal, renovation, repair, demolition, salvage, disposal,
cleanup, or other disturbance of regulated asbestos-containing
material greater than small scale short duration.

"Asbestos Removal" means the stripping of friable
asbestos-containing material from surfaces or components of a
structure or taking out structural components that contain or are
covered with friable ACM from a structure.

"Asbestos Survey Report" means a written report as
specified in R307-801-10(6) describing an asbestos inspection
performed by a certified asbestos inspector.

"Asbestos Waste" means any waste that contains asbestos.
This term includes filters from control devices, friable asbestos-
containing waste material, and bags or other similar packaging
contaminated with asbestos.  As applied to demolition and
renovations, this term includes materials contaminated with
asbestos including disposable equipment and clothing.

"Containerized" means sealed in a leak-tight and durable
container.

"Debris" means asbestos-containing material that has been
dislodged and has fallen from its original substrate and position
or which has fallen while remaining attached to substrate
sections or fragments, and is friable or regulated in its current
condition.

"Demolition" means the wrecking, salvage, or removal of
any load-supporting structural member of a structure together
with any related handling operations, or the intentional burning
of any structure. This includes the moving of an entire building.

"Disturb" means to disrupt the matrix of ACM or regulated
asbestos-containing material, crumble or pulverize ACM or
regulated asbestos-containing material, or generate visible
debris from ACM or regulated asbestos-containing material.
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"Division" means the Division of Air Quality.
"Emergency Renovation Operation" means any asbestos

project which was not planned and results from a sudden,
unexpected event that, if not immediately attended to, presents
a safety or public health hazard, is necessary to protect
equipment from damage, or is necessary to avoid imposing an
unreasonable financial burden as determined by the Division.
This term includes operations necessitated by non-routine
failure of equipment and does not include situations caused by
the lack of planning.

"Encapsulant" means a permanent coating applied to the
surface of friable ACM for the purpose of preventing the release
of asbestos fibers.  The encapsulant creates a membrane over the
surface (bridging encapsulant) or penetrates the material and
binds its components together (penetrating encapsulant).

"Facility" means any institutional, commercial, public,
industrial, or residential structure, installation, or building,
including any structure, installation, or building containing
condominiums or individual dwelling units operated as a
residential co-operative; any ship; and any active or inactive
waste disposal site. For purposes of this definition, any building,
structure, or installation that contains a loft used as a dwelling
is not considered a residential structure, installation, or building.
Any structure, installation or building that was previously
subject to the NESHAP is not excluded, regardless of its current
use or function. Public building and commercial building have
the same meanings as they do in TSCA Title II.

"Friable Asbestos Containing Material (Friable ACM)"
means any asbestos-containing material that, when dry, can be
crumbled, pulverized, or reduced to powder by hand pressure.

"Glovebag" means an impervious plastic bag-like
enclosure, not more than a 60 x 60 inches, affixed around an
asbestos-containing material, with glove-like appendages
through which material and tools may be handled.

"HEPA Filtration" means the high efficiency particulate air
filtration found in respirators and vacuum systems capable of
filtering particles greater than 0.3 micron in diameter with
99.97% efficiency, designed for use in asbestos-contaminated
environments.

"Inaccessible" means in a physically restricted or
obstructed area or covered in such a way that detection or
removal is prevented or severely hampered.

"Management Plan" means a document that meets the
requirements of AHERA for management plans for asbestos in
schools.

"Management Planner" means a person who prepares a
management plan for a school building subject to AHERA.

"Model Accreditation Plan (MAP)" means 40 CFR Part
763, Subpart E, Appendix C, Asbestos Model Accreditation
Plan.

"NESHAP" means the National Emission Standards for
Hazardous Air Pollutants, 40 CFR Part 61, Subpart M, the
National Emission Standard for Asbestos.

"NESHAP Amount" means combined amounts in a project
that total:

(a)  260 linear feet (80 meters) of pipe covered with
RACM;

(b)  160 square feet (15 square meters) of RACM used to
cover or coat any duct, boiler, tank, reactor, turbine, equipment,

structure, structural member, or structural component; or
(c)  35 cubic feet (one cubic meter) of RACM removed

from structural members or components where the length and
area could not be measured previously.

"NESHAP-Sized Asbestos Project" means any asbestos
project that involves at least a NESHAP amount of ACM.

"Regulated Asbestos-Containing Material (RACM)" means
friable ACM, Category I nonfriable ACM that has become
friable, Category I nonfriable ACM that will be or has been
subjected to sanding, grinding, cutting, or abrading, or Category
II nonfriable ACM that has a high probability of becoming or
has become crumbled, pulverized, or reduced to powder by the
forces expected to act on the material in the course of
demolition or renovation operations.

"Renovation" means the alteration in any way of one or
more structural components, excluding demolition.

"Small-Scale, Short-Duration (SSSD) Asbestos Project"
means an asbestos project that removes or disturbs less than 3
square feet or 3 linear feet of RACM in a facility or structure.

"Strip" means to take off ACM from any part of a structure
or structural component.

"Structural Component" means any pipe, duct, boiler, tank,
reactor, turbine, or furnace at or in a structure, or any structural
member of the structure.

"Structural Member" means any load-supporting member
of a structure, such as beams and load-supporting walls or any
non-load-supporting member, such as ceilings and non-load-
supporting walls.

"Structure" means, for the purposes of R307-801, any
institutional, commercial, residential, or industrial building,
equipment, building component, installation, or other
construction.

"TSCA Accreditation" means successful completion of
training as an inspector, management planner, project designer,
contractor-supervisor, or worker, as specified in the TSCA Title
II.

"TSCA Title II" means 15 U.S.C. 2601 et seq., Toxic
Substances Control Act, Subchapter II - Asbestos Hazard
Emergency Response, and 40 CFR Part 763, Subpart E -
Asbestos-Containing Materials in Schools, including
appendices, as in effect on July 1, 1999.

"Unrestrained Access" means without fences, closed doors,
personnel, or any other method intended to restrict public entry.

"Waste Generator" means any owner or operator of an
asbestos project covered by R307-801 whose act or process
produces asbestos waste.

"Working Day" means Monday through Friday and
includes holidays that fall on any of the days Monday through
Friday.

R307-801-4.  Adoption and Implementation of TSCA Title
II.

(1)  The provisions of TSCA Title II are adopted and
incorporated herein by reference.

(2)  Implementation of the provisions of 40 CFR Part 763,
Subpart E, except for the Model Accreditation Plan, shall be
limited to those provisions for which the EPA has waived its
requirements in accordance with 40 CFR Subpart 763.98,
Waiver; delegation to State, as published at 52 FR 41826,
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(October 30, 1987).

R307-801-5.  Company Certifications.
(1)  All persons must have an Asbestos Company

Certification before contracting for hire to conduct asbestos
inspections, create management plans, create project designs,
monitor asbestos projects, or to remove or otherwise disturb
more than the SSSD amount of asbestos.

(2)  To obtain Utah Asbestos Company Certification, all
persons shall submit a completed application for certification on
a form provided by the executive secretary.

(3)  Unless revoked or suspended, a company certification
shall remain in effect until the end of the calender year in which
it was issued.

R307-801-6.  Individual Certification.
(1)  To obtain certification as a worker, supervisor,

inspector, project designer, or management planner, each person
shall first:

(a)  Provide personal identifying information;
(b)  Pay the appropriate fee;
(c)  Fill out the appropriate form provided by the executive

secretary;
(d)  Provide certificates of initial and current training that

demonstrate accreditation in the corresponding discipline.  Any
of the following TSCA accreditation courses is acceptable
unless the executive secretary has determined that the course
does not meet the requirements of TSCA accreditation training
required by R307-801:  courses approved by the executive
secretary, approved in a state that has a Contractor Accreditation
Program that meets the TSCA Title II Appendix C Model Plan,
or approved by EPA under TSCA Title II.

(2)  Duration and Renewal of Certification.
(a)  Unless revoked or suspended, a certification shall

remain in effect until the expiration date of the current certificate
of TSCA accreditation for the specific discipline.

(b)  To renew certification, the individual shall first:
(i)  Submit a completed application for renewal on a form

provided by the executive secretary; and
(ii)  Submit a current certificate of TSCA accreditation for

initial or refresher training in the appropriate discipline.

R307-801-7.  Denial and Cause for Suspension and
Revocation of Company and Individual Certifications.

(1)  An application for certification may be denied if the
individual, applicant company, or any principle officer of the
applicant company has a documented history of noncompliance
with the requirements, procedures, or standards established by
R307-801, R307-214, which incorporates 40 CFR Part 61,
Subpart M, the National Emission Standard for Asbestos,
AHERA, or with the requirements of any other entity regulating
asbestos activities and training programs.

(2)  The executive secretary may revoke or suspend any
certification based upon documented violations of any
requirement of R307-801, AHERA, or 40 CFR Part 61, Subpart
M, including but not limited to:

(a)  Falsification of or knowing omission in any written
submittal required by those regulations;

(b)  Permitting the duplication or use of a certificate or

TSCA accreditation for the purpose of preparing a falsified
written submittal; or

(c)  Repeated work practice violations.

R307-801-8.  Approval of Training Courses.
(1)  To obtain approval of a training course, the course

provider shall first provide a written application to the executive
secretary that includes:

(a)  Name, address, phone number, and institutional
affiliation of person sponsoring the course;

(b)  The course curriculum;
(c)  A letter that clearly indicates how the course meets the

Model Accreditation Plan and R307-801 requirements for
length of training in hours or days, amount and type of hands-on
training, examinations, including length, format, example of
examination or questions, and passing scores, and topics
covered in the course;

(d)  A copy of all course materials, including student
manuals, instructor notebooks, handouts, etc.;

(e)  Names and qualifications of all course instructors,
including all academic credentials and field experience in
asbestos abatement; and

(f)  Description and an example of numbered certificates
issued to students who attend the course and pass the
examination.  The certificate shall include a unique certificate
number, the name of the student and the course completed, the
dates of the course and the examination, an expiration date one
year from the date the student completed the course and
examination, the name, address, and telephone number of the
training provider that issued the certificate, and a statement that
the person receiving the certificate has completed the requisite
training for TSCA accreditation.

(2)  To maintain approval of a training course, the course
provider shall:

(a)  Provide training that meets the requirements of R307-
801 and the MAP;

(b)  Provide the executive secretary with the names, social
security numbers or government-issued picture identification
card number, and certificate numbers of all persons successfully
completing the course within 30 days of successful completion;

(c)  Keep the records specified for training providers in the
MAP for three years;

(d)  Permit the executive secretary or authorized
representative to attend, evaluate and monitor any training
course without receiving advance notice from the executive
secretary and without charge to the executive secretary; and

(e)  Notify the executive secretary of any new course
instructor 10 working days prior to the day the new instructor
presents or teaches any course for TSCA Accreditation
purposes.  The notification shall include:

(i)  Name and qualifications of each course instructors,
including all academic credentials and field experience in
asbestos abatement; and

(ii)  A list of the courses or specific topics that will be
taught by the instructor.

(3)  All course providers that provide an AHERA training
course or refresher course in the state of Utah shall:

(a)  Notify the executive secretary of the location, date, and
time of the course at least ten days before the first day of the
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course;
(b)  Update the notification as soon as possible, and no

later than the original course date, if the course is rescheduled
or cancelled before the course is held; and

(c)  Allow the executive secretary to conduct an audit of
any course provided to determine whether the course provider
meets the requirements of the MAP and of R307-801.

R307-801-9.  Renovation and Demolition:  Requirement to
Inspect.

(1)  Except as described in (2) below, the operator shall
ensure that the structure or facility to be demolished or
renovated is inspected for ACM by an inspector certified under
the provisions of R307-801-6. An asbestos survey report shall
be generated according to the provisions of R307-801-10. The
operator shall make the asbestos survey report available on site
to all persons who have access to the site for the duration of the
renovation or demolition activities, and to the executive
secretary upon request.

(2)  If the structure has been ordered to be demolished
because it is found by a local jurisdiction to be structurally
unsound and in danger of imminent collapse, the operator may
demolish the structure without having the structure or facility
inspected for asbestos. If no asbestos inspection is conducted,
the operator shall ensure that all resulting demolition debris is
disposed of as asbestos waste, according to R307-801-15. If the
demolition debris cannot be containerized, the operator shall
obtain approval for an alternative procedure from the executive
secretary.

R307-801-10.  Renovation and Demolition:  Asbestos
Inspection Procedures.

Asbestos inspectors shall use the following procedures
when conducting an asbestos inspection of facilities to be
demolished or renovated.

(1)  Determine the scope of demolition or renovation
activities.

(2)  Inspect the affected facility or part of the facility where
the demolition or renovation operation will occur.

(3)  Identify all accessible suspect ACM building materials
in the affected facility or part of the facility where the
demolition or renovation operation will occur.

(4)  Follow a sampling method approved by the executive
secretary, to demonstrate that suspect ACM does not contain
asbestos.

(5)  Assume that unsampled suspect ACM contains
asbestos and is ACM; and

(6)  Complete an asbestos survey report containing all of
the following information in a format approved by the executive
secretary:

(a)  A brief description of the affected area;
(b)  A list of all suspect materials identified in the affected

area. For each suspect material provide the following
information:

(i)  The amount of material in linear feet, square feet, or
cubic yards;

(ii)  A clear description of the distribution of the material
in the affected area;

(iii)  A statement of whether the material was assumed to

contain asbestos, sampled and shown to contain asbestos, or
sampled and demonstrated to not contain asbestos; and

(iv)  A determination of whether the material is RACM or
may become RACM when subjected to the proposed renovation
or demolition activities.

(c)  A list of samples collected from suspect materials in
the affected area. For each sample provide the following
information:

(i)  Which suspect material, in the above list, the sample
represents;

(ii)  A clear description of the original location of the
sample;

(iii)  The types of analyses performed on the sample;
(iv)  The amounts of each type of asbestos in the sample as

indicated by the analytical results.
(d)  A list of potential locations of suspect materials that

were not accessible to inspection that may be part of the affected
area.

(7)  Floor plans or architectural drawings and similar
representations may be used to aid in conveying the location of
suspect materials or samples, but if so, they must be appended
to the asbestos survey report.

R307-801-11.  Renovation and Demolition:  Notification and
Asbestos Removal Requirements.

(1)  Demolitions.
(a)  If the amount of RACM in the structure is less than the

SSSD amount, the operator shall submit a notification of
demolition at least 10 working days before the start of
demolition, and remove the RACM before commencing
demolition.

(b)  If the amount of RACM in the structure is greater than
or equal to the SSSD amount but less than the NESHAP
amount, the operator shall submit an asbestos notification at
least 10 working days before the start of demolition and at least
one working day before commencing removal, and shall remove
the RACM according to the work practice provisions of R307-
801 before demolition proceeds.

(c)  If the amount of RACM in the structure is greater than
or equal to the NESHAP amount, the operator shall submit an
asbestos notification at least 10 working days before the
asbestos removal begins.  Demolition shall not proceed until
after all RACM has been removed from the structure.

(d)  If any structure is to be demolished by intentional
burning, the operator, in addition to the notification specified in
(a), (b) or (c), shall ensure that all ACM, including non friable
ACM and RACM, is removed from the structure before burning.

(e)  If the structure has been ordered to be demolished
because it is found by a local jurisdiction to be structurally
unsound and in danger of imminent collapse, the operator shall
submit a notification of demolition as soon as possible, but no
later than the next working day after demolition begins.

(2)  Renovations.
(a)  If the amount of RACM that would be disturbed or

rendered inaccessible by renovation activities is less than the
SSSD amount, the operator shall remove the RACM before
commencing the renovation.

(b)  If the amount of RACM that would be disturbed or
rendered inaccessible by renovation activities is greater than the
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SSSD amount but smaller than NESHAP amount, the operator
shall submit an asbestos notification at least one working day
before asbestos removal begins, unless the removal was properly
included in an annual asbestos notification submitted pursuant
to (d) below, and shall remove RACM according to general
work practices of R307-801 before performing renovation
activities.

(c)  If the amount of RACM that would be disturbed or
rendered inaccessible by renovation activities is greater than or
equal to the NESHAP amount, then the operator shall submit an
asbestos notification as described below, and shall ensure that
RACM that would be disturbed by renovation activities and
non-friable ACM that may be rendered friable or regulated by
renovation activities is removed according to the work practice
and disposal requirements of R307-801. The operator shall not
commence renovation activities until the asbestos removal
process is completed.

(i)  If the renovation is an emergency renovation operation,
then the notification shall be submitted as soon as possible
before and no later than the next business day after asbestos
removal begins.

(ii)  If the renovation is not an emergency renovation
operation, then the notification shall be submitted at least ten
working days before asbestos removal begins.

(d)  The operator shall submit an annual notification
according to the requirements of 40 CFR 61.145(a)(4)(iii) no
later than 10 working days before the first day of January of the
year during which the work is to be performed in the following
circumstances:

(i)  The asbestos projects are unplanned operation and
maintenance activities;

(ii)  The asbestos projects are less than NESHAP-sized;
and

(iii)  The total amount of asbestos to be disturbed in a
single facility during these asbestos projects is expected to
exceed the NESHAP amount in a calendar year.

R307-801-12.  Renovation and Demolition:  Notification
Procedures and Contents.

(1)  All notifications required by R307-801 shall be in
writing on the appropriate form provided by the executive
secretary and shall be postmarked or received by the Division by
the date specified.  The type of notification and whether the
notification is original or revised shall be indicated.

(2)  If the notification is an original notification of
demolition, an original asbestos notification for a NESHAP-
sized asbestos project, or an original annual notification, the
written notice shall be sent with an original signature by U.S.
Postal Service, commercial delivery service, or hand delivery.
If U.S. Postal Service is used, the submission date is the
postmark date.  If other service or hand delivery is used, the
submission date is the date that the document is received at the
Division.

(3)  An original asbestos notification for a less than
NESHAP-sized asbestos project or any revised notification may
be submitted by any of the methods in (2), or by facsimile, by
the date specified in R307-801-11. The sender shall ensure that
the fax is legible.

(4)  All original notifications shall contain the following

information:
(a)  The name, address, and telephone number of the owner

of the structure, and of any contractor working on the project;
(b)  Whether the operation is a demolition or a renovation

project;
(c)  A description of the structure that includes the size in

square feet or square meters, the number of floors, the age, and
the present and prior uses of the structure;

(d)  The procedures, including analytical methods, used to
inspect for the presence of ACM;

(e)  The location and address, including building number
or name and floor or room number, street address, city, county,
state, and zip code of the structure being demolished or
renovated;

(f)  A description of procedures for handling the discovery
of unexpected ACM or of nonfriable ACM that has become
friable or regulated;

(g)  A description of planned demolition or renovation
work, including the demolition and renovation techniques to be
used and a description of the affected structural components.

(5)  In addition to the information in (4) above, an original
demolition notification shall contain the following information:

(a)  An estimate of the amount of non-friable and non-
regulated ACM that will not become regulated as a result of
demolition activities and that will remain in the building during
demolition;

(b)  The starting and ending dates of demolition activities;
and

(c)  If the structure will be demolished under an order of a
state or local government agency, the name, title, and authority
of the government representative ordering the demolition, the
date the order was issued, and the date the demolition was
ordered to commence.  A copy of the order shall be attached to
the notification.

(6)  In addition to the information in (4) and (5) above, an
original asbestos notification or an annual notification shall
contain the following information:

(a)  An estimate of the approximate amount of ACM to be
stripped, including which units of measure were used;

(b)  The scheduled starting and completion dates of
asbestos removal work in a renovation or demolition;

(c)  The beginning and ending dates for preparation and
asbestos removal, and of renovation activities if applicable;

(d)  If an emergency renovation operation will be
performed, the date and hour the emergency occurred, a
description of the event and an explanation of how the event has
caused unsafe conditions or would cause equipment damage or
unreasonable financial burden;

(e)  A description of work practices and engineering
controls to be used to prevent emissions of asbestos at the
demolition or renovation work site;

(f)  The name and location of the waste disposal site where
the asbestos waste will be deposited, including the name and
telephone number of the waste disposal site contact;

(g)  The name, address, contact person, and phone number
of the waste transporters; and

(h)  The name, contact person, and phone number of the
person receiving the waste shipment record as required by 40
CFR 61.150(d)(1).
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(7)  A revised notification shall contain the following
information:

(a)  The name, address, and telephone number of the owner
of the structure, and any demolition or asbestos abatement
contractor working on the project;

(b)  Whether the operation is a demolition or a renovation
project;

(c)  The date that the original notification was submitted;
(d)  The applicable original start and stop dates for asbestos

removal, renovation, or demolition;
(e)  Revised start and stop dates, if applicable, for asbestos

removal or demolition activities;
(f)  Changes in amount of asbestos to be removed, if

applicable; and
(g)  All other changes.
(8)  If a NESHAP-sized asbestos project that requires a

notification under (4) above or a demolition project that requires
a notification under (4) above will commence on a date other
than the date submitted in the original written notification, the
executive secretary shall be notified of the new starting date by
the following deadlines.

(a)  If the new starting date is later than the original starting
date, notice by telephone shall be given as soon as possible
before the original starting date and a revised notice shall be
submitted in accordance with R307-801-12(7) as soon as
possible before, but no later than, the original starting date.

(b)  If the new starting date is earlier than the original
starting date, submit a written notice in accordance with R307-
801-12(7) at least ten working days before beginning the
project.

(c)  In no event shall an asbestos project covered by this
subsection begin on a date other than the new starting date
submitted in the revised written notice.

R307-801-13.  Renovation and Demolition:  Requirements
for Certified Workers.

(1)  A supervisor who has been certified under R307-801
shall be on site during asbestos project setup, asbestos removal,
stripping, cleaning and dismantling of the project, and other
handling of uncontainerized RACM.

(2)  All persons handling greater than the SSSD amount of
uncontainerized RACM shall be workers or supervisors certified
under R307-801.

R307-801-14.  Renovation and Demolition:  Asbestos Work
Practices.

(1)  Persons performing any asbestos project shall follow
the work practices in this subsection. Where the work practices
in R307-801-14(1) and (2) are required, wrap and cut, open top
catch bags, glove bags, and mini-enclosures may be used in
combination with those work practices.

(a)  Adequately wet RACM with amended water before
exposing or disturbing it.

(b)  Install barriers and post warning signs to prevent
access to the work area. Warning signs shall conform to the
specifications of 29 CFR 1926.1101(k)(7).

(c)  Keep RACM adequately wet until it is containerized
and disposed of in accordance with R307-801-15.

(d)  Ensure that RACM that is stripped or removed is

promptly containerized.
(e)  Prevent visible particulate matter and uncontainerized

asbestos-containing debris and waste originating in the asbestos
work area from being released outside of the negative pressure
enclosure or designated work area.

(f)  Filter all waste water to 5 microns before discharging
it to a sanitary sewer.

(g)  Decontaminate the outside of all persons, equipment
and waste bags before they leave the work area.

(h)  Apply encapsulant to RACM that is exposed but not
removed during stripping.

(i)  Clean the work area, drop cloths, and other interior
surfaces of the enclosure using HEPA vacuum and wet cleaning
techniques until there is no visible residue before dismantling
barriers.

(j)  After cleaning and before dismantling enclosure
barriers, mist the space and surfaces inside of the enclosure with
a penetrating encapsulant designed for that purpose.

(k)  Handle and dispose of friable ACM or RACM
according to the disposal provisions of R307-801.

(2)  All operators of NESHAP-sized asbestos projects shall
install a negative pressure enclosure using the following work
practices.

(a)  All openings to the work area shall be covered with at
least one layer of 6 mil or thicker polyethylene sheeting sealed
with duct tape or an equivalent barrier to air flow.

(b)  If RACM debris is present, the site shall be prepared
by removing the debris using the work practice and disposal
requirements of R307-801. If the total amount of loose visible
RACM debris throughout the entire work area is less than the
SSSD amount, then site preparation may begin after notification
and before the end of the ten-day waiting period.

(c)  All persons shall enter and leave the negative pressure
enclosure or work area only through the decontamination unit.

(d)  All persons subject to R307-801 shall shower before
entering the clean-room of the decontamination unit when
exiting the enclosure.

(e)  No materials may be removed from the enclosure or
brought into the enclosure through any opening other than a
waste load-out or a decontamination unit.

(f)  The negative pressure enclosure of the work area shall
be constructed with the following specifications:

(i)  Apply at least two layers of 6 mil or thicker
polyethylene sheeting or its equivalent to the floor extending at
least one foot up every wall and seal in place with duct tape or
its equivalent;

(ii)  Apply at least 2 layers of 4 mil or thicker polyethylene
sheeting or its equivalent to the walls without locating seams in
wall or floor corners;

(iii)  Seal all seams with duct tape or its equivalent; and
(iv)  Maintain the integrity of all enclosure barriers.
(v)  Where a wall or floor will be removed as part of the

asbestos project, polyethylene sheeting need not be applied to
that component.

(g)  View ports shall be installed in the enclosure or
barriers where feasible. View ports shall be:

(i)  At least one foot tall and one foot wide;
(ii)  Made of clear material that is impermeable to the

passage of air, such as an acrylic sheet;
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(iii)  Positioned so as to maximize the view of the inside of
the enclosure from a position outside the enclosure; and

(iv)  Accessible to a person outside of the enclosure.
(h)  A decontamination unit shall be constructed according

to the following specifications:
(i)  The unit shall be attached to the enclosure or work area;
(ii)  The decontamination unit shall consist of at least 3

chambers as specified by 29 CFR 1926.1101(j)(1);
(iii)  The clean room, which is the chamber that opens to

the outside, shall be no less than 3 feet wide by 3 feet long;
(iv)  The dirty room, which is the chamber that opens to the

negative pressure enclosure or the designated work area, shall be
no less than 3 feet wide by 3 feet long;

(v)  The dirty room shall be provided with an accessible
waste bag at any time that asbestos work is being done.

(i)  A separate waste load-out following the specifications
below may be attached to the enclosure for removal of
decontaminated waste containers and decontaminated or
wrapped tools from the enclosure.

(i)  The waste load-out shall consist of at least one chamber
constructed of 6 mil or thicker polyethylene walls and 6 mil or
thicker polyethylene flaps or the equivalent on the outside and
inside entrances;

(ii)  The waste load-out chamber shall be at least 3 feet
long, 3 feet high, and 3 feet wide; and

(iii)  The waste load-out supplies shall be sufficient to
decontaminate bags, and may include a water supply with
filtered drain, clean rags and clean bags.

(j)  Negative air pressure and flow shall be established and
maintained within the enclosure by:

(i)  Maintaining four air changes per hour in the enclosure;
(ii)  Routing the exhaust from HEPA filtered ventilation

units to the outside of the structure whenever possible;
(iii)  Maintaining a minimum of 0.02 column inches of

water pressure differential relative to outside pressure; and
(iv)  Maintaining a monitoring device to measure the

negative pressure in the enclosure.
(3)  In lieu of two layers of polyethylene on the walls and

the floors as required by R307-801-(2)(f)(i) and (ii), the
following work practices and controls may be used only under
the circumstances described below:

(a)  If an asbestos project is conducted in a crawl space or
pipe chase and the available space is less that 6 feet high or is
less than 3 feet wide, then the following may be used:

(i)  Drop cloths extending at least 6 feet around all RACM
to be removed, or extended to a wall and attached with duct tape
or equivalent; and

(ii)  Either glovebags, wrap and cut, or the open top catch
bag method must be used.  The open top catch bag method may
be used only if the material to be removed is pre-formed RACM
pipe insulation.

(b)  Scattered ACM.  If the RACM is scattered in small
patches, such as isolated pipe fittings, the following procedures
may be used.

(i)  Glovebags, mini-enclosures as described in R307-801-
14(5), or wrap and cut methods with drop cloths large enough
to capture all RACM fragments that fall from the work area may
be used.

(ii)  If all asbestos disturbance is limited to the inside of

negative pressure glovebags or mini-enclosure, then openings
need not be sealed and negative pressure need not be maintained
outside of the glovebags or mini-enclosure during the asbestos
removal operation.

(iii)  A remote decontamination unit may be used as
described in R307-801-14(5)(d) only if an attached
decontamination unit is not feasible.

(4)  During outdoor asbestos projects, the work practices
of R307-801-8 shall be followed, with the following
modifications:

(a)  Negative pressure need not be maintained if there is
not an enclosure;

(b)  Six mil polyethylene or equivalent drop cloth large
enough to capture all RACM fragments that fall from the work
area shall be used; and

(c)  A remote decontamination unit as described in R307-
801-14(5)(d) may be used.

(5)  Special work practices.
(a)  If the wrap and cut method is used:
(i)  The component shall be cut at least 6 inches from any

RACM on that component;
(ii)  If asbestos will be removed from the component to

accomodate cutting, the asbestos removal shall be done using a
single glove bag for each cut, and no RACM shall be disturbed
outside of a glove bag;

(iii)  The wrapping shall be leak tight and shall consist of
two layers of 6 mil polyethylene, each individually sealed with
duct tape, and all RACM between the cuts shall be sealed inside
wrap; and

(iv)  The wrapping shall remain intact and leak-tight
throughout the removal and disposal process.

(b)  If the open top catch bag method is used:
(i)  Asbestos waste bags that are leak tight and strong

enough to hold contents securely shall be used;
(ii)  The bag shall be placed underneath the stripping

operation to minimize ACM falling onto the drop cloth;
(iii)  All material stripped from the component shall be

placed in the bag;
(iv)  One worker shall hold the bag and another worker

shall strip the ACM into the bag; and
(v)  A drop cloth large enough to capture all RACM

originating in the work area shall be used.
(c)  If glove bags are used, they shall be negative pressure,

and the procedures required by 29 CFR 1926.1101(g)(5) shall
be followed.

(d)  A remote decontamination unit may be used under the
conditions set forth in R307-801-14(3)(b) or (4), or when
approved by the executive secretary.  The remote
decontamination unit and procedures shall include:

(i)  Outerwear shall be HEPA vacuumed or removed, and
additional clean protective outerwear shall be put on;

(ii)  Either polyethylene sheeting shall be placed on the
path to the decontamination unit and the path shall be blocked
or taped off to prevent public access, or workers shall be
conveyed to the remote decontamination unit in a vehicle that
has been lined with two layers of 6 mil or thicker polyethelene
sheeting or its equivalent; and

(iii)  The polyethylene path or vehicle liner shall be
removed at the end of the project, and disposed of as asbestos
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waste.
(e)  Mini-enclosures, when used under approved

conditions, shall conform to the requirements of 29 CFR
1926.1101(g)(5)(vi).

R307-801-15.  Disposal and Handling of Asbestos Waste.
(1)  Containerize ACWM while adequately wet.
(2)  Asbestos waste containers shall be leak-tight and

strong enough to hold contents securely.
(3)  Containers shall be labeled with the waste generator’s

name, address, and phone number, and the contractor’s name
and address, before they are removed from the work area.

(4)  Containerized RACM shall be disposed of at a landfill
which complies with 40 CFR 61.150.

(5)  The waste shipment record shall include a list of items
and the amount of asbestos waste being shipped.  The waste
generator originates and signs this document.

R307-801-16.  Records.
(1)  Certified asbestos companies shall maintain records of

all asbestos projects that they perform and shall make these
records available to the executive secretary upon request. The
records shall be retained for at least five years. Maintained
records shall include the following:

(a)  Names and state certification numbers of the asbestos
workers and supervisors who performed the asbestos project;

(b)  Location and description of the asbestos project and
amount of Friable ACM removed;

(c)  Starting and completion dates of the asbestos project;
(d)  Summary of the procedures used to comply with

applicable requirements including copies of all notifications;
and

(e)  Waste shipment records maintained in accordance with
40 CFR Part 61, Subpart M, NESHAP.

(f)  Asbestos surveys associated with the asbestos project.
(2)  All other persons subject to the inspection

requirements of R307-801-9 shall maintain copies of asbestos
survey reports for at least one year after renovation or
demolition activities have ceased, and shall make these reports
available to the executive secretary upon request.

KEY:  air pollution, asbestos, asbestos hazard emergency
response*, schools
August 1, 2000 19-2-104(1)(d)
Notice of Continuation April 23, 200219-2-104(3)(r) through (t)

40 CFR Part 61, Subpart M
40 CFR Part 763, Subpart E

R315.  Environmental Quality, Solid and Hazardous Waste.
R315-304.  Industrial Solid Waste Landfill Requirements.
R315-304-1.  Applicability.

(1)  Except for a Class IIIb Landfill that receives waste
exclusively from on-site, the requirements of Rule R315-304
apply to each Class III Landfill as specified.

(2)  For a Class IIIb Landfill that receives waste
exclusively from on site:

(a)  the requirements of Rule R315-304 become effective
July 15, 1999.

(b)  The owner or operator of a landfill may;
(i)  apply to the Executive Secretary for an extension of

time beyond July 15, 1999 to meet the requirements of Rule
R315-304; and

(ii)  be placed on a compliance schedule by the Executive
Secretary.

(3)  The requirements of Rule R315-304 do not apply to
the following materials managed at an industrial facility:

(a)  fly ash waste, bottom ash waste, slag waste, or flue gas
emission control dust generated primarily from the combustion
of coal or other fossil fuels;

(b)  wastes from the extraction, beneficiation, and
processing of ores and minerals;

(c)  electric arc furnace slag, open hearth furnace slag, and
other slags generated during carbon steel production; and

(d)  cement kiln dust.

R315-304-2.  Industrial Landfill Standards for Performance.
Each Class III Landfill shall meet the landfill standards for

performance as specified in Section R315-303-2.

R315-304-3.  Definitions.
Terms used in Rule R315-304 are defined in Section R315-

301-2.  In addition, for the purpose of Rule R315-304, the
following definitions apply.

(1)  "Class IIIa Landfill" means an industrial solid waste
landfill that is not open to the general public and may accept:

(a)  any nonhazardous industrial waste;
(b)  waste that is exempt from hazardous waste regulations

under Section R315-2-4; or
(c)  conditionally exempt small quantity generator

hazardous waste as defined by Section R315-2-5.
(2)  "Class IIIb Landfill" means an industrial solid waste

landfill that is not open to the general public and may accept any
nonhazardous industrial solid waste except:

(a)  waste that is exempt from hazardous waste regulations
under Section R315-2-4, excluding Subsections R315-2-4(b)(3),
(4), (5), (7), and (14), unless approved by the Executive
Secretary; or

(b)  conditionally exempt small quantity generator
hazardous waste as defined by Section R315-2-5.

(3)  "Existing Class III Landfill" means:
(a)  for a Class IIIa Landfill and a Class IIIb Landfill that

does not receive waste exclusively from on-site, an industrial
solid waste landfill that began receiving waste on or before
January 1, 1998; and

(b)  for a Class IIIb Landfill that receives waste exclusively
from on-site, an industrial solid waste landfill that began
receiving waste on or before July 15, 1999.
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(4)  "New Class III Landfill" means:
(a)  for a Class IIIa Landfill and a Class IIIb Landfill that

does not receive waste exclusively from on-site, an industrial
solid waste landfill that began receiving waste after January 1,
1998; and

(b)  for a Class IIIb Landfill that receives waste exclusively
from on-site, an industrial solid waste landfill that began
receiving waste after July 15, 1999.

R315-304-4.  Industrial Landfill Location Standards.
(1)  Class IIIa Landfills.
(a)  A new Class IIIa Landfill shall meet the location

standards of Subsection R315-302-1(2).
(b)  A new Class IIIa Landfill that is proposed on the site

of generation of the industrial solid waste or a lateral expansion
of an existing Class IIIa Landfill, shall meet the location
standards of Subsections R315-302-1(2)(b), (c), (d), and (e)
with respect to geology, surface water, wetlands, and ground
water.

(c)  An existing Class IIIa Landfill shall not be subject to
the location standards of Subsection R315-302-1(2).

(d)  An exemption from any location standard of
Subsection R315-302-1(2), except the standards for floodplains
and wetlands, may be granted by the Executive Secretary on a
site specific basis if it is determined that the exemption will
cause no adverse impacts to human health or the environment.

(i)  No exemption may be granted without application to
the Executive Secretary.

(ii)  If an exemption is granted, the landfill may be required
to have more stringent design, construction, monitoring
program, or operational practice to protect human health or the
environment.

(2)  Class IIIb Landfills.
(a)  A new Class IIIb landfill or a lateral expansion of an

existing Class IIIb Landfill shall be subject to the following
location standards:

(i)  the standards with respect to floodplains as specified in
Subsection R315-302-1(2)(c)(ii);

(ii)  the standards with respect to wetlands as specified in
Subsection R315-302-1(2)(d); and

(iii)  the landfill shall be located so that the lowest level of
waste is at least five feet above the historical high level of
ground water.

(b)  For a lateral expansion of an existing Class IIIb
Landfill, an exemption from any location standard of Subsection
R315-304-4(2)(a) may be granted by the Executive Secretary on
a site specific basis if it is determined that the exemption will
cause no adverse impacts to human health or the environment.

(i)  No exemption may be granted without application to
the Executive Secretary.

(ii)  If an exemption is granted, the landfill may be required
to have more stringent design, construction, monitoring
program, or operational practice to protect human health or the
environment.

(c)  An existing Class IIIb Landfill shall not be subject to
the location standards of Subsection R315-304-4(2)(a).

R315-304-5.  Industrial Landfill Requirements.
(1)  Each Class III Landfill shall meet the following

applicable requirements, as determined by the Executive
Secretary:

(a)  the plan of operation requirements of Subsections
R315-302-2(2)(a), (b), (c), (d), (g), (i), (j), (k), (l), (m), (n), and
(o);

(b)  the recordkeeping requirements of Subsections R315-
302-2(3)(a), (b)(i), (iii), (iv), and (vi);

(c)  the reporting requirements of Subsection R315-302-
2(4); and

(d)  the inspection requirements of Subsection R315-302-
2(5).

(2)  Each Class III Landfill shall meet the applicable
general requirements for closure and post-closure care of
Subsections R315-302-2(6); R315-302-3(2); (3); (4)(a), and (b);
(5); (6)(a)(iv) through (vi), (6)(b), and (c); and (7)(a) as
determined by the Executive Secretary.

(a)  Each Class IIIa Landfill shall meet the closure
requirements of Subsection R315-303-3(4).

(b)  Each Class IIIb Landfill shall meet the closure
requirements of Subsection R315-305-5(5)(b).

(c)  If a Class III Landfill is already subject to the closure
and post-closure requirements of another Federal or state agency
which are as stringent as specified in Subsections R315-304-
5(2)(a) or (b), the landfill may be exempt, upon approval of the
Executive Secretary, from the closure requirements of
Subsections R315-304-5(2)(a) or (b).

(3)  Standards for Design.
(a)  The owner or operator of a Class III Landfill shall

design the landfill to minimize the acceptance of liquids and
control storm water run-on/run-off as specified in Subsections
R315-303-3(1)(b), (c), and (d).

(b)  The owner or operator of a Class III Landfill shall
design the landfill to meet the requirements of Subsections
R315-303-3(7)(a), (c), (e), (f), (g), (h), and (i) as determined by
the Executive Secretary.

(4)  Ground Water Monitoring.
(a)  The owner or operator of a Class IIIa Landfill shall

monitor the ground water beneath the landfill as specified in
Rule R315-308.

(b)  Subject to the performance standard of Subsection
R315-303-2(1), if the owner or operator of a Class IIIa Landfill
is monitoring the ground water beneath the landfill and
otherwise meeting the requirements of a discharge permit as
issued by the Utah Division of Water Quality, the landfill may
be exempt, upon approval of the Executive Secretary, from the
ground water monitoring requirements of Rule R315-308.

(c)  A Class IIIb Landfill is exempt from the ground water
monitoring requirements of Rule R315-308.

(5)  Standards for Operation.
(a)  Each Class IIIa Landfill shall meet the standards of

Section R315-303-4 except:
(i)  for the requirements of Subsections R315-303-4(2)(f)

and R315-303-4(6); and
(ii)  may be exempt from the daily cover requirements of

Subsection R315-303-4(4) upon the demonstration that an
alternate schedule for the covering of waste at the landfill will
not present a threat to human health or the environment.

(b)  Each Class IIIb Landfill shall meet the requirements
for operation in Subsections R315-305-4(7) and R315-305-5(2)
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through (4) as determined by the Executive Secretary.
(6)  Financial Assurance.
(a)  The owner or operator of each Class III Landfill shall

establish financial assurance as required by Rule R315-309.
(b)  If the owner or operator of a Class III Landfill has

financial assurance, in effect and active, that covers the costs of
closure and post-closure care of the landfill as required by
another Federal or state agency which is as stringent as the
requirements of Rule R315-309, the landfill may be exempt,
upon approval of the Executive Secretary, from the financial
assurance requirements of Rule R315-309.

(7)  Permit Requirements.
(a)  Each Class III Landfill shall apply for and obtain a

permit to operate by meeting the requirements of Rule R315-
310.

(b)  The contents of a permit application for a Class IIIa
Landfill shall be the information required in Section R315-310-
4.

(c)  The contents of a permit application for a Class IIIb
Landfill shall be the information required in Section R315-310-
5.

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-105
Notice of Continuation April 11, 2002 19-6-108

40 CFR 257

R331.  Financial Institutions, Administration.
R331-22.  Rule Governing Reimbursement of Costs of
Financial Institutions for Production of Records.
R331-22-1.  Authority, Scope, and Purpose.

(1)  This rule is issued pursuant to Sections 7-1-301(6) and
78-27-48.

(2)  This rule applies to both federal and state chartered
financial institutions.

(3)  The purpose of this rule is to set consistent and
reasonable rates of reimbursement for costs to financial
institutions for their production of records.

R331-22-2.  Definitions.
(1)  "Financial institutions" means "financial institutions"

as defined in Section 7-1-103(10).
(2)  "Financial record" means an original of, a copy of, or

information known to have been derived from, any record held
by a financial institution pertaining to a customer’s relationship
with the financial institution.

(3)  "Party" shall mean an individual, corporation,
partnership, trust, association, joint venture, pool, syndicate,
sole proprietorship, unincorporated organization or any form of
business entity.  Party also includes any authorized
representative of that party who utilized or is utilizing any
service of a financial institution, or for whom a financial
institution is acting or has acted as a fiduciary, in relation to an
account maintained in the party’s name.

(4)  "Direct incurred costs" means costs incurred solely and
necessarily as a consequence of searching for, reproducing or
transporting books, papers, records, or other data in order to
comply with legal process or a formal written request or a
party’s authorization to produce a party’s financial records.  The
term does not include any allocation of fixed costs including
overhead, equipment, and depreciation.  If a financial institution
has financial records that are stored in an independent storage
facility that charges a fee to search for, reproduce, or transport
particular records requested, these costs are considered to be
directly incurred by the financial institution.

R331-22-3.  Costs Reimbursement.
As hereinafter provided, a party requiring or requesting

access to financial records pertaining to a party shall pay to the
financial institution that assembles or provides the financial
records a fee for reimbursement of reasonably necessary costs
which have been directly incurred according to the following
schedule:

(1)  Search and processing costs.
(a)  Manual Search and Processing Cost.  Reimbursement

of search and processing costs shall be the total amount of direct
personnel time spent in locating and retrieving, reproducing,
packaging and preparing financial records for shipment.  The
rate for search and processing costs is $11.00 per hour per
clerical/technical person and $17.00 per hour per
manager/supervisory person, computed per quarter hour and is
limited to the total amount of actual time spent in locating and
retrieving documents or information or reproducing or
packaging and preparing documents for shipment which were
required or requested by a party.  If less than a quarter hour is
spent, the minimum charge shall be for a quarter hour.
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(b)  Data Processing Search and Processing Cost.  Search
and processing costs reflecting the actual costs of extracting
information stored by computer in the format in which it is
normally produced, based on computer time and necessary
supplies will be charged.  Personnel time for computer search
shall be paid for only at the rates specified in this section.

(2)  Reproduction costs.  Reimbursement for reproduction
costs shall be the costs incurred in making the copies of
documents required or requested.  The rate for reproduction
costs for making copies of required or requested documents is
25 cents for each page, including copies produced by
reader/printer reproduction process, photographs and films.
Duplicate microfiche is 50 cents per microfiche and computer
diskette is $5.00 per diskette.  Other materials are reimbursed at
actual costs.

(3)  Transportation costs.  Reimbursement for
transportation costs shall be for reasonably necessary costs
directly incurred to transport personnel to locate and retrieve the
information required or requested and necessary costs directly
incurred solely by the need to convey the required or requested
material to the place of examination.

R331-22-4.  Conditions for Payment.
(1)  Limitations.  Payment for reasonably necessary,

directly incurred costs to financial institutions shall be limited
to material required or requested.

(2)  Separate consideration for component costs.  Payment
shall be made only for costs that are both directly incurred and
reasonably necessary.  In determining whether costs are
reasonably necessary, search and processing, reproduction and
transportation costs shall be considered separately.

(3)  Compliance with legal process, requests, or
authorization.  No payment shall be made until the financial
institution satisfactorily complies with the legal process or
formal written request, or party authorization, except that in the
case where the legal process or formal written request is
withdrawn, or the party authorization is revoked, the financial
institution shall be reimbursed for reasonably necessary costs
directly incurred in the assembling of financial records required
or requested to be produced prior to the time that the financial
institution is notified that the legal process or request is
withdrawn or defeated or that the party has revoked his or her
authorization.

(4)  Itemized bill or invoice.  No payment shall be made
unless the financial institution submits an itemized bill or
invoice showing specific details concerning the search and
processing, reproduction and transportation costs.

KEY:  financial institutions, costs
November 17, 1998 7-1-301(6)
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R392.  Health, Epidemiology and Laboratory Services,
Environmental Services.
R392-400.  Temporary Mass Gatherings Sanitation.
R392-400-1.  Authority.

This rule is authorized under Utah Code Section 26-15-2.

R392-400-2.  Purpose.
It is the purpose of this rule:
(1)  to protect, preserve and promote the physical health of

the public;
(2)  to prevent and control the incidence of communicable

diseases;
(3)  to reduce hazards to health and environment;
(4)  to maintain adequate sanitation and public health;
(5)  to protect the safety of the public; and
(6)  to promote the general welfare.

R392-400-3.  Definitions.
(1)  "Department" means the Utah Department of Health

(UDOH).
(2)  "Director" means the executive director of the Utah

Department of Health or the executive director’s designee.
(3)  "Drinking Water Station" means a location where a

person may obtain safe drinking water free of charge.
(4)  "First Aid Station" means a temporary or permanent

enclosed space or structure where a person can receive first aid
and emergency medical care.

(5)  "Health Officer" means the director of the local health
department having jurisdiction or the health officer’s designee.

(6)  "Operator" means a person, group, corporation,
partnership, governing body, association, or other public or
private organization legally responsible for the overall operation
of a temporary mass gathering.

(7)  "Owner" means any person who alone, jointly, or
severally with others:

(a)  has legal title to any premises, with or without
accompanying actual possession thereof or;

(b)  has charge, care, or control of any premises, as legal or
equitable owner, agent of the owner, or lessee.

(8)  "Permit" means a written form of authorization written
in accordance with this rule.

(9)  "Person" means any individual, public or private
corporation and its officers, partnership, association, firm,
trustee, executor of an estate, the State or its departments,
institution, bureau, agency, county, city, political subdivision,
or any legal entity recognized by law.

(10)  "Safe Drinking Water" means potable water meeting
State safe drinking water rules or bottled water as regulated by
the Utah Department of Agriculture and Food.

(11)  "Safe Drinking Water System" means a system for
delivering safe drinking water that is approved by the local
health officer.

(12)  "Solid Waste" means garbage, refuse, trash, rubbish,
hazardous waste, dead animals, sludge, liquid or semi liquid
waste, other spent, useless, worthless, or discarded materials or
materials stored or accumulated for the purpose of discarding,
materials that have served their original intended purpose.

(13)  "Staff’ means any person who:
(a)  works for or provides services for or on behalf of the
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operator or a vendor, or
(b)  is a vendor at a gathering.
(14)  "Temporary Mass Gathering" or "Gathering" means

an actual or reasonably anticipated assembly of 500 or more
people, which continues or can reasonably be expected to
continue for two or more hours per day, at a site for a purpose
different from the designed use and usual type of occupancy.  A
temporary mass gathering does not include an assembly of
people at a location with permanent facilities designed for that
specific assembly, unless the designed occupancy levels are
exceeded.

(15)  "Vendor" means any person who sells or offers food
for public consumption.

(16)  "Wastewater" means used water or water carried
wastes produced by man, animal, or fowl.

R392-400-4.  Permit To Operate Required.
(1)  A person may not operate a temporary mass gathering

without a valid written permit issued by the health officer.
(2)  The health officer may exempt a parade from the

permit requirement if the operator submits an application as
required in Section R392-400-6 and the health officer
determines that the availability of existing public sanitary
facilities, drinking water and trash containers is sufficient to
protect public health.

(3)  A temporary mass gathering may not exceed 30 days
unless otherwise approved by the health officer.

R392-400-5.  Gathering Operator Required On Site.
(1)  The operator shall establish a headquarters at the

gathering site.
(2)  The operator or the operator’s designee shall be present

at the gathering at all times during operating hours.

R392-400-6.  Permit Application Required.
(1)  The health officer shall prescribe the application

process, and shall require the applicant to submit an application
at least 15 days prior to the first advertisement of the gathering
and at least 30 days prior to the first day of the gathering. The
health officer may grant an exception to this requirement on a
case by case basis because of the nature of the event, scarcity of
problems associated with the event in the past or other public
health related criteria.

(2)  An application for a permit shall be in writing to the
health officer and include the following information:

(a)  name, address, telephone number, and fax number (if
applicable) of the operator;

(b)  number of people expected to attend the gathering;
(c)  a description of the type of gathering to be held with

the date(s) and times the gathering will be held;
(d)  estimated length of stay of attendees;
(e)  name, address, telephone number, and fax number (if

applicable) of property owner;
(f)  location of the gathering and a site plan delineating the

area where the gathering is to be held including the following:
(i)  the parking area available for patrons;
(ii)  location of entrance, exit, and interior roadways and

walks;
(iii)  location, type, and provider of restroom facilities;

(iv)  location and description of water stations;
(v)  location and number of food stands, and the types of

food to be served if known;
(vi)  location, number, type, and provider of solid waste

containers;
(vii)  location of operator’s headquarters at the gathering;
(viii)  a plan to provide lighting adequate to ensure the

comfort and safety of attendees and staff;
(ix)  location of all parking areas designated for the

gathering and under the operator’s control.
(g)  the name of the solid and liquid waste haulers with

whom the operator has contracted, unless exempted by this rule;
(h)  a site clean up plan after the gathering;
(i)  total number, and qualifications of first aid station

personnel;
(j)  plan for directional and exit signs;
(k)  a plan developed by the operator to address nuisances

or health hazards associated with animals present at the
gathering;

(l)  plans to address hazardous conditions as required in
Section R392-400-13;

(m)  emergency medical services operational plan approved
by the local licensed emergency medical services agency
director, including the location of all first aid stations and
emergency medical resources;

(n)  any other information specifically requested by the
health officer as necessary to protect public health.

(3)  The health officer shall require a separate application
for each temporary mass gathering.

(4)  The health officer shall consider the proximity and risk
of known health hazards when determining the acceptability of
a proposed gathering site.

R392-400-7.  Permit.
(1)  The health officer may attach conditions or grant

waivers to a permit, in accordance with this rule, in order to
meet specific public health and safety concerns.

(2)  The health officer may deny a permit for any of the
following reasons:

(a)  failure of the applicant to show that the gathering will
be held or operated in accordance with the requirements and
standards of this rule;

(b)  submission of incorrect, incomplete, or false
information in the application ;

(c)  the gathering will be in violation of law.
(3)  The health officer shall return a denied permit

application to the applicant within 5 working days of
submission, specifying the basis for denial in writing.

(4)  The applicant may appeal a denied permit in
accordance with the procedures established by the local Board
of Health.

R392-400-8.  Inspections.
(1)  The director and health officer may conduct

inspections before, during, and after a gathering to ensure
compliance with R392-400 and approved plans.

(2)  The operator shall provide the director and health
officer with access to all areas of the gathering that the director
and health officer deem necessary and the number of access
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credentials they request.
(3)  The operator shall effectively communicate the

director’s and health officer’s access privileges to staff.

R392-400-9.  Notice Of Violation Or Closing.
(1)  The health officer may issue a notice of violation to the

owner, operator or the operator’s designee if the gathering fails
to meet the requirements of this rule or the conditions of the
permit.

(2)  The health officer shall, in accordance with R392-100
Food Service Sanitation, direct the disposition of any food
items, including ice and water, that have been adulterated or are
otherwise unfit for human consumption.

(3)  The health officer may issue a notice of closure of the
gathering or part thereof to the owner, operator or the operator’s
designee if the health officer determines that conditions at the
gathering constitute a serious or imminent health hazard.

(4)  No gathering site or part thereof that has been closed
may be used for a gathering until the department or health
officer determines that the conditions causing the closure have
been abated and written approval is received from the
department or health officer. The director or health officer shall
remove the posted notice whenever the violation(s) upon which
closing, and posting were based has been remedied.

(5)  No unauthorized person may deface or remove a
posted notice from any gathering site that has been closed by the
director or local health officer.

(6)  The operator may appeal a notice or closure in
accordance with the procedures established by the local Board
of Health or the Utah Administrative Procedures Act, whichever
is applicable.

R392-400-10.  Solid Waste Management.
(1)  The operator shall contract with a solid waste hauler

approved by health officer. The operator is exempt from this
requirement if the operator is approved by the health officer as
a solid waste hauler and is identified as the solid waste hauler
for the gathering.  The health officer shall establish written
criteria for approving a solid waste hauler.

(2)  The operator shall provide and strategically locate a
sufficient number of covered waste containers approved by the
health officer to effectively accommodate the solid waste
generated at the gathering.

(3)  The operator shall ensure that the waste containers are
emptied as often as necessary to prevent overflowing, littering,
or insect or rodent infestation.

(4)  The operator shall ensure that solid waste and litter are
cleaned from the property periodically during the gathering and
that, within 24 hours following the gathering, the property is
free of solid waste and is clean.  On a case by case basis, the
health officer may allow for more than 24 hours to clean up the
site because of the time of year, nature of the event or other
extenuating circumstances if the health officer is satisfied that
the extension will not adversely affect the public health

(5)  The operator shall ensure that litter is prevented from
being blown from the gathering site onto adjacent properties.

(6)  The operator shall ensure that all solid waste is
collected and disposed of at a solid waste disposal or recycling
facility meeting State and local solid waste disposal facility

requirements.
(7)  The operator, staff, participants, and spectators shall

comply with all applicable State and local requirements for solid
waste management.

R392-400-11.  Site Maintenance.
(1)  All buildings or structures provided for the gathering

shall be maintained in a safe, clean condition, in good repair,
and in compliance with all applicable laws.

(2)  A gathering that provides overnight parking for
occupied recreational vehicles in connection with the gathering,
shall comply with R392-301 Recreational Vehicle Park
Sanitation and local recreational vehicle parks regulations.

(3)  The operator shall eliminate any infestation of vermin
within any part of a structure intended for occupancy, food
storage, or restroom facilities prior to, during, and immediately
following a gathering.

(4)  The operator is responsible for the maintenance and
sanitary condition of the gathering site and facilities. The
operator shall prevent the occurrence of any nuisance and
immediately take steps to cause the abatement of any nuisance
or insanitary condition that may develop.

(5)  A gathering site shall be constructed to provide surface
drainage adequate to prevent flooding of the gathering site and
to prevent water related nuisances on adjacent properties.

(6)  Sufficient signs shall identify and show the location of
first aid, restroom and drinking water facilities so spectators and
participants can readily find them from any place on the
gathering site.

(7)  The operator shall provide lighting adequate to ensure
the comfort and safety of attendees.

(8)  All parking areas used for the gathering and under the
control of the gathering operator must meet the requirements of
this rule.

R392-400-12.  Emergency Medical Care Requirements.
(1)  The operator shall ensure that the gathering has at least

one first aid station. The health officer or local licensed
emergency medical services agency director(s) may require
more than one first aid station as they deem necessary because
of the nature of the event, time of year, risk of injuries or other
public health and safety needs.

(2)  First aid stations shall contain the following minimum
equipment and maintain the minimum levels over the duration
of the gathering:

(a)  1 Bag mask ventilation unit with adult, child, and
infant mask sizes

(b)  3 Oropharyngeal airways, adult, child, and infant sizes
(c)  1 Pocket mask
(d)  1 portable oxygen apparatus (tank, regulator, case)
(e)  1 Oxygen extension tubing
(f)  2 adult and 1 child nasal cannula
(g)  2 adult and 1 child non-rebreather mask
(h)  1 adult and 1 child blood pressure cuff
(i)  1 stethoscope
(j)  2 pillows
(k)  2 emesis basins
(l)  4 blankets
(m)  4 sheets
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(n)  12 towels
(o)  six 5x9 or 8x10 trauma dressings
(p)  thirty 4x4 gauze dressings
(q)  12 kerlix or other roller bandage
(r)  3 roles of adhesive tape
(s)  3 cervical collars, 1 regular, 1 no-neck, one pediatric
(t)  1 back board with straps
(u)  6 non-traction extremity splints (e.g.,cardboard, ladder,

SAM splints, air splints)
(v)  10 triangular bandages
(w)  2 pair of shears
(x)  1 obstetrical kit
(y)  2 pen lights
(z)  100 assorted bandaids
(aa)  1 traction splint
(bb)  2 tubes of oral glucose
(cc)  1 box of exam gloves
(dd)  4 biohazard bags
(ee)  1 portable suction device
(ff)  1 basic life support jump kit for every 2 gathering

medical providers
(gg)  1 automatic external defibrillator
(hh)  1 examination table, cot or bed.
(3)  First aid stations shall afford privacy to a person

receiving care or treatment.
(4)  First aid stations shall be of sufficient size to

accommodate the number of care givers required, and the
predicted number of sick or injured persons.

(5)  First aid stations shall be strategically located to
provide expedient medical care for those attending or
participating in the gathering.

(6)  First aid stations shall be easily accessible by
emergency vehicles. The operator shall provide the local
licensed emergency medical services director(s) a map of the
gathering site which includes location of first aid stations,
emergency vehicle ingress and egress routes, landing zones (if
applicable) and rendezvous locations.

(7)  A first aid station shall be clearly marked and
identifiable as a first aid station.

(8)  At least two state-licensed or certified medical
providers, such as an emergency medical technician, paramedic,
nurse, physician’s assistant or medical doctor shall be present to
staff each first aid station. A gathering having more than 2,500
attendees shall have at least two additional emergency medical
providers for each additional 5,000 attendees or fraction thereof.
The health officer or local licensed emergency medical services
agency director(s) may require additional emergency medical
services personnel as deemed necessary because of the nature of
the event, time of year, risk of injuries or other public health and
safety needs.

(9)  First aid stations shall be staffed by individuals
meeting the following minimum requirements:

(a)  is at least 18 years of age;
(b)  has a current state license or certification showing

competency to be an emergency medical technician, paramedic,
nurse, physician’s assistant or physician.

(10)  The operator shall ensure that the medical staff have
access to telephones or radios to contact outside emergency
medical.  The operator shall provide the local licensed

emergency medical services director(s) the telephone numbers
and radio frequencies for accessing the gathering medical
providers.

(11)  The local health officer or local licensed emergency
medical services agency director may require the operator to
provide dedicated stand-by ambulances and personnel at the
gathering.  The operator will be financially responsible for the
costs of funding dedicated stand-by ambulances and personnel,
but not for the costs of providing transportation services to
individual patients.

(12)  The operator shall ensure that the staff person in
charge of the first aid station keeps accurate records of patients
and treatment, and that the health officer is notified of all cases
involving a serious injury or communicable disease in
accordance with R386-702 Communicable Disease Rule and
R386-703 Injury Reporting Rule.

(13)  The operator shall ensure that the staff person in
charge of the first aid station completes a Department approved
pre-hospital care form showing all assistance given each person
attended and that these forms are submitted to the Department
within 72 hours following the gathering.

R392-400-13.  Hazardous Conditions.
The operator shall develop contingency plans for

dangerous conditions during the gathering. The plans may
include evacuation, cancellation or delay of the gathering and
provision for support facilities.

R392-400-14.  Food Protection.
(1)  The operator and vendors shall comply with R392-100

Food Service Sanitation.
(2)  The operator shall assure that food vendors obtain

required food service operating permits from the health officer.

R392-400-15.  Safe Drinking Water Supply Requirements.
(1)  The operator shall ensure that all drinking water is

from a state-approved safe drinking water supply or bottled
water approved by the Utah Department of Agriculture and
Food.

(2)  Safe drinking water hauled to the gathering shall be
hauled and dispensed in a manner that protects public health as
determined by the health officer.

(3)  The operator shall provide and strategically locate
drinking water stations to effectively meet the drinking water
needs of attendees and staff.  At least four drinking water
stations are required.  An additional drinking water station is
required for each additional 150 attendees or fraction thereof,
above 500 persons. The health officer may reduce the number
of additional drinking water stations or require more than one
drinking water station for each additional 150 attendees or
fraction thereof above 500 persons because of the time of year,
heat index, nature of the event or other public health related
criteria.  If containers are needed to drink the water at the
required drinking water stations, the operator must provide
single use containers.

R392-400-16.  Wastewater Disposal Requirements.
(1)  All wastewater shall discharge to a public wastewater

treatment system unless no such system is available or practical
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for use as determined by the health officer.
(2)  Where a public sewer is not available or practical for

connection, wastewater shall discharge into a wastewater
treatment system approved in accordance with State and local
wastewater rules.

(3)  The health officer may allow portable restroom
facilities and wastewater holding tanks only where an approved
sewer system is not available or practical for connection.

(4)  The number of toilets and facilities shall be provided
in accordance with the following Table.
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(a)  If alcoholic beverages are consumed at the gathering,
the operator shall increase the number of required toilets by
40%.

(b)  For one year following the effective date of this rule
the health officer may allow portable multi-urinal stations to
substitute for up to 1/3 of the estimated men’s portion of the
required toilets.

(c)  The operator shall provide a minimum of one toilet that
is accessible by handicapped persons and at a rate of 5% of total
toilets.

(d)  Toilet facilities for men and women located in the
same building and adjacent to each other shall be separated by
an opaque, sound resistant wall. Direct line of sight from
outside a toilet facility to the toilets and urinals shall be
effectively obstructed.

(e)  The operator shall locate portable toilets a minimum of
100 feet from any food service operation and not more than 300
feet from grand stand or spectator or from other areas of activity
which pertain to the gathering, as outlined in the permit
application.  Where site conditions limit the placement of
portable toilets, the health officer may allow exemptions to these
distances.

(f)  The operator shall provide working hand wash stations
at a minimum rate of one per 10 portable toilets or portion
thereof.  The operator shall provide soap, water and single use
towels at each hand wash station. Where conditions make the
use of soap and water impractical, the health officer may allow
sanitizing gel in place of soap and water.  Sanitizing gel may not
be used in place of soap and water at hand wash stations used by
food service workers.

(g)  The operator shall provide a minimum of one covered
trash container for every 10 portable toilets or portion thereof.

(h)  The operator or coordinator shall ensure that all
portable toilets are of sound construction (such as non-
absorbent polyethylene), easily cleanable, and durable.

(i)  The tank capacity of each portable toilet shall not be
less than 60 gallons. Chemicals used for sanitizing agents in
portable toilets must be acceptable for use by the treatment
facility accepting the sewage.

(j)  Each portable toilet must be secured against vandalism
and adverse weather conditions by tie downs, anchors or similar
effective means.

(k)  The operator shall contract with a liquid waste hauler
that meets local health department requirements.  The operator
is exempt from this requirement if the operator is approved by
the health officer as a liquid waste hauler and is identified as the
liquid waste hauler for the gathering.

(i)  the operator shall require in the contract with the liquid
waste hauler that the hauler shall meet the requirements of this
Subsection.

(ii)  the liquid waste hauler shall have a written contract
with a wastewater treatment facility indicating that the
wastewater treatment facility will accept the wastewater.

(iii)  the liquid waste hauler must manifest all disposal of
liquid waste materials.  The liquid waste hauler shall present the
manifest to the health officer for the health officer’s review upon
request.

(l)  The operator shall ensure that all wastewater is
removed from each portable toilet at least once every 24 hours.
On a case by case basis, the health officer may change this
frequency because of the time of year, weather conditions,
nature of the event or other public health related criteria.  All
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wastewater removed shall be disposed of at a wastewater
treatment facility in accordance with State and local wastewater
disposal laws.

(m)  Each portable toilet must be serviced and sanitized at
time intervals that will maintain sanitary conditions of each
toilet.

(n)  At the conclusion of the gathering, each portable
restroom unit must be serviced and removed within 48 hours.
The health officer may extend or shorten this time because of the
time of year, weather conditions, the nature of the event or to
meet other public health needs.

R392-400-17.  Penalty.
(1)  Any person who violates any provision of this rule may

be assessed a penalty not to exceed the sum of $5,000 or be
punished for violation of a class B misdemeanor for the first
violation and for any subsequent similar violation within two
years for violation of a class A misdemeanor as provided in
Subsection 26-23-6.

(2)  Each day such violation is committed or permitted to
continue shall constitute a separate violation.

(3)  In addition to other penalties imposed, any person who
violates any requirement of this rule shall be liable for all
expenses incurred by the department and local health
department in removing or abating any nuisance, source of filth,
cause of sickness or infection, health hazard, or sanitation
violation.

R392-400-18.  Severability.
If a provision, clause, sentence, or paragraph of this rule or

the application thereof to any person or circumstances shall be
ruled invalid, such ruling shall not affect the other provisions or
applications of this rule, and to this end the provisions of this
rule are severable.

KEY:  public health, temporary mass gatherings, special
events
April 11, 2002 26-15-2

R406.  Health, Community and Family Health Services, WIC
Services.
R406-100.  Special Supplemental Nutrition Program for
Women, Infants and Children.
R406-100-1.  Incorporation of Federal Regulations.

The State WIC Office adopts the standards of the Special
Supplemental Nutrition Program for Women, Infants and
Children provided in 7 CFR 246, 1996 edition, which is
incorporated by reference.

R406-100-2.  Processing Time Frames.
(1)  The standards of 7 CFR 246.7(e)(2) are adopted and

incorporated by reference with the following exceptions:
(a)  Extensions of the processing time frames may be

granted in the following circumstances:
(i)  Clinics operating only 2 days a month or less.
(ii)  In emergency situations when, for example, an

employer in a particular geographic area engages in mass lay-
offs of personnel.

(iii)  In cases where there is difficulty in appointment
scheduling a time variation of 30 days may be added to or
subtracted from the certification intervals for all except pregnant
or postpartum women.

(b)  All potential Priority I applicants must be screened
before potential Priority III applicants, and all potential Priority
III applicants must be screened before all potential Priority VI
applicants.

R406-100-3.  Uncertified Waiting List.
(1)  The standards of 7 CFR 246.7(e)(1) are adopted and

incorporated by reference with the following exceptions:
(a)  Uncertified Waiting List means a log of names of

individuals who have applied for WIC benefits either by phone
or walk in, but who have not been determined WIC eligible.

(b)  When a clinic begins a priority system, the clinic must
begin maintaining waiting lists by priority of individuals who
visit or telephone the clinic to request program benefits.  If
screening appointments are not being taken, the clinic shall use
the Uncertified Waiting List log.  Applicants are to be placed on
the highest potential priority of the uncertified log in
chronological order by application date.

(c)  For clinic convenience, there are three uncertified
priority logs into which all potential applicants may be placed
prior to certification.  They are Priority I, III, and VI.  Priorities
II, IV, and V cannot be determined until after the certification
process had been completed.

R406-100-4.  Certified Waiting List.
The standards of 7 CFR 246.7(e)(1) are adopted and

incorporated by reference with the following exceptions:
(1)  Certified Waiting List means chronological files of

those persons who are determined by the State WIC Office to be
WIC eligible, are assigned a priority, and are waiting for funds
to become available so they can receive benefits.

(a)  After applicants have been determined to be eligible
through screening, and are certified, they are placed on the
Certified Waiting List according to their highest potential
priority.  These files are to be placed by priority in
chronological order by certification date.
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(b)  As case load decreases in each clinic, the clinic will
send vouchering appointment letters to applicants who are
certified and waiting.  All individuals in the highest priorities
must be served before individuals of a lower priority are served.

(c)  All individuals within a priority must be served
according to chronological date of their placement on the
Waiting List.

R406-100-5.  Residence.
The standards of 7 CFR 246.7(b)(1) are adopted and

incorporated by reference with the following exceptions:
Each applicant must state that the address given to the

clinic is the applicant’s current address.  The clinic’s staff then
determines that the address given is within the area served by
the agency and within the jurisdiction of the state.

If the applicant is a member of a special population such as
Indians or migrant farmworkers, and the address given is not
within the county or group of counties served from this clinic,
the applicant is eligible to be served from this clinic after the
clinic has received approval from the State WIC Office to serve
these populations.

R406-100-6.  Inadequate Income.
The standards of 7 CFR 246.7(c) are adopted and

incorporated by reference with the following exceptions:
(1)  Each applicant must submit income verification to the

clinic regarding the family’s income.  This is usually determined
by bringing in the previous month’s gross income, or it may be
an average of the yearly income.

(2)  The clinic staff shall determine whether the gross
income given is at or below 185% of the Income Poverty Level
established by the federal government.

R406-100-7.  Retention of WIC Files.
The standards of 7 CFR 246.25(a)(2) are adopted and

incorporated by reference with the following exceptions:
WIC files shall be maintained for federal or state auditors

review for the following retention periods:
(1)  Files of women participants shall be retained for a

minimum four years following the end of the fiscal year that
their files were closed.

(2)  Files of infants and children shall be retained until the
end of the fiscal year of the child’s tenth birthday.

R406-100-8.  Vendor Monitoring.
The standards of 7 CFR 246.12(i) are adopted and

incorporated by reference with the following exceptions:
(1)  The State WIC Office may conduct vendor monitoring

on all high risk vendors.
(2)  The State WIC Office shall determine high risk

vendors based on the following criteria:
(a)  vendor’s redeemed prices are higher than price list;
(b)  unusually large percentage of high priced food

instruments by vendor;
(c)  WIC business volume by vendor;
(d)  participant complaints or complaints from the clinic or

other vendors;
(e)  food instrument redemption errors;
(f)  accumulation of five or more sanctioning points as

listed in each vendor’s signed contract under the heading
Vendor Sanctions;

(g)  vendor out of compliance during monitoring
visit/redemption analysis;

(h)  complaints involving possible overcharging, fraud or
any violation that would cause disqualification for food stamps.

(3)  The United States Department of Agriculture, Food
and Nutrition Service, Instruction 806-4, which clarifies 7 CFR
246.12(f), and states that federal agencies have immunity from
state claims or review.  The Department of Health will not
conduct on-site monitoring reviews of commissaries or require
claims to be paid.

(4)  Copies of Instruction 806-4 are available at the State
WIC Office.

KEY:  nutrition, women, children, infants*
August 1, 1997 26-1-15
Notice of Continuation April 30, 2002



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 141



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 142

R406.  Health, Community and Family Health Services, WIC
Services.
R406-200.  Program Overview.
R406-200-1.  Introduction and Background.

(1)  Under the Child Nutrition Act of 1966 (42 U.S.C. Sec.
1786 et seq.), as amended, Congress has found that substantial
numbers of pregnant, postpartum and breast-feeding women,
infants and young children from families with inadequate
income are a special risk with respect to their physical and
mental health by reason of inadequate nutrition or health care,
or both.  The purpose of the program is to provide supplemental
foods and nutrition education through clinics to eligible persons.
The program serves as an adjunct to good health care, during
critical times of growth and development, in order to prevent the
occurrence of health problems and improve the health status of
these persons.

(2)  The Special Supplemental Nutrition Program for
Women, Infants and Children (WIC) is a supplemental foods
and nutrition education program funded by U.S.D.A. and
administered by the Utah State Department of Health, Division
of Family Health Services through local health departments, Ute
Indian Tribe, University of Utah Teen Mother and Child
Program and Community Health Center Inc./Migrant Worker
health Program.

(3)  WIC provides specified nutritious food supplements
and nutrition education to pregnant, postpartum and breast-
feeding women, infants and children (up to five years of age)
from families with inadequate income and who are determined
by competent professionals (physicians, nutritionists, nurses and
other trained health officials) to be at "nutritional risk".

(4)  The following criteria shall be met to be eligible to
receive supplemental foods:

(a)  Category and Age:
(i)  pregnant women for the duration of the pregnancy and

up to six weeks postpartum;
(ii)  breast-feeding women up to 12 months past delivery;
(iii)  postpartum women up to six months past delivery;
(iv)  infants and children up to five years of age.
(b)  Residence:  Residents of areas or members of

populations served by the clinic and within the jurisdiction of
the state.

(c)  Income:  Determined to be a member of a family or
family group which has a gross income at or below 185% of the
poverty guideline established by the federal government.

(d)  Nutritional Risk: Certified by a competent professional
authority on the staff of the clinic to be at nutritional need
through a medical or nutritional assessment.

(5)  Participants must be certified every six months to
determine their eligibility for the program, unless the participant
is a pregnant women.  Pregnant women are certified for the
duration of their pregnancy.

(6)  Upon certification for the program, eligible women,
infants and children are issued vouchers to use for obtaining
prescribed supplemental foods.

(7)  WIC participants may exchange their vouchers for
prescribed foods at retail stores which have entered into signed
vendor agreements with the State WIC Office.  The voucher
front is similar to a traveler’s check and is countersigned by the
WIC participant at the retailer’s check-out counter.  The voucher

is then processed like any check through normal bank clearing
procedures.  WIC vouchers are to be issued once every 30 days
and must be used within 30 days from the date of issue.
Retailers must redeem any vouchers they receive within 60 days.

(8)  The WIC Program represents more than just a voucher
for food.  A primary concern of the program is to deliver
preventive health care.  Through dietary counseling and
nutrition education, participants may come to understand the
relationship between good nutrition and their health.  In
addition, participants needing other health or social services are
identified at the time of certification and referred to the
appropriate agency.

(9)  The "State Plan of Program Operation and
Administration" is submitted annually to the U.S. Department
of Agriculture, Food and Nutrition Service, for approval.  Many
inclusions are mandated by the WIC program regulations while
others are details specific to Utah’s program.  The state plan
outlines general details concerning the operation and
administration of the WIC Program in the state of Utah.  The
"Utah State WIC Policies and Procedures Manual" deals
specifically with areas of Program operation and administration.

(10)  Copies of the state plan may be obtained from the
State WIC Office.

KEY:  nutrition, women, infants*, children
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R406.  Health, Community and Family Health Services, WIC
Services.
R406-201.  Outreach Program.
R406-201-1.  Availability of WIC Program Benefits.

(1)  Public Law 95-627 requires that the Utah State WIC
Office in cooperation with participating local agencies publicize
the availability of WIC program benefits to offices and
organizations that deal with significant numbers of potentially
eligible persons.

(2)  Legislation has also mandated that the State WIC
Office and clinics coordinate with the Food Stamp Program and
the Expanded Food and Nutrition Program and other special
counseling services that may affect the health and well-being of
pregnant women and children.

KEY:  nutrition, women, children, infants*
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R406.  Health, Community and Family Health Services, WIC
Services.
R406-202.  Eligibility.
R406-202-1.  Certification and Eligibility.

(1)  The State WIC Office shall provide all clinics with:
(a)  a uniform system for determining the eligibility of

persons for the WIC program;
(b)  uniform eligibility requirements and certification

procedures;
(c)  certification forms which shall be used to determine

eligibility and document all nutritional risk, income and
residency requirements for the certification process.

(2)  The certification process is described as follows:
(a)  When there are adequate program funds, each clinic

will accept applications, determine eligibility and notify the
applicants of their eligibility.

(b)  When there are not funds available to provide program
benefits, all applicants shall be placed on a waiting list and shall
be notified, in writing, within 20 days of their application date.
The application date is the date the applicant visits the clinic
during clinic office hours to request program benefits.

KEY:  nutrition, women, children, infants*
1993 26-1-15
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R406.  Health, Community and Family Health Services, WIC
Services.
R406-301.  Clinic Guidelines.
R406-301-1.  Development and Implementation of
Guidelines.

Each clinic approved for participation in the WIC program
may develop clinic guidelines for more efficient and equitable
program operations.  However, in every instance, these
guidelines must be approved by the State WIC Office prior to
implementation by the clinic.  All clinic guidelines must comply
with federal and state WIC laws.

KEY:  nutrition, women, children, infants*
1993 26-1-15
Notice of Continuation May 1, 2002
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1.  Utah Medicaid Program.
R414-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2)  The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2.  Definitions.
The following definitions are used throughout the rules of

the Division:
(1)  "Act" means the federal Social Security Act.
(2)  "Applicant" means any person who requests assistance

under the medical programs available through the Division.
(3)  "Categorically needy" means aged, blind or disabled

individuals or families and children:
(a)  who are otherwise eligible for Medicaid; and
(i)  who meet the financial eligibility requirements for

AFDC as in effect in the Utah State Plan on July 16, 1996; or
(ii)  who meet the financial eligibility requirements for SSI

or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii)  who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv)  is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v)  who is a child under age one born to a woman who was
receiving Medicaid on the date of the child’s birth and the child
remains with the mother; or

(vi)  who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii)  who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii)  who is a child for whom an adoption assistance
agreement with the state is in effect.

(b)  whose categorical eligibility is protected by statute.
(4)  "Code of Federal Regulations" (CFR) means the

publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5)  "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6)  "Department" means the Department of Health.
(7)  "Director" means the director of the Division.
(8)  "Division" means the Division of Health Care

Financing within the Department.
(9)  "Emergency medical condition" means a medical

condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a)  placing the patient’s health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or

(d)  death.
(10)  "Emergency service" means immediate medical

attention and service performed to treat an emergency medical
condition.  Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of
diagnosis.

(11)  "Emergency Services Only Program" means a health
program designed to cover a specific range of emergency
services.

(12)  "Executive Director" means the executive director of
the Department.

(13)  "InterQual" means the InterQual Medical Review
Criteria and System, a comprehensive, clinically based, patient
focused medical review criteria and system developed by
InterQual Inc.

(14)  "Medicaid agency" means the Department of Health.
(15)  "Medical assistance program" or "Medicaid program"

means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18, UCA.

(16)  "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(17)  "Medically necessary service" means that:
(a)  it is reasonably calculated to prevent, diagnose, or cure

conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b)  there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(18)  "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(19)  "Provider" means any person, individual or
corporation, institution or organization, qualified to perform
services available under the Medicaid program and who has
entered into a written contract with the Medicaid program.

(20)  "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(21)  "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

R414-1-3.  Single State Agency.
The Utah Department of Health is the Single State Agency

designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.

R414-1-4.  Medical Assistance Unit.
Within the Utah Department of Health, the Division of

Health Care Financing has been designated as the medical
assistance unit.
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R414-1-5.  State Plan.
As a condition for receipt of federal funds under title XIX

of the Act, the Utah Department of Health must submit a State
Plan contract to the federal government for the medical
assistance program, and agree to administer the program in
accordance with the provisions of the State Plan, the
requirements of Titles XI and XIX of the Act, and all applicable
federal regulations and other official issuances of the United
States Department of Health and Human Services.  A copy of
the State Plan is available for public inspection at the Division’s
offices during regular business hours.

R414-1-6.  Services Available.
(1)  Medical or hospital services available under the

Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2)  The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a)  inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(i)  The Department shall conduct an annual open
enrollment period for Medicaid recipients residing in
Intermediate Care Facilities for the Mentally Retarded to allow
each person the opportunity, on a yearly basis, to move to
Medicaid Home and Community-Based Waiver covered services
and supports that the Department has deemed appropriate for the
identified needs of the individual.

(ii)  The Department shall designate a three-month open
enrollment period each fiscal year.  The Department relocates
individuals whom it determines to be eligible through the open
enrollment process at the time appropriate services and supports
are available, and the Department has completed the required
Home and Community-Based Services Waiver procedures.

(b)  outpatient hospital services and rural health clinic
services;

(c)  other laboratory and x-ray services;
(d)  skilled nursing facility services, other than services in

an institution for mental diseases, for individuals 21 years of age
or older;

(e)  early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f)  family planning services and supplies for individuals of
child-bearing age;

(g)  physician’s services, whether furnished in the office,
the patient’s home, a hospital, a skilled nursing facility, or
elsewhere;

(h)  podiatrist’s services;
(i)  optometrist’s services;
(j)  psychologist’s services;
(k)  interpreter’s services;
(l)  home health services:
(i)  intermittent or part-time nursing services provided by

a home health agency;
(ii)  home health aide services by a home health agency;

and
(iii)  medical supplies, equipment, and appliances suitable

for use in the home;
(m)  private duty nursing services for children under age

21;
(n)  clinic services;
(o)  dental services;
(p)  physical therapy and related services;
(q)  services for individuals with speech, hearing, and

language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r)  prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s)  other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in
the State Plan;

(t)  services for individuals age 65 or older in institutions
for mental diseases:

(i)  inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii)  skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iii)  intermediate care facility services for individuals age
65 or older in institutions for mental diseases;

(u)  intermediate care facility services, other than services
in an institution for mental diseases.  These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v)  inpatient psychiatric facility services for individuals
under 22 years of age;

(w)  nurse-midwife services;
(x)  family or pediatric nurse practitioner services;
(y)  hospice care in accordance with section 1905(o) of the

Social Security Act;
(z)  case management services in accordance with section

1905(a)(19) or section 1915(g) of the Social Security Act;
(aa)  extended services to pregnant women, pregnancy-

related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb)  ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and

(cc)  other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(i)  medical or remedial services provided by licensed
practitioners, other than physician’s services, within the scope
of practice as defined by state law;

(ii)  transportation services;
(iii)  skilled nursing facility services for patients under 21

years of age;
(iv)  emergency hospital services; and
(v)  personal care services in the recipient’s home,

prescribed in a plan of treatment and provided by a qualified
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person, under the supervision of a registered nurse.
(dd)  other medical care, medical supplies, and medical

equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i)  it is medically necessary and more appropriate than any
Medicaid covered service; and

(ii)  it is more cost effective than any Medicaid covered
service.

R414-1-7.  Aliens.
(1)  Certain qualified aliens described in Title IV of Public

Law 104-193 may be eligible for the Medicaid program.  All
other aliens are prohibited from receiving non-emergency
services, as described in Section 1903(v) of the Social Security
Act, which is adopted and incorporated by reference.

(2)  Aliens who are prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed on their Medical Identification Cards, as noted
in R414-3A.

R414-1-8.  Statewide Basis.
The medical assistance program is state-administered and

operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9.  Medical Care Advisory Committee.
There is a Medical Care Advisory Committee that advises

the Medicaid agency director on health and medical care
services.  The committee is established in accordance with 42
CFR 431.12.

R414-1-10.  Discrimination Prohibited.
In accordance with Title VI of the Civil Rights Act of 1964

(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11.  Administrative Hearings.
The Medicaid agency has a system of administrative

hearings for medical providers and dissatisfied applicants,
clients, and recipients that meets all the requirements of 42 CFR
Part 431, Subpart E.

R414-1-12.  Utilization Review.
(1)  Utilization review provides for review and evaluation

of the utilization of Medicaid services provided in acute care
general hospitals, and by members of the medical staff to
patients entitled to benefits under the Medicaid plan.

(2)  The Department shall conduct hospital utilization
review as outlined in the Superior Utilization Waiver state
implementation plan, November 1997 edition, which is
incorporated by reference in this rule.

(3)  The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization review
by use of InterQual Medical Review Criteria and System,
published by InterQual, Inc., January 1998 edition, 293 Boston
Post Road West, Suite 180, Marlborough, MA, 07152, which is

incorporated by reference in this rule, or by following other
criteria and protocols outlined in ATTACHMENT 4.19-A,
Section 180, of the Medicaid State Implementation Plan.

(4)  The standards in the InterQual Medical Review
Criteria and System shall not apply to services that are:

(a)  excluded as a Medicaid benefit by rule or contract;
(b)  provided in an intensive physical rehabilitation center

as described in R414-2B; or
(c)  organ transplant services as described in R414-10A.
In these three exceptions, or where InterQual is silent, the

Medicaid agency shall approve or deny claims based upon
appropriate administrative rules or its own criteria as
incorporated in provider contracts that incorporate the Medicaid
Provider Manuals.

(5)  The Department may take remedial action as outlined
in ATTACHMENT 4.19-A, Section 180, of the Medicaid State
Implementation Plan for inappropriate services identified
through utilization review.

(6)  In accordance with 42 CFR 431, Subpart E, the
Utilization Review Committee shall send written notification of
remedial action to the provider.

R414-1-13.  Provider and Client Agreements.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department’s obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14.  Utilization Control.
(1)  The Medicaid agency has implemented a statewide

program of surveillance and utilization control that safeguards
against unnecessary or inappropriate use of Medicaid services
available under the plan.  The plan also safeguards against
excess payments, assesses the quality of services, and provides
for control and utilization of inpatient services as outlined in the
Superior Utilization Waiver state implementation plan.  The
program meets the requirements of 42 CFR Part 456.

(2)  In order to control utilization, and in accordance with
42 CFR 440.230(d), services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program, are not a covered benefit.

R414-1-15.  Medicaid Fraud.
The Medicaid agency has established and will maintain

methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.

R414-1-16.  Confidentiality.
State statute, Title 63, Chapter 2, and Section 26-1-17.5,

impose legal sanctions and provide safeguards that restrict the
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use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17.  Eligibility Determinations.
Determinations of eligibility for Medicaid under the plan

are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services.  There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
Services, and the Utah Department of Human Services.  The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18.  Professional Standards Review Organization.
All other provisions of the State Plan shall be administered

by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19.  Timeliness in Eligibility Determinations.
The Medicaid agency shall adhere to all timeliness

requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests.  If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20.  Residency.
Medicaid is furnished to eligible individuals who are

residents of the State under 42 CFR 435.403.

R414-1-21.  Out-of-state Services.
Medicaid services shall be made available to eligible

residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22.  Retroactive Coverage.
Individuals are entitled to Medicaid services under the plan

during the three months preceding the month of application if
they were, or would have been, eligible at that time.

R414-1-23.  Freedom of Choice of Provider.
Unless an exception under 42 CFR 431.55 applies, any

individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24.  Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain

program manuals and other policy issuances that affect
recipients, providers, and the public.  These offices also
maintain the Medicaid agency’s rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services.  These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25.  General Rule Format.
The following format is used generally throughout the rules

of the Division.  Section headings as indicated and the following
general definitions are for guidance only.  The section headings
are not part of the rule content itself.  In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(2)  Definitions.  Definitions that have special meaning to
the particular rule.

(3)  Client Eligibility.  Categories of Medicaid clients
eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client’s
obtaining coverage such as age limitations or otherwise.

(4)  Program Access Requirements.  Conditions precedent
external to the client’s obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5)  Service Coverage.  Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6)  Prior Authorization.  As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule.  However, prior
authorization must not be used as a substitute for regulatory
practice that should be in rule.

(7)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(5).

KEY:  medicaid
January 26, 2000 26-1-5
Notice of Continuation April 30, 2002 26-18-1
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-63.  Medicaid Policy for Pharmacy Reimbursement.
R414-63-1.  Introduction and Authority.

(1)  The Medicaid Policy for reimbursement of dispensing
fees for pharmacy providers was achieved through negotiations
with representatives of the pharmacy industry.

(2)  This rule is authorized under Chapter 26-18.

R414-63-2.  Pharmacy Reimbursement.
(1)  For each prescription filled for a Medicaid recipient the

Department may reimburse the pharmacy provider for up to
seven (7) non-exempt prescriptions in any calendar month.  The
limit on prescriptions will not take effect until the assessment
required in section (4) of this rule is completed.  A single
prescription that is filled multiple times in the month is one
prescription.  The pharmacy provider shall be reimbursed:

(a)  the average wholesale price for the medication minus
12%; and

(b)  a dispensing fee in the amount of $3.90 for urban
providers and $4.40 for rural providers.

(2)  The limitation on the number of prescriptions does not
apply to pregnant women or children under age 21.

(3)  The following drug classes are exempt from the seven
prescription limit in (1):

(a)  A4A, hypotensive - vasodilator, example:  minoxidil
(Loniten);

(b)  A4B, hypotensive - sympatholytic, example:
guanethidine (Ismelin);

(c)  A4C, hypotensives - ganglionic blockers, example:
trimethaphan (Arfonad);

(d)  A4D, hypotensives - ACE blocking type, example:
captopril (Capoten);

(e)  A4E, hypotensives - veratrum alkaloids, example:
cryptenamine;

(f)  A4F, hypotensives - angiotensin receptor antagonist,
example:  losartan (Cozaar);

(g)  A4Y, hypotensives - miscellaneous, example:
nitroprusside sodium (Nitropress);

(h)  A9A, calcium channel blocking agents, example:
nifedipine (Procardia);

(i)  C4G, insulins;
(j)  C4K, hypoglycemics - insulin-release stimulant type,

example:  tolbutamide (Orinase);
(k)  C4L, hypoglycemics - biguanide type (non-

sulfonylureas), example:  metformin (Glucophage);
(l)  C4M, hypoglycemics - alpha-glucosidase inhib. Type

(N-S), example:  miglitol (Glyset);
(m)  M0E, antihemophilic factor VIII;
(n)  M0F, antihemophilic factor IX;
(o)  M4E, lipotropics (cholesterol lowering agents),

example:  pravastatin (Pravachol);
(p)  R1M, loop diuretics, example:  furosemide (Lasix);
(q)  V1A, alkylating agents, example:  chlorambucil

(Leukeran);
(r)  V1B, antimetabolites, example:  methotrexate;
(s)  V1C, vinca alkaloids, example:  vinblastine (Velban);
(t)  V1D, antibiotic antineoplastics, example:  mitomycin

(Mithracin);

(u)  V1E, steroid antineoplastics, example:  megestrol
(Megace);

(v)  V1F, antineoplastics, miscellaneous, example:
tamoxifen (Nolvadex);

(w)  W5B, HIV-specific, example:  didanosine (Videx);
(x)  W5C, HIV-specific - protease inhibitor; example:

indinavir (Crixivan);
(y)  Z2E, organ transplant immunosupressive agents,

example: cyclosporine (Sandimmune);
(z)  W1A, penicillins;
(aa)  W1B, cephalosporins;
(bb)  W1C, tetracyclines;
(cc)  W1D, macrolides;
(dd)  W1E, chloramphenicol and derivaties;
(ee)  W1F, aminoglycosides;
(ff)  W1G, antitubercular antibiotics;
(gg)  W1J, vancomycin and derivaties;
(hh)  W1K, lincosamides;
(ii)  W1M, streptogramins;
(jj)  W1N, polymyxin and derivatives;
(kk)  W1O, oxazolidinones;
(ll)  W1P, antileprotics;
(mm)  W1Q, quinolones;
(nn)  W1S, thienamycins;
(oo)  W1W, cephalosporins - 1st generation;
(pp)  W1X, cephalosporins - 2nd generation;
(qq)  W1Y, cephalosproins - 3rd generation;
(rr)  W2A, absorbable sulfonamides;
(ss)  W2E, anti-mycobaterium agents;
(tt)  W2F, nitrofuran derivatives; and
(uu)  W2G, chemotherapeutics, antibacterial, misc.
(4)  The Department may grant a medical exemption to the

seven (7) prescription limit in (1), by:
(a)  Conducting an assessment for the medical exemption

with input from the recipient’s prescribing physicians;
(b)  Reimbursing for all medically necessary prescriptions

pending agency action on the assessment;
(c)  Granting the medical exemption if a preponderance of

the evidence establishes that the recipient’s medical needs
cannot reasonably be met unless the Department agrees to pay
for more than seven (7) prescriptions in any calendar month;

(d)  Deferring to the decision of the prescribing physician,
in the event of a disagreement between the Department and the
prescribing physician on which prescriptions are medically
necessary; and

(e) Setting reasonable conditions on the grant of a medical
exemption to assure the most cost-effective method of meeting
the medical need, such as the use of generics and other factors.

KEY:  Medicaid, prescriptions
April 30, 2002 26-18
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R420.  Health, Health Care Financing, Medical Assistance
Program.
R420-1.  Utah Medical Assistance Program.
R420-1-1.  Introduction and Authority.

(1)  The Utah Medical Assistance Program (UMAP) is
designed to provide medically necessary care to low income
clients who are not eligible for Medicaid or Medicare.

(2)  This rule is authorized under Section 26-18-10.

R420-1-2.  Definitions.
Terms used in this rule are defined in R414-1, except that

"client" shall have the meaning defined below.  In addition:
(1)  "Chronic condition" means a condition characterized

by its long duration or recurrence.
(2)  "Client" means a person who has completed a current

form MI-13 and been approved for UMAP eligibility.
(3)  "Crime" means any felony, misdemeanor, or infraction,

of which an individual is eventually convicted.  Crimes also
include those to which an individual pleads guilty or no contest,
or those to which an individual enters into a diversion
agreement as outlined in sections 77-2-5 through 77-2-9 UCA.

(4)  "Emergency service" means a medical service
performed to treat a condition that, in the absence of immediate
medical attention, could reasonably be expected to result in
death or permanent disability to the client.  Immediate medical
attention is treatment given within 24 hours of the onset of
symptoms or within 24 hours of diagnosis.

(5)  "Emergency transportation" means an air or ground
ambulance required to transport a client in need of an
emergency service.  UMAP shall not reimburse for emergency
transportation services if a client could have been safely
transported by a less costly method of transportation.

(6)  "In custody" means being detained or held under guard
by law enforcement personnel at the scene of a crime or in a
detention facility, until unconditionally released, or released on
probation or parole.  The Department shall consider a resident
of a jail, correctional facility, or half-way house to be in custody.

(7)  "Life threatening condition" means a medical condition
which, if not immediately treated, poses an imminent danger to
life or will result in permanent disability.  Disability is the
limiting loss or absence of the capacity to perform activities of
daily living or occupational demands.  Permanent disability
occurs when the degree of loss of this capacity becomes static or
well-stabilized, and is not likely to improve despite continuing
medical or rehabilitative measures.

(8)  "Medically indigent" is abbreviated "MI", which is a
prefix for UMAP form numbers.

(a)  MI-13 is a UMAP form that explains to clients the
rights and responsibilities they have as UMAP clients.  A MI-13
form is current from the time it is completed until there is a
break in eligibility of more than six consecutive months.

(b)  MI-706 is a UMAP form entitled "UMAP
Reimbursement Agreement" that authorizes reimbursement for
a medical service.

(9)  "Medically necessary" means reasonably calculated to
prevent, diagnose, or cure conditions that endanger life, cause
suffering and pain, cause physical deformity or malfunction, or
threaten to cause a handicap, and there is no other equally
effective course of treatment available or suitable for the client

requesting the service that is more conservative or less costly.
(10)  "Principal diagnosis at discharge" means the main

medical problem, based on the best information available for
review by UMAP.

(11)  "Specialty care" means any physician service which
is rendered or customarily rendered outside of a covered
physicians office or clinic.  A covered physician means a
physician classified by Medicaid as having a practice specialty
in General Preventative Medicine (01), Family Practice (08),
Internal Medicine (Proctology) (11), Obstetrics-Gynecology
(16), Public Health (47), General Practice (57), or Gynecology
(58).

R420-1-3.  Client Eligibility Requirements.
(1)  To be eligible for UMAP services, clients must meet

the criteria in R414-309.  These criteria can be viewed at the
UMAP administrative office located at 288 N. 1460 W., Salt
Lake City, Utah, or at any site where the Department of
Workforce Services or the Department of Health determines
eligibility for clients.

(2)  Before a client can receive services from UMAP, he
must have a specific medical need that is within the UMAP
scope of services and meets all other UMAP criteria.

R420-1-4.  Program Access Requirements.
(1)  UMAP has three medical clinics.  Each clinic has on

its staff a physician, or a physician assistant or nurse practitioner
working under the supervision of a physician.  For clients who
reside in Salt Lake, Weber, Morgan, and Utah counties, if the
physician or supervising physician determines it appropriate, the
physician, physician assistant, or nurse practitioner shall
evaluate and treat the client.

(2)  The clinic may refer the client outside of the clinic
only for treatment of covered conditions that cannot be treated
in the clinic.  The supervising physician shall decide the
conditions that can be treated at the clinic. The clinic manager
shall decide the services that are covered under UMAP.

(3)  Clients residing in all other counties may contact the
nearest Office of Workforce Services for a form MI-706.  This
office may then refer the client to a private physician who is
willing to treat the client within the guidelines of UMAP
criteria.

R420-1-5.  Service Coverage.
(1)  The scope of services covered by UMAP is limited to

treatment of conditions that meet one or more of the following
criteria, unless elsewhere excluded:

(a)  an acute condition characterized by a rapid onset
requiring prompt medical attention.  UMAP shall not consider
a condition to be acute once it is medically established to have
been in existence for four months or more, regardless of when
the client began experiencing symptoms.  Recurring conditions
are not acute;

(b)  a life-threatening condition that is not psychiatric;
(c)  a communicable disease that poses a health risk to the

general public;
(d)  a condition that will result in irreversible blindness if

left untreated, blindness meaning no better than 20/200 visual
acuity in the better eye after correction;
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(e)  eyeglasses for a client in a work or training program if
the client cannot participate in the work or training without the
eyeglasses, or for a diabetic client who cannot see well enough
to administer his own medication.

(2)  UMAP may cover the following medical services:
(a)  outpatient hospital services;
(b)  physician services;
(c)  midwife and birthing center services;
(d)  radiology and lab services;
(e)  emergency transportation services for both air and

ground;
(f)  dental services;
(g)  pharmacy services;
(h)  rural health services;
(i)  home health services for I.V. antibiotics.
(3)  For all UMAP covered services, the principal diagnosis

at discharge from the hospital is the reason for the care.  UMAP
may not consider the other diagnoses when determining whether
the service is covered by UMAP.

(a)  UMAP shall pay a fixed triage fee for emergency
transportation and emergency room facility charges for services
that do not result in an inpatient admission, if the admission
diagnosis is a UMAP covered medical condition, but the
principal diagnosis at discharge is psychiatric.

(b)  The fixed triage fee shall constitute payment for the
entire service. A notation on the form MI-706 advises the
provider that he received authorization for only the minimal set
triage fee.

(4)  A provider or a client may resolve questions about
coverage of a specific condition or service by contacting the
appropriate UMAP clinic in Salt Lake, Morgan, Weber, or Utah
counties, or the Office of Workforce Services for all other
counties, depending upon where the client lives.

R420-1-6.  Limitations and Excluded Services.
(1)  Conditions that are not covered by UMAP include:
(a)  chronic pain, back pain, knee pain, joint pain, from

recurring or chronic conditions;
(b)  hernias that are not strangulated or incarcerated, carpal

tunnel syndrome, bunions, nasal polyps;
(c)  mental illness or disorder, drug addiction, alcohol

addiction;
(d)  obesity, hormonal imbalance, bulimia, anorexia

nervosa;
(e)  long-standing arthritis, except treatment of acute flare-

ups is a covered service;
(f)  allergies, cataracts, temporomandibular joint

dysfunction, premenstrual syndrome, aseptic (avascular)
necrosis;

(g)  rhinitis, 24-hour gastritis, common cold, any condition
for which there is no accepted medical therapy;

(h)  a condition that is disabling, but does not meet the
criteria listed in R420-1-5(1);

(i)  a condition that is not covered by the Utah Medicaid
program;

(j)  a condition caused because of a snow skiing or
snowboarding accident;

(k)  a condition caused when the client was committing a
crime.  UMAP shall allow the client to present information to

prove that involvement in the alleged crime did not cause or
contribute to his medical condition.  The client must submit this
information within 60 days of the date of the denial;

(l)  a condition caused when the client was being arrested;
(m)  a condition caused when the client was injured by a

law enforcement officer;
(n)  a condition caused when the client was in custody;
(o)  a condition that results from experimental or

recreational use of drugs or chemicals, (with the exception of
drinking distilled spirits, wine, or malt beverages, and smoking
or chewing tobacco).  UMAP considers use to be experimental
or recreational if, on his own initiative, an individual uses:

(i)  prescription drugs in a manner that is contrary to the
physician’s instructions for their use;

(ii)  non-prescription drugs or chemicals in a manner that
is contrary to package instructions, e.g., sniffing glue or other
substances, drinking rubbing alcohol, laxative abuse;

(iii)  illegal drugs, e.g., a drug or controlled substance, the
use of which is a violation of state or federal law.

(p)  UMAP determines use by an evaluation of the best
available medical evidence regarding the condition.

(q)  UMAP allows clients to present information to prove
that experimental or recreational use of drugs or chemicals did
not cause or contribute to the medical condition.  Clients must
submit this information within 60 days of the date of denial.

(2)  Services that are not covered by UMAP include:
(a)  cosmetic surgery;
(b)  tympanoplasties;
(c)  hysterectomies and pelvic surgery, except when there

is a reasonable suspicion of a life threatening condition;
(d)  back surgeries, knee surgeries, joint surgeries, for

recurring or chronic conditions;
(e)  psychiatry, or any service provided to a client while he

is in a psychiatric facility, wing, ward, or bed;
(f)  diagnostic work, unless a covered condition is

suspected;
(g)  speech pathology, audiology (except to rule out a brain

tumor), audiometry (except to rule out a brain stem lesion);
(h)  medical supplies, except syringes, lancets, test strips

for diabetics, and ostomy supplies;
(i)  medical equipment, except an oxygen concentrator if

required 24 hours a day;
(j)  prosthetic devices, except once when the need for the

device arises from any authorized surgery;
(k)  care in a long-term care facility, physical therapy,

rehabilitative services, chiropractic services;
(l)  dental work (except for exam, x-ray, and extraction of

infected teeth), dentures;
(m)  sterilization (tubal ligation, vasectomy, etc.), abortion

(unless the life of the mother would be endangered if an
abortion were not performed), birth control;

(n)  elective surgery, organ transplants;
(o)  liver biopsy or use of Interferon when being prescribed

for treatment of Hepatitis C;
(p)  treatment in a pain clinic;
(q)  non-emergency use of an emergency room or

emergency transportation;
(r)  a service that is not covered by the Utah Medicaid

program;
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(s)  a service if the department determines that there is or
was an effective less-costly alternative;

(t)  a service provided to treat a medical condition, if the
need for treatment arose while the client was in custody;

(u)  a service for a condition that is a complication of, or a
follow-up service for, a non-covered UMAP service.  The only
exception would be if the service was not covered as a result of
lack of client eligibility;

(v) specialty care, unless it is care that is provided while the
client is receiving inpatient services for a condition that meets
UMAP service coverage criteria, or unless it is for interpretation
of x-rays which were ordered in conjunction with a UMAP
covered service.

R420-1-7.  Form MI-706.
(1)  UMAP may only pay for a service authorized on a

form MI-706.  The client must obtain the form MI-706 before
the service is provided.  The client may obtain the form MI-706
after the service is provided if the service is within UMAP scope
of services, meets all other UMAP criteria, and:

(a)  is a follow-up service for a surgery that UMAP has
authorized.  Follow-up services are for normal, uncomplicated
post-surgery hospitalization, office follow-ups, or other services
provided within six weeks of the surgery and directly related to
the surgery; or

(b)  is an emergency service; or
(c)  is a service that was provided before UMAP approved

the client for eligibility, and before the client had completed a
current form MI-13.  The client must request the form MI-706
no later than one year after the date of service, or the date
UMAP approved his eligibility, whichever is later.  The client
shall provide any documentation that UMAP requires, or the
client wants considered, to make scope-of-service decisions.

(2)  A client must present the form MI-706 to the provider
before receiving any service, except for situations in which there
is no UMAP requirement for the client to obtain the form MI-
706 prior to receiving the service.  If a client presents a form
MI-706 to a provider before receiving a service, and the
provider accepts the form MI-706, the provider may not hold the
client financially liable for the service that was provided,
whether or not UMAP reimburses the provider.  If a client does
not present a form MI-706 to a provider, or if the provider does
not accept the form MI-706, the provider may hold the client
financially liable for the service and treat the client as a "self-
pay" patient.  Any time a provider receives a form MI-706, and
bills UMAP using the MI-706 number, UMAP shall consider
that the provider has accepted the form MI-706.

(3)  After a client has completed a current form MI-13 and
is approved for UMAP eligibility, he must present a form MI-
706 to the provider for all non-emergency services before the
services are provided.

R420-1-8.  Claims.
(1)  A provider shall submit a claim for UMAP services in

the same way he submits a bill for Utah Medicaid services,
except the provider must submit a form MI-706 number for
UMAP services.  If UMAP has authorized a service, a form MI-
706 number will be printed on top of the form MI-706.  The
provider shall enter this number in the appropriate box on the

invoice.  The provider shall submit the claim no later than 12
months after the date of service or six months after the form MI-
706 was issued, whichever is later.

(2)  If a provider timely submits a claim and the claim is
denied because there is no form MI-706, the provider may
resubmit the claim to UMAP no later than one year after the
date of service or two months after the date of denial, whichever
is later.  The provider shall include with the resubmitted claim
a copy of the remittance advice showing the denial, and
documentation explaining the nature of the medical care
provided.

R420-1-9.  Reimbursement.
UMAP shall only reimburse Utah Medicaid providers who

accept payment from UMAP as payment in full for the service
provided.  UMAP adopts the Utah Medicaid reimbursement
policies and payment rates for services covered by UMAP, with
the following exception.

A client is required to pay a $1 co-pay for each UMAP
covered pharmacy item (those billed using a NDC code) each
time the item is dispensed or purchased, not to exceed in
aggregate $5 per client per month.

Because inpatient hospital services are not a benefit of
UMAP, UMAP shall not reimburse for these services.

R420-1-10.  Third Party Liability.
(1)  UMAP may not reimburse for covered medical

services if payment for the service can be, or could have been,
obtained from other third-party sources.  If partial payment is
made by a third-party payor, UMAP shall pay the difference up
to the limits set by Medicaid.

(2)  Clients and providers shall disclose potentially liable
third parties.  When any other coverage is available (such as
treatment at the Veterans Administration Hospital), the UMAP
clinic or provider shall refer the client there for treatment, and
UMAP may not authorize payment for those services.

(3)  Clients who are potentially eligible for services
through the Ryan White Title II Aids Drug Assistance Program
(ADAP) must apply for, and follow through with their
application for ADAP.  UMAP shall not pay if the client fails to
cooperate in obtaining benefits through that program.

R420-1-11.  Client Rights and Responsibilities.
(1)  The client shall make an appointment to see office or

clinic staff.
(2)  If a client misses an appointment in a UMAP clinic,

the client shall have two options regarding future appointments.
The client may come in as a walk-in and wait to be seen on a
first-come-first-served basis after clients who have
appointments, or the client may make a co-payment before
being seen at his next appointment.  The co-payment is $1 for
missing one appointment, $2 for missing two consecutive
appointments, and $3 for missing three consecutive
appointments.  If the client misses more than three consecutive
appointments, the client must come in as a walk-in and wait to
be seen on a first-come-first-served basis after clients who have
appointments.  Clients may cancel UMAP clinic appointments
up to two hours before the appointment with no penalty.

(3)  If a client misses an appointment with a private
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provider, the client shall make a $5 co-payment to UMAP for
each of the client’s next two appointments with private providers
before the client will be given a form MI-706 for these
appointments.  If the client keeps these appointments, UMAP
will refund the $5 as soon as the client returns to UMAP and
UMAP verifies that the client kept the appointment.  UMAP
shall consider appointments with private providers to be missed
if the client cancels the appointment less than 24 hours before
the appointment.

(4)  UMAP may deny services to a client who verbally or
physically abuses a member of the UMAP staff.

(5)  UMAP shall send a Notice of Denial to a client who is
denied coverage for a requested medical treatment.  If a client or
a provider is aggrieved by any action or inaction of the
department, the person aggrieved may request a hearing in
accordance with R410-14.  A provider does not have standing
to contest issues concerning scope of services or the client’s
eligibility status.

(6)  The client shall be responsible for making a timely
request for a form MI-706.  If he fails to obtain the form MI-
706, the client shall be liable for any costs incurred.

KEY:  indigent, Medicaid, UMAP
April 9, 2002 26-1-5
Notice of Continuation July 21, 1997 26-18-10
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R428.  Health, Center for Health Data, Health Care
Statistics.
R428-1.  Adoption of Health Data Plan.
R428-1-1.  Legal Authority.

This rule is promulgated in accordance with Title 26,
Chapter 33a.

R428-1-2.  Health Data Plan Adoption.
As required by Section 26-33a-104, the Health Data

Committee adopts by rule the health data plan dated October 3,
1991.

KEY:  health, health policy, health planning
1991 26-33a-104
Notice of Continuation April 29, 2002



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 157

R428.  Health, Center for Health Data, Health Care
Statistics.
R428-2.  Health Data Authority Standards for Health Data.
R428-2-1.  Legal Authority.

This rule is promulgated under authority granted by Title
26, Chapter 33a.

R428-2-2.  Purpose.
This rule establishes the reporting standards which apply

to data suppliers, and the classification, control, use, and release
of data received by the committee pursuant to Title 26, Chapter
33a.

R428-2-3.  Definitions.
The following definitions apply to all of R428.
A.  "Office" means the Office of Health Care Statistics

within the Utah Department of Health, which serves as staff to
the Utah Health Data Committee.

B.  "Committee" means the Utah Health Data Committee
created by Section 26-33a-7.

C.  "Data element" means the specific information collected
and recorded for the purpose of health care and health service
delivery.  Data elements include information to identify the
individual, the health care provider, the data supplier, the
service provided, the charge for service, payer source, medical
diagnosis, and medical treatment.

D.  "Data release, disclosure, or disclose" means the
disclosure or the communication of health care data to any
individual or organization outside the committee, its staff, and
contracting agencies.

E.  "Data supplier" means a health care facility, health care
provider, self-funded employer, third-party payer, health
maintenance organization, or government department required
to provide health data under rules adopted by the committee.

F.  "Health Data Plan" means the plan developed and
adopted by the Health Data Committee under Chapter 33a, Title
26, Section 104.

G.  "Health care provider" means any person, partnership,
association, corporation, or other facility or institution that
renders or causes to be rendered health care or professional
services as a physician, registered nurse, licensed practical
nurse, nurse-midwife, dentist, dental hygienist, optometrist,
clinical laboratory technologist, pharmacist, physical therapist,
podiatrist, psychologist, chiropractic physician, naturopathic
physician, osteopathic physician, osteopathic physician and
surgeon, audiologist, speech pathologist, certified social worker,
social service worker, social service aide, marriage and family
counselor, or practitioner of obstetrics, and others rendering
similar care and services relating to or arising out of the health
needs of persons or groups of persons, and officers, employees,
or agents of any of the above acting in the course and scope of
their employment.

I.  "Health data" means information relating to the health
status of individuals, health services delivered, the availability
of health manpower and facilities, and the use and costs of
resources and services to the consumer.

H.  "Identifiable health data" means any item, collection, or
grouping of health data that makes the individual supplying or
described in the health data identifiable.

J.  "Individual" means a natural person.
K.  "Order" means a committee action that determines the

legal rights, duties, privileges, immunities, or other interests of
one or more specific persons, but not a class of persons.

L.  "Report" means a compilation, study or data release
developed from resource documents to display information in a
simplified manner and designed to meet the needs of specific
audiences or nontechnical users.

M.  "Resource document" means contemplated tabulation
formats defined in the Health Data Plan to display information,
documents, or records containing measures relating to health
care.  These documents are classified as standard, special, and
electronic.

R428-2-4.  Technical Assistance.
The Office may provide technical consultation to a data

supplier upon request and resource availability. The
consultation shall be to enable a data supplier to submit health
data according to R428.

R428-2-5.  Data Classification and Access Requirements.
A.  The Utah Health Data Authority Act, Section 108,

specifically classifies all information, reports, statements,
memoranda, or other data received by the committee as "strictly
confidential."  All data received under rules of the Utah Health
Data Authority Act are strictly confidential.  This strict
classification means the committee’s data are not public, and as
such are exempt from the Classification and Release
Requirements specified in the Government Records Access And
Management Act, Chapter 2, Title 63, Utah Code Annotated.
The committee shall establish guidelines for the protection, use
and release of the data.

B.  Persons having access to data under control of the
committee shall not:

1.  take any action that might provide information to any
unauthorized individual or agency;

2.  scan, copy, remove, or review any information to which
specific authorization has not been granted;

3.  discuss information with unauthorized persons which
could lead to identification of individuals;

4.  give access to any information by sharing passwords or
file access codes.

C.  Any person having access to data under control of the
committee shall:

1.  maintain the data in a safe manner which restricts
unauthorized access;

2.  limit use of the data to the purposes for which access is
authorized;

3.  report immediately any unauthorized access.
D.  A failure to report known violations by others of

responsibilities specified in 3 and 4 above is subject to the same
punishment as a personal violation.

E.  The Office shall deny a person access to the facilities,
services and data as a consequence of any violation of the
responsibilities specified in R428-2-5(C) and R428-2-5(D)
above.

F.  The committee may, pursuant to Chapter 33a, Title 26,
Section 110, subject the person to legal prosecution for any
unauthorized use, disclosure, or publication of its data.
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R428-2-6.  Security.
The Office shall implement procedures protecting data

confidentiality.  These procedures shall ensure the committee’s
health data against unauthorized access.

R428-2-7.  Editing and Validation.
A.  The data supplier shall review each health data record

prior to submission.  The review shall consist of checks for
accuracy, consistency, completeness, and conformity.

B.  The Office may subject health data to edit checks.  The
Office may require the data supplier to correct health data failing
an edit check.  The data supplier may perform data validation
before public disclosure.

1.  The Office may, by first class U.S. mail, return to the
submitting data supplier all health data failing an edit check.
The submitting data supplier shall correct all returned health
data and resubmit all corrected health data to the Office within
35 calendar days of the date the Office mails the records.

2.  Data validation gives the data supplier the right to
review, comment, and provide support for corrections of any
information relating to its activities prior to public release. The
data supplier shall return the validation document to the Office
with comments and support for corrections within 35 calendar
days of the date the Office mails the validation document.  If the
data supplier fails to return the information within the 35 day
period, the committee may conclude that the information is
correct and suitable for release.

3.  The committee may note in its resource documents,
reports, and publications that accurate appraisal of a certain
category or entity cannot be presented because of a failure to
comply with the committee’s request for data, edit corrections,
or data validation.

R428-2-8.  Error Rates.
The committee may establish and order reporting quality

standards based on non-reporting or edit failure rates.

R428-2-9.  Data Disclosure.
A.  The committee may release information, compilations,

reports, statements, memoranda, or other data received or
derived from its health data as specified in Chapter 33a, Title
26, Sections 107, 108, and 109.  The Office may disclose the
submitted data as resource documents or reports in either
standard, special, or electronic format.  The Office may prepare
data for disclosure annually as standard or special resource
documents specified in the health data plan.  If the disclosure
identifies a health care provider, the Office must adhere to the
procedures specified in R428-2-9(B).

B.  Prior to any release of a compilation, report, or resource
document in which a health care provider is identified, the
Office shall notify the data supplier and the health care provider
by first class mail using the last known address.  The data
supplier and health care provider have the right to:

1.  review the information to be disclosed and verify the
accuracy of the information contained therein;

2.  submit to the Office evidence of errors in the disclosure
document;

3.  develop written comments or alternate interpretations to
the information reported for inclusion with the disclosure;

4.  return the disclosure notice, evidence of errors, and
comments within 35 calendar days of the date the Office mails
the notice.  The committee may interpret the failure to return the
notice of disclosure within the designated time period as
agreement that the reports are acceptable for release in any
format outlined in the Health Data Plan.

5.  the Office shall correct data it finds to be in error and
provide data suppliers and health care providers notification of
the corrections subject to the rights specified in R428-2-9(B).

C.  The committee may allow exemptions to the
notification procedures specified in R428-2-9(B):

1.  The Office may release to the data supplier its data
elements used to create compilations, reports, or resource
documents without notification when a data supplier requests
the data it supplied.

2.  The Office may make additional disclosures to other
requesters of compilations, reports, or resource documents
previously reviewed under the procedures specified in R428-2-
9(B).

D.  The Office may, by its initiative, prepare and disclose
special compilations, reports, studies or analyses relating to
health care cost, quality, access, health promotion programs, or
public health. These actions may be to meet legislative intent or
upon request from individuals, government agencies, or private
organizations.

E.  The committee may make data available for disclosure
in computer readable formats.

1.  The public data set provides general health care data.
The Director of the Office may approve written requests for the
public data set without approval of the committee. Written
requests must include the following:

a.  the name, address, and telephone number of the
requester;

b.  a statement of the purpose for which the data will be
used; and

c.  the starting and ending dates for which data are
requested.

2.  The design of the research oriented data set is for bona
fide research of health care cost, quality, access, health
promotion programs, or public health issues.  A research
oriented data set is available by request to the committee.
Requests for a research oriented data set must be accompanied
by a completed request form as established by the committee.
Request forms are included in Technical Manuals that are
available from the Office.  The committee requires
documentation of the requester’s:

a.  need for the research oriented data set to conduct bona
fide research;

b.  intent to use the data to study, promote, or improve
accessibility, quality, or cost-effective health care;

c.  integrity and ability to safeguard the data from any
breach of confidentiality;

d.  competency to effectively use the data in the manner
proposed;

e.  affiliation with an institutional review board; and
f.  guarantee that no further disclosure will occur without

prior approval of the Office.

R428-2-10.  Penalty for Failure to Provide Data.
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If a data supplier fails to meet the requirements of rules
R428-1 through R428-20, the committee shall order the data
supplier to provide the data. Failure to comply with the order
may result in the imposition of penalties as provided in the Utah
Health Data Authority Act, Section 26-33a-113.

KEY:  health, health policy, health planning
1991 26-33a-104
Notice of Continuation April 29, 2002
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R428.  Health, Center for Health Data, Health Care
Statistics.
R428-5.  Appeal and Adjudicative Proceedings.
R428-5-1.  Type of Proceeding.

A.  The actions of the committee and requests for
committee action are designated as formal adjudicative
proceedings.  The committee may at any time before a final
order is issued in any adjudicative proceeding convert a formal
adjudicative proceeding to an informal adjudicative proceeding,
or an informal adjudicative proceeding to a formal adjudicative
proceeding if:

1.  conversion of the proceeding is in the public interest;
2.  conversion of the proceeding does not unfairly prejudice

the rights of any party.

R428-5-2.  Formal Proceedings.
A.  The committee or its designated representative shall

preside over a formal proceeding initiated by a notice of
committee action or in response to a request for committee
action.

B.  The content of the notice of committee action shall
comply with Section 63-46b-3(2).  Formal hearings shall be
held at the next regularly scheduled committee meeting unless
prior arrangements are made for an alternate date and proper
notice is provided all parties.

C.  Within 30  calendar days of the mailing date of a notice
of committee action, the respondent or his representative shall
file with the Bureau and with each person known to have a
direct interest a written, signed response that includes:

1.  the agency’s file number or other reference number;
2.  the name of the adjudicative proceeding;
3.  a statement of the relief or action sought;
4.  a statement of the facts;
5.  a statement summarizing the reasons for granting the

relief requested.
D.  A conference may be scheduled by the Director of the

Bureau or the presiding officer to encourage settlement before
the hearing.

E.  The committee or its designated representative as
presiding officer shall have the authority to issue subpoenas at
their discretion.

F.  Within a reasonable time after the hearing, or after the
filing of any post-hearing papers permitted by the presiding
officer, the presiding officer shall sign and issue an order that
includes:

1.  a statement of the presiding officer’s findings of fact;
2.  a statement of the presiding officer’s conclusions of law;
3.  a statement of the reasons for the presiding officer’s

decision;
4.  a statement of any relief ordered by the agency;
5.  a notice of the right to apply for committee

reconsideration;
6.  a notice of any right to administrative or judicial review

available;
7.  the time limits applicable to any reconsideration or

review.

R428-5-3.  Default and Reconsideration.
A.  The presiding officer may enter an order of default

against a party if:
1.  a party in an informal adjudicative proceeding fails to

participate in the adjudicative proceedings;
2.  a party to a formal adjudicative proceeding fails to

attend or participate in a properly scheduled hearing after
receiving proper notice; or

3.  a respondent in a formal adjudicative proceeding fails
to file a response within the time frame specified in R428-5-
1(3).

4.  The order of default shall include a statement of the
grounds for default and shall be mailed to all parties.

5.  A defaulted party may seek to have the committee set
aside the default order and any order in the adjudicative
proceeding issued subsequent to the default order, by following
the procedures outlined in the Utah Rules of Civil Procedure.
A motion to set aside a default and any subsequent order shall
be made to the presiding officer.

6.  In an adjudicative proceeding begun by the agency, or
in an adjudicative proceeding that has other parties besides the
party in default, the presiding officer shall, after issuing the
order of default, conduct any further proceedings necessary to
complete the adjudicative proceeding without the participation
of the party in default and shall determine all issues in the
adjudicative proceeding, including those affecting the defaulting
party.

7.  In an adjudicative proceeding that has no parties other
than the committee and the party in default, the presiding officer
shall, after issuing the order of default, dismiss the proceeding.

B.  Any party may file a written request for reconsideration
with the committee stating the specific grounds upon which
relief is requested.  The request must be filed within 20 days
after:

1.  the date that an Order of Review is issued in an informal
adjudicative proceeding; or

2.  the date that a request for review is denied; or
3.  the date that a final order is issued in a formal

adjudicative proceeding.
4.  The request for reconsideration shall be filed with the

committee and one copy shall be sent by mail to each party by
the person making the request.

5.  The committee may issue a written order granting or
denying the request within 30 working days of filing of the
request.

6.  If the committee does not issue an order granting or
denying the request within 30 working days after the request is
filed, the request for reconsideration shall be considered denied.

R428-5-4.  Judicial Review.
An aggrieved party may obtain judicial review of final

committee action upon exhaustion of all available administrative
remedies.  The aggrieved party shall file a petition for judicial
review of final agency action within 30 calendar days after the
final committee action is issued or is considered to have been
issued under R428-5-4.

R428-5-5.  Declaratory Orders.
A.  Any person or agency may petition for a committee

declaratory ruling of rights, status, or other legal relations under
a specific statute or rule by submitting a written petition.  The
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petition shall contain the following information:
1.  the specific statute or rule to be reviewed;
2.  the situation or circumstances in which applicability is

to be reviewed;
3.  the reason or need for the applicability review;
4.  the name, address, and telephone number where the

petitioner can be contacted;
5.  the date of submission and signature of the petitioner.
B.  The committee or its authorized representative shall

review and consider the petition and may issue a declaratory
ruling setting forth:

1.  the applicability or non-applicability of the specific
statute or rule;

2.  the reasons for the applicability or non-applicability of
the specific statute or rule;

3.  any requirements imposed on the agency, petitioner, or
any other person as a result of the ruling.

C.  The committee may as appropriate:
1.  interview the petitioner;
2.  consult with counsel or the Attorney General;
3.  take any action the committee in its judgment deems

necessary to provide that the petition receives adequate review
and due consideration.

D.  If the committee has not issued a declaratory order
within 60 days after receipt of the petition, the petition is denied.

E.  The committee will not issue a declaratory order
concerning any action which could result in the Department
imposing sanctions.

R428-5-6.  Informal Proceedings.
A.  The committee may convert a formal proceeding to

informal as specified under R428-5.  The Chairman of the
committee or his designated representative shall act as presiding
officer in an informal proceeding.  No response or other
pleading is required subsequent to the receipt of a notice of
agency decision unless specifically requested and a hearing is
not required to be held.

B.  The presiding officer may schedule a conference to
encourage settlement before issuing a decision.

C.  Before issuing a final order in an informal proceeding,
the presiding officer may convert the proceeding to a formal
proceeding if such action is deemed to be in the public interest
and does not unfairly prejudice the rights of any party.

D.  Unless a time frame is specified elsewhere in this
chapter, the presiding officer shall, within a reasonable time of
receipt of a request for agency action, issue a signed order in
writing stating:

1.  the decision;
2.  the reasons for the decision;
3.  notice of the right to any administrative or judicial

review available;
4.  the time limits for requesting review.
E.  1.  Within 30 calendar days of the issuance of an order

by the presiding officer, a party aggrieved by the decision may
seek review of that order by filing a written request for review
by the full committee.  The request shall:

a.  be signed by the party requesting review;
b.  state the grounds for review and the relief requested;
c.  be dated the date of mailing; and

d.  be sent by mail to the presiding officer and to each party
of the proceeding.

2.  Within 15 calendar days of the mailing of the request
for review, any party may file a response with the committee.
A copy of the response must also be mailed to the presiding
officer and each of the parties.

3.  The committee may issue a notice granting or denying
the request for review within 30 working days of filing of the
request.  If the committee does not issue a notice granting or
denying the request within the 30 day period the request for
review shall be considered denied.

4.  If a review of the order is granted, the notice shall
specify the date a hearing shall be conducted before the full
committee.

5.  Within a reasonable time from the completion of the
hearing, the committee shall issue a written order on review
which shall contain:

a.  a designation of the statute or rule permitting or
requiring review;

b.  a statement of the issues reviewed;
c.  findings of fact as to each of the issues reviewed;
d.  conclusions of law as to each of the issues reviewed;
e.  the reasons for the disposition;
f.  whether the decision of the presiding officer or agency

is to be affirmed, reversed, or modified, and whether all or any
portion of the adjudicative proceeding is to be remanded;

g.  a notice of any right of further administrative
reconsideration or judicial review available; and

h.  the time limit applicable to any review.

KEY:  health, health policy, health planning
1991 26-33a-104
Notice of Continuation April 29, 2002
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R428.  Health, Center for Health Data, Health Care
Statistics.
R428-10.  Health Data Authority Hospital Inpatient
Reporting Rule.
R428-10-1.  Legal Authority.

This rule is promulgated under authority granted by Title
26, Chapter 33a, and in accordance with the Health Data Plan.

R428-10-2.  Purpose.
This rule establishes the reporting standards for inpatient

discharge data by licensed hospitals. Inpatient discharge data are
needed to develop and maintain a statewide hospital inpatient
discharge data base.

R428-10-3.  Definitions.
These definitions apply to rule R428-10.
(1)  "Office" as defined in R428-2-3(A).
(2)  "Discharge data" means the consolidation of complete

billing, medical, and personal information describing a patient,
the services received, and charges billed for a single inpatient
hospital stay into a discharge data record.

(3)  "Hospital" means a facility that is licensed under R432-
100.

(4)  "Level 1 data element" means a required reportable
data element.

(5)  "Level 2 data element" means a data element that is
reported when the information is available from the patient’s
hospital record.

(6)  "Patient Social Security number" is the social security
number of the patient receiving inpatient care.

(7)  "Record linkage number" is an irreversible, unique,
encrypted number that will replace patient social security
number.  The Office assigns the number to serve as a control
number for data analysis.

(8)  "Uniform billing form" means the uniform billing form
recommended for use by the National Uniform Billing
Committee.

R428-10-4.  Source of Inpatient Hospital Discharge Data
Reporting.

The reporting source for hospital inpatient discharge data
is Utah licensed hospitals.

(1)  A hospital facility, either general acute care or specialty
hospital, shall report discharge data records for each inpatient
discharged from its facility.

(2)  A hospital may designate an intermediary, such as the
Utah Hospital Association, or may submit discharge data
directly to the committee.

(3)  Each hospital is responsible for compliance with these
rules.  Use of a designated intermediary does not relieve the
hospital of its reporting responsibility.

(4)  Each hospital shall designate a department within the
hospital and a person responsible for submitting the discharge
data records.  This person shall also be responsible for
communicating with the Office.

R428-10-5.  Data Submittal Schedule.
Each hospital shall submit to the Office a single discharge

data record for each patient discharged according to the

schedule shown in Table 1, Hospital Discharge Data Submittal
Schedule.  For a patient with multiple discharges, each hospital
shall submit a single discharge data record for each discharge.
For a patient with multiple billing claims each hospital shall
consolidate the multiple billings into a single discharge data
record for submission after the patient’s discharge.
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R428-10-6.  Data Element Reporting.
Tables 2 and 3 display the reportable data elements by

defined level.  A hospital shall, as a minimum, report the
required level 1 data elements shown in Table 2.  Each hospital
shall report level 2 data elements shown in Table 3 whenever
the information is a part of the hospital’s patient record.
Beginning July 1, 1993, each patient social security number
shall be reported as a level 2 (as available) data element.
Beginning January 1, 1995, each hospital shall collect patient
social security number as a level 1 (required) data element on
the hospital discharge record, and report the patient social
security number with the complete discharge record according
to the submittal schedule. The Department shall adopt an
encryption method to mask patient identity and replace patient
social security number with a record linkage number as the
control number.  The Department may not retain the original
record containing patient social security number and shall
destroy the original record containing patient social security
number after the Department assures the validity of the patient
record.  The Department of Health may conduct on-site audits
to verify the accuracy of all submittals.

Each hospital shall submit the reported data elements on
computer diskette, magnetic tape, or as an "electronic copy" of
encounter or claim data, through the Utah Health Information
Network or another compatible electronic data interchange
network.  The Office shall accept data that complies with data
standards established in R590-164, Uniform Health Billing
Rule.  The Office shall provide to each hospital, a Hospital
Inpatient Discharge Data Submittal Technical Manual which
outlines the specifications, format, and types of data to report.
The revised Submittal Technical Manual is effective on January
1, 1995.
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R428-10-7.  Exemptions, Extensions, and Waivers.
(1)  Hospitals may submit requests for exemptions or

waivers to the committee within 60 calendar days of the due
date as listed in the hospital discharge data submittal schedule
in R428-10-5, Table 1.  Exemptions or waivers to the
requirements of this rule may be granted for a maximum of one
calendar year.  A hospital wishing an exemption or waiver for
more than one year must submit a request annually.

(2)  Requests for extensions must be submitted to the
Office at least ten working days prior to the due date as listed in
the hospital discharge data submittal schedule.  Extensions to
the submittal schedule may be granted for a maximum of 30
calendar days.  The hospital must separately request each
additional 30 calendar day extension.

(3)  The committee may grant exemptions or waivers when
the hospital demonstrates that compliance imposes an
unreasonable cost to the hospital.  The Office may grant
extensions when the hospital documents that technical or
unforeseen difficulties prevent compliance. A petitioner
requesting an exemption, extension, or waiver shall make the
request in writing.  A request for exemption, extension, or
waiver must contain the following information:

(a)  the petitioner’s name, mailing address, telephone
number, and contact person;

(b)  the date the exemption, extension, or waiver is to start
and end;

(c)  a description of the relief sought, including reference
to the specific sections of the rule;

(d)  a statement of facts, reasons, or legal authority in
support of the request; and

(e)  a proposed alternative to the requirement.
(4)  A form for exemption, extension, or waiver can be

found in the technical manual available from the Office.
Exemptions, extensions, or waivers may be granted for the
following:

(a)  Hospital exemption:  All hospitals are subject to the
reporting requirements.  Reasons justifying an exemption might
be a circumstance where the hospital makes no effort to charge
any patient for service.

(b)  Discharge data consolidation exemption:  This
exemption allows variation in the data consolidation
requirement, such as allowing the hospital to submit multiple
records containing the reportable data elements rather than a
single consolidated discharge data record.

(c)  Reportable data element exemption:  Each request for
a data element exemption must be made separately.

(d)  Submission media exemption:  This exemption allows
variation in the submission media, such as a paper copy of the
uniform billing form.

(e)  Submittal schedule extension:  The request must
specifically document the technical or unforeseen difficulties
that prevent compliance.

(f)  Submission format waiver:  This waiver allows
variation in the submission format.  Each request must state an
alternative transfer electronic media, its format, and the record
layout for the discharge data records.  Granting of this waiver is
dependent on the Office’s ability to process the submittal media
and format with available computer resources.

R428-10-8.  Penalties.
Any person who violates any provision of this rule may be

assessed a civil money penalty not to exceed the sum of $5,000
or be punished for violation of a class B misdemeanor for the
first violation and for any subsequent similar violation within
two years for violation of a class A misdemeanor as provided in
Section 26-23-6.

KEY:  health, hospital policy*, health planning
March 1, 1999 26-33a-104
Notice of Continuation April 29, 2002 26-33a-108
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R428.  Health, Center for Health Data, Health Care
Statistics.
R428-12.  Health Data Authority Survey of Enrollees in
Health Maintenance Organizations.
R428-12-1.  Legal Authority.

This rule is promulgated under authority granted by Title
26, Chapter 33a (Utah Code Annotated) and in accordance with
the Utah Health Plan Performance Measurement Plan.

R428-12-2.  Purpose.
This rule establishes the process for the collection of HMO

enrollee satisfaction data from Utah licensed health maintenance
organizations.  The data are needed to promote consumer choice
in health plan selection and measure the quality of care provided
by Utah licensed health maintenance organizations.

R428-12-3.  Definitions.
These definitions apply to rule R428-12:
(1)  "Office" as defined in R428-2-3A.
(2)  "Health Maintenance Organization"(HMO) means any

person licensed under Title 31A, Chapter 8.
(3)  "Enrollee" means any individual who has entered into

a contract with a health maintenance organization for health care
or on whose behalf such an arrangement has been made.

(4)  "Eligible Enrollee" means an enrollee who meets the
following criteria:

(a)  enrolled in the HMO as of May 1, 1997;
(b)  continuously enrolled in the HMO for at least twelve

months prior to May 1 of the current year, allowing one break
in coverage for up to 45 days;

(c)  not employed by the HMO;
(d)  age 18 or older;
(e)  not enrolled in Medicaid or Medicare; and
(f)  has Utah zip code.
(5)  "Sampling Frame" means the HMO enrollment file as

described in Table 1 for all eligible enrollees of the HMO.  The
sampling frame includes only records that meet the eligibility
criteria in R428-12-3(4).

(6)  "Sample file" means the data file containing records of
selected eligible enrollees drawn by the survey agency from the
HMO’s sampling frame.

(7)  "Aggregate statistics" means the total number of
enrollees in the particular HMO by age and sex.

(8)  "Survey agency" means an independent contractor on
contract with the Office of Health Data Analysis.

R428-12-4.  Creating the Sampling Frame.
(1)  The sources for enrollment data are Health

Maintenance Organizations (HMOs) licensed in Utah. Each
HMO shall include in the sampling frame all eligible enrollees.
The HMO may not exclude any record except those that do not
meet eligibility criteria as specified in R428-12-3(4).

(2)  Each HMO shall create the sampling frame according
to the format in the Table 1.

(3)  The layout described in Table 1 shall be followed
exactly. Column starts or widths of fields shall not be changed.
The sample file must be in ASCII format, one member record
per line, all records the same length.  Records shall not contain
quotes, hyphens in phone numbers, dashes, or any other

punctuation.
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(4)  Telephone shall have the format XXXxxxxxxx and
must include area code. Gender shall have a value of "M" if the
enrollee is male, and "F" if the enrollee is female.  Dates shall
have the format MMDDYY.  Date of enrollment for enrollees
who have had a break in coverage within the prior twelve
months shall be submitted as the date of initial enrollment.  The
HMO Employee Indicator shall have a value of 1 if the enrollee
is employed by the HMO, and 0 otherwise.  The
Medicare/Medicaid Flag shall have a value of 1 if the enrollee
is enrolled in Medicare or Medicaid program, and 0 otherwise.

(5)  The sampling frame and procedures used by the
reporting HMO are subject to audit by the Office of Health Data
Analysis against aggregate statistics for the submitting HMO.

R428-12-5.  Sampling Frame Submission.
(1)  The HMO shall create the sampling frame according

to the eligibility criteria in R428-12-3(4).  The HMO shall copy
the sampling frame (formatted as described in "Sampling Frame
Layout" in Table 1) onto an IBM PC 3.5 inch high density
diskette and send it to the survey agency.

(2)  The HMO shall fill out the "Sample Description" sheet
to be provided by the survey agency and send it with the
diskette. Each HMO shall submit to the survey agency the
sampling frame for each of its HMO products no later than four
weeks after the receipt of the sampling memo from the survey
agency.

R428-12-6.  Submission of Aggregate Statistics.
The HMO shall submit to the Office of Health Data

Analysis aggregate statistics from its total enrollment
population, before screening to identify eligible enrollees, in the
following format:
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KEY:  health maintenance organization, performance
measurement, health care quality
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R428.  Health, Center for Health Data, Health Care
Statistics.
R428-20.  Health Data Authority Request for Health Data
Information.
R428-20-1.  Legal Authority.

This rule is promulgated under authority granted by Title
26, Chapter 33a, and in accordance with the requirements of the
Health Data Plan.

R428-20-2.  Purpose.
This rule establishes guidelines by which data suppliers

shall be required to provide health data information to the Office
for the purpose of expanding the committee’s health data plan.

R428-20-3.  Definitions.
This definition is specific to R428-20.
A.  "Health data information" means a description,

specification, or translation of paper forms, computer records,
computer record formats, medical chart formats, or procedures
for data collection, recording, storage, and processing.  Health
data information does not mean the patient-specific entries or
recordings contained in a paper form, computer record, or
medical chart.

R428-20-4.  Request for Health Data Information.
The Office may request health data information from any

data supplier to accomplish the committee’s purpose as stated in
Section 26-33a-104.

R428-20-5.  Time Limits for Response to Request for
Information.

A.  The data supplier shall respond to requests for health
data information within 10 working days of the date the request
is made by the Office.

B.  Extensions to the 10 day response period may be
granted by the Office to a maximum of 30 calendar days past the
initial request date.

R428-20-6.  Data Protection.
The health data information received in compliance with

this rule shall not be released in any format.  The health data
information is classified as strictly confidential by Section 26-
33a-108.  The committee shall use the health data information
only in support of the committee’s purpose as stated in Section
26-33a-104.

KEY:  health, health policy, health planning
1991 26-33a-104
Notice of Continuation April 29, 2002
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R501.  Human Services, Administration, Administrative
Services, Licensing.
R501-12.  Child Foster Care.
R501-12-1.  Authority.

Pursuant to 62A-2-101 et seq., the Office of Licensing,
hereinafter referred to as Office, shall license child foster care
services according to the following rules.  Child foster care
services are provided pursuant to 62A-4a-106 for the Division
of Child and Family Services, hereinafter referred to as DCFS,
and 62A-7-104 for the Division of Youth Corrections,
hereinafter referred to as DYC.

R501-12-2.  Purpose Statement.
The purpose of these rules is to establish the minimum

requirements for licensure of child foster homes and proctor
homes for children in the custody of the Department of Human
Services, herein after referred to as DHS.  Rules applying to
child foster care are also applicable to proctor care unless
otherwise specified below.

R501-12-3.  Definitions.
A.  "Child foster care" means the provision of care which

is conductive to the physical, social, emotional and mental
health of children or adjudicated youth who are temporarily
unable to remain in their own homes.

B.  "Proctor care" means the provision of foster care for
only one youth at a time placed in a licensed foster home.  The
youth shall be adjudicated to the custody of DYC.

C.  "Foster care agency" is any authorized licensed private
agency certifying providers for foster care services, hereinafter
referred to as Agency.

D.  "Child" means anyone under 18 years of age with the
exception of DYC proctor care where custody and guardianship
may be maintained to 21 years of age.

R501-12-4.  Licensing and Renewal.
A.  Application:  An individual or legally married couple

age 21 and over may apply to be foster parents.  The applicant
shall be provided with an application and a copy of the foster
care licensing rules.  The application shall require the applicant
to list each member of the applicant’s household.

B.  Medical Information:
1.  At the time of application, each potential foster parent

shall obtain and submit to the Agency or the Office, a medical
reference letter, completed by a licensed health care
professional, which assesses the physical ability of the
individual to be a foster parent.  On an annual basis thereafter,
each foster parent shall submit a personal health status
statement.

2.  A psychological examination of a potential or current
foster parent may be required by the Office or the Agency if
there are questions regarding the individual’s mental stability
which may impair functioning as a foster parent.  The
psychological examination shall be arranged and paid for by the
foster parent.

C.  References:
The applicant shall submit the names of individuals not

related to the applicant who may be contacted by the Agency or
the Office for a reference.  The named individuals, such as

neighbors, school personnel, or clergy, shall be knowledgeable
of the ability of the potential foster parents to nurture children.
Three acceptable letters of reference must be received by the
Agency or the Office before a license will be issued.

D.  Background Screening:
1.  Pursuant to 62A-2-120, criminal background screening,

referred to as CBS, requires that all child foster care applicants
or persons 18 years of age or older living in the home must have
the criminal background screening successfully completed.  This
shall be completed on initial home approval and yearly
thereafter.  In accordance with 62A-2-120, no applicant can be
licensed to provide foster care services when the applicant has
been convicted of a felony.

2.  Pursuant to 62A-2-121, the child abuse data base shall
also be screened for each applicant or persons 18 years of age or
older living in the home to see if a report of alleged abuse and
neglect has been substantiated.  This shall be done on initial
home approval and yearly thereafter.

a.  In accordance with 62A-4a-116(2)(b) the following
types of abuse and neglect shall be considered for licensing
purposes:

1)  physical abuse,
2)  sexual abuse,
3)  sexual exploitation,
4)  abandonment, medical neglect resulting in death,

disability, or serious illness, or
5)  chronic or severe neglect.
b.  In accordance with 62A-2-121, if the name of any

individual living in the home appears on the child abuse data
base as substantiated, a license may be denied, approved, or
renewed based on a comprehensive review of the individual
circumstances, conducted by DHS, in accordance with R501-18.

E.  Home Study:  There shall be a current home study
report on record prepared, or reviewed and signed off, by a
licensed Social Worker.  A home study shall be completed for
each potential foster home.  The home study shall be updated
annually with a home visit.

F.  Provider Code of Conduct:  Each foster care applicant
shall read, abide by, and sign a current copy of the DHS
Provider Code of Conduct.

G.  Training:  Each foster care applicant shall complete the
required pre-service training as specified in R501-12-5 prior to
receiving a license.

H.  Approval or Denial:
1.  Following pre-service training and submission of all

required documentation, the home study and assessment of an
applicant shall be completed.

2.  A license shall be issued for applicants who meet Foster
Care Licensing Rules.  In addition, the applicants shall be
responsible to identify and meet any local ordinances applicable
to the type of care.

3.  The decision to approve or deny the applicant shall be
made on the basis of observable facts and the professional
judgement of the Agency or the Office regarding the safety and
sanitation conditions of the home.

4.  No person may be denied a foster care license on the
basis of race, color, or national origin of the person, or a child,
involved, pursuant to the Social Security Act, Section
471(a)(18)(A).
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5.  The provider shall be evaluated annually for compliance
with rules when renewing a license.

6. Kinship and Specific Home Approval:  An applicant may
be licensed for placement of one specific child or sibling group.
The home study shall be completed and all licensing
requirements met.  This license is valid for the duration of the
specific placement only and must be renewed annually.

7. Licensure approval is not a guarantee that a child will be
placed in the home.  Additional requirements for adoptive
parents and adoptive assessments for children in State custody
are included in R512-41(3)(4).

8.  Providers shall not be licensed or certified to provide
foster care for children in the same home in which they are
providing child care, as defined in UCA 26-39-102, or a
licensed human service program, as defined in UCA 62A-2-101.

9.  The Office Director or designee may grant a variance to
a rule if it is in the best interest of the specific child.

10.  All providers shall report any major changes as listed
in a. through e. in their lives to the Office or Agency within 48
hours.  These changes shall be re-evaluated within one month of
the change by the Office or Agency.  A major change in the lives
of the foster parents shall include, but is not limited to the
following;

a.  death or serious illness among the members of the foster
family,

b.  separation or divorce,
c.  loss of employment,
d.  change of residence, or
e.  suspected abuse or neglect of any child in the foster

home.

R501-12-5.  Training.
A.  Applicants shall attend training required by the

applicable DHS Division or other approved entity and submit
verification of completed training to the Office or Agency.

B.  At least one spouse shall complete the entire training
series in order for the home to be licensed.  The other spouse
shall attend at least one third of the training.

C.  Providers associated with an Agency that is contracted
to provide foster care or proctor care services shall meet the
training requirements specified by the contract.

R501-12-6.  Foster Parent Requirements.
A.  Personal characteristics of foster parents shall include

the following:
1.  Foster parents shall be in good health, able to provide

physical and emotional care to the child.
2.  Foster parents shall be emotionally stable and

responsible persons over 21 years of age.  Legally married
couples and single individuals, may be foster parents.

3.  Foster parents shall have the ability to help the child
grow and change in behavior.

4.  Foster parents shall not be dependent on the foster care
payment for their expenses beyond those associated with foster
care, and shall allocate funds as directed by Division policy.
Verification of income shall be submitted with the application
to the Office or Agency on an annual basis.

5.  Division employees shall not be approved as foster
parents to care for children in the custody of their respective

Divisions.  An employee may provide care for children in the
custody of a different Division with approval of the Regional
Director in accordance with DHS conflict of interest policy.

6.  Owners, directors, and members of the governing body
for foster care agencies shall not serve as foster parents.

7.  Foster parents shall follow Agency rules and work
cooperatively with the Agency, State Court, and law
enforcement officials.

B.  Family Composition shall meet the following:
1.  The number, ages, and gender of persons in the home

shall be taken into consideration as they may be affected by or
have an effect upon the child.

2.  Variance requests for the following must address why
a variance is in the best interests of the child, and how basic
health and safety requirements will be maintained, in
accordance with R501-1-8.

a.  No more than two children under the age of two, shall
reside in a foster home, including natural children.

b.  No more than two non-ambulatory children shall be in
a foster home including infants under the age of two.

c.  No more than four foster children shall be in any one
home.

d.  No more than one foster child shall be in any one home
designated for proctor care by agencies contracted with DYC.

R501-12-7.  Physical Aspects of Home.
A.  The foster home shall be located in a vicinity in which

school, church, recreation, and other community facilities are
reasonably available.

B.  The physical facilities of the foster home shall be clean,
in good repair, and shall provide for normal comforts in
accordance with accepted community standards.

C.  The foster home shall be free from health and fire
hazards.  Each foster home shall have a working smoke detector
on each floor and at least one approved fire extinguisher.  An
approved fire extinguisher shall be inspected annually and be a
minimum of 2A:10BC five point, rated multi-purpose, dry
chemical fire extinguisher.

D.  There shall be sufficient bedroom space to provide for
the following:

1.  rooms are not shared by children of the opposite sex,
except infants under the age of two years,

2.  children do not sleep in the parents’ room, except
infants under the age of two years,

3.  each child has his or her own solidly constructed bed
adequate to the child’s size,

4.  a minimum of 80 square feet is provided in a single
occupant bedroom and a minimum of 60 square feet per child is
provided in a multiple occupant bedroom excluding storage
space, and

5.  no more than four children are housed in a single
bedroom.

E.  Sleeping areas shall have a source of natural light and
shall be ventilated by mechanical means or equipped with a
screened window that opens.

F.  Closet and dresser space shall be provided within the
bedroom for the children’s personal possessions and for a
reasonable degree of privacy.

G.  There shall be adequate indoor and outdoor space for
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recreational activities.
H.  Foster homes shall offer sufficiently balanced meals to

meet the child’s needs.
I.  All indoor and outdoor areas shall be maintained to

ensure a safe physical environment.
J.  Areas determined to be unsafe, including steep grades,

cliffs, open pits, swimming pools, high voltage boosters, or high
speed roads, shall be fenced off or have natural barriers.

K.  Equipment:  All furniture and equipment shall be
maintained in a clean and safe condition.  Furniture and
equipment shall be of sufficient quantity, variety, and quality to
meet individual needs.

L.  Exits:  There shall be at least two means of exit on each
level of the foster home.

R501-12-8.  Safety.
A.  Foster families shall conduct and document fire drills

at least quarterly.
B. Foster parents shall provide training to children

regarding response to fire warnings and other instructions for
life safety.

C.  The foster home shall have a telephone.  Telephone
numbers for emergency assistance shall be posted next to the
telephone.

D.  The foster home shall have an adequately supplied first
aid kit.

E. Foster parents who have firearms or ammunition shall
assure that they are inaccessible to children at all times.
Firearms and ammunition that are stored together shall be kept
securely locked in security vaults or locked cases, not in glass
fronted display cases.  Firearms that are stored in display cases
shall be rendered inoperable with trigger locks, bolts removed
or other disabling methods.  Ammunition for those firearms
shall be kept securely locked in a separate location.

F.  No firearms shall be allowed in foster homes that
contract with DYC.

G.  Foster parents who have alcoholic beverages in their
home shall assure that the beverages are kept inaccessible to
children at all times.

H.  There shall be locked storage for hazardous chemicals
and materials.

R501-12-9.  Emergency Plans.
A.  Foster parents shall have a written plan of action for

emergencies and disaster to include the following:
1.  evacuation with a pre-arranged site for relocation,
2.  transportation and relocation of children when

necessary,
3.  supervision of children after evacuation or relocation,

and
4.  notification of appropriate authorities.
B.  Foster parents shall have a written plan for medical

emergencies, including arrangements for medical transportation,
treatment and care.

C.  Foster parents shall immediately report any serious
illness, injury or death of a foster child to the appropriate
Division or Agency and the Office.

R501-12-10.  Infectious Disease.

Foster parents shall abide by policies and procedures
designed to prevent or control infectious and communicable
diseases in the home.

R501-12-11.  Medication.
A.  Foster parents shall administer prescribed medication,

according to the written directions of a licensed physician.
Medicine shall only be given to the child for whom it was
prescribed.

B.  Medication shall not be discontinued without the
approval of the licensed physician, side effects shall be reported
to the licensed physician.

C.  Non-prescriptive medications may be administered by
foster parents according to manufacturer’s instructions.

D.  Medications shall not be administered by the foster
child.

E.  Medication shall not be used for behavior management
or restraint unless prescribed by a licensed physician with
notification to the Division or Agency worker.

F.  There shall be locked storage for medication.

R501-12-12.  Transportation.
A.  Foster parents shall provide routine transportation.  In

case of an emergency a means of transportation shall be
arranged by the foster parents.

B.  Drivers of vehicles shall have a valid Utah Drivers
License and follow safety requirements of the State.

C.  Transportation shall be provided in an enclosed vehicle
which has been safety inspected and equipped with seatbelts and
an appropriate restraint for infants and young children.

D.  An emergency telephone number shall be in the vehicle
used to transport children.

E.  Each vehicle shall be equipped with an adequately
supplied first aid kit.

R501-12-13.  Behavior Management.
A.  Foster parents shall provide appropriate supervision at

all times.
B.  Foster parents shall not use, nor permit the use of

corporal punishment, physical or chemical restraint, infliction
of bodily harm or discomfort, deprivation of meals, rest or visits
with family, humiliating or frightening methods to control the
actions of children.

C.  The foster parents’ methods of discipline shall be
constructive.  In exercising discipline, the child’s age, emotional
make-up, intelligence and past experiences shall be considered.

D.  Passive restraint shall be used only in behaviorally
related situations as a temporary means of physical containment
to protect the child, other persons, or property from harm.
Passive restraint shall not be associated with punishment in any
way.

E.  Foster parents shall inform the Division or Agency
worker of any extreme or repeated behavioral problems of a
child placed in the foster home.

R501-12-14.  Child’s Rights in Foster Care.
A.  The foster parent shall adhere to the following:
1.  allow the child to eat meals with the family, and to eat

the same food as the family unless the child has a special
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prescribed diet,
2.  allow the child to participate in family activities,
3.  protect privacy of information,
4.  not make copies of the child’s records,
5.  explain the child’s responsibilities, including household

tasks, privileges, and rules of conduct,
6.  not allow discrimination,
7.  treat the child with dignity,
8.  allow the child to communicate with family, attorney,

physician, clergyman, and others, except where documented
otherwise,

9.  follow visitation rights as provided by DHS or Agency
worker,

10.  allow the child to send and receive mail providing that
security and general health and safety requirements are met,
foster parents may only censor or monitor a foster child’s mail
or phone calls by court order,

11.  provide for personal needs and clothing allowance, and
12.  respect the child’s religious and cultural practices.

R501-12-15.  Record Keeping.
A.  Foster parents shall maintain the following:
1.  current license certificate,
2.  copy of each contract with DHS,
3.  record of money provided to each foster child,
4.  record of expenditures for each foster child, and
5.  documentation of special need payments on behalf of

the foster child.
B.  Foster parents shall maintain the out of home placement

information record for each child in their care to include the
following:

1.  placement information for each child in out of home
care,

2.  biographical information, including an emergency
contact name and telephone number,

3.  documentation of the health care record of each child,
including the following;

a.  immunizations,
b.  physical, mental, visual, and dental examinations,
c.  emergencies requiring medical treatment, and
d.  medication, when applicable, and
4.  summary of family visits and contacts, when

appropriate, according to the service plan.
C.  Foster parents shall ensure that the out of home record

accompanies the child or is returned to the Agency upon
relocation of the child.

D.  The Office staff shall maintain a separate record for
each child foster care home or Agency.

KEY:  licensing, human services, foster care
October 19, 2001 62A-2-101 et seq.

R512.  Human Services, Child and Family Services.
R512-10.  Youth Advocate Program.
R512-10-1.  Definition.

A.  Level One:  The Youth Advocate Program is an
advocacy service for youth and families which provides support,
socialization activities, and assists in building self-esteem of
youth who are at risk of or have been neglected or abused or
who are ungovernable.

B.  Level Two:  In areas of the state where parent aide
programs do not exist, the Youth Advocate funds may pay for
a parent aide.  The parent aide would be responsible to work
with a parent(s) who are lacking in parenting, socialization and
homemaking skills.  The parent aide program policy
requirements shall be the same as the youth advocate program.

C.  Level Three:  This level of the Youth Advocate
Program is characterized by providing intensive services to
youth who may be seriously out of control, may have serious
behavioral or emotional problems, may be substance abusers,
may be preparing for independent living, or may require
stringent costly out-of-home placements if less restrictive
interventions are not provided.  Intensive youth advocate
workers provide one-on-one intensive supervision that may
include monitoring of behavior, client advocacy, basic living
skills training, crisis intervention; also, linkage to educational,
vocational, employment, and recreational services.

R512-10-2.  Conditions for Approval.
The youth advocate worker shall meet the following

standards:
A.  Youth advocate worker shall submit fingerprints to be

cleared through the Bureau of Criminal Investigation (BCI) as
authorized by Section 62A-4a-413.  This check must show that
the applicant has not been convicted of a felony or certain
misdemeanors, which may have an impact in working with
children.  The DCFS Database (USSDS or SAFE) shall be
checked for any occurrences of child abuse.  If the applicant has
a substantiated child abuse report, this information, along with
other information, will be taken into consideration during the
application process.

B.  The youth advocate worker will receive a copy of the
Department of Human Services "Code of Conduct" and will act
accordingly.  A signed copy of the Statement of Understanding
will be included in the youth advocate worker’s file.

C.  The youth advocate worker will sign a Motor Vehicle
Insurance Certification form in which the youth advocate
workers will certify that no-fault property damage and liability
coverage insurance will be maintained on any automobile used
in the program.

D.  Compliance with these standards will be monitored by
regional staff and the Division of Child and Family Services
(DCFS), based on interviews, collateral contacts, and other
appropriate documentation.

R512-10-3.  Characteristics and Requirements of Youth
Advocate Worker.

A.  The youth advocate worker shall not discriminate
against the youth because of race, color, national origin, sex,
religion, or handicap.  The youth advocate worker shall respect
the religious and cultural practices of the child.
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B.  The youth advocate worker shall have the physical
health necessary to perform the responsibilities of the position.

C.  The youth advocate worker shall have no unresolved
emotional or mental health needs which impede the worker in
performing the responsibilities of the position.

D.  The youth advocate worker shall be 21 years of age or
older.

E.  While working with youth, the youth advocate worker
shall demonstrate maturity, flexibility, the ability to modify
expectations and attitudes, and the ability to accept and respond
to the needs of youth.

F.  The youth advocate worker shall respect the relationship
the youth has with the natural parents and the agency, and shall
encourage those relationships.

G.  The youth advocate worker shall have experience
fostering the development of children or shall have the personal
characteristics and temperament suited to working with children.

H.  The youth advocate worker shall not be dependent on
the youth advocate payments as the primary source of household
income.

I.  A DCFS employee shall not be approved as a youth
advocate worker.

J.  The youth advocate worker shall not be on probation,
parole, or under indictment for a criminal offense, and shall
have no history of violent crimes involving youth.

K.  The youth advocate worker shall work cooperatively
with DCFS, Juvenile Court, the Guardian ad Litem, the Attorney
General, and law enforcement officials as authorized by the
supervising caseworker.

L.  The youth advocate worker shall understand and abide
by the requirements that information must be kept confidential.

M.  The youth advocate worker shall notify the caseworker
and guardian of concerns.

N.  The youth advocate worker shall be trained to provide
for the needs of the children they work with.  The training shall
be approved by DCFS and may be provided by the Division or
by other educational or social agencies in the community.

O.  The youth advocate worker shall not use any type of
corporal punishment in working with a child.  Infliction of
bodily pain, discomfort, or degrading/humiliating punishment
shall be prohibited.

R512-10-4.  Revocation of the Youth Advocate Agreement.
DCFS may revoke certification upon any of the following

grounds:
A.  Violation of standards, agreement conditions, or the

Department of Human Services Code of Conduct.
B.  Conduct in the provision of service that is or may be

harmful to the health or safety of persons receiving the service.
If the above conditions exist the immediate suspension or

revocation of the agreement shall be ordered.  Written notice
shall be sent to the youth advocate worker and shall contain a
statement of the basis for the order.  The letter must also inform
the youth advocate worker of the right and procedure to request
a reconsideration of the action.

KEY:  child welfare, youth advocate
October 1, 1997 62A-4a-106
Notice of Continuation April 2, 2002
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R512.  Human Services, Child and Family Services.
R512-60.  Children’s Trust Account.
R512-60-1.  Purpose, Authority, Definitions, and Scope.

(1)  Purpose and Authority.
This rule, authorized by subsection 62A-4a-303(6),

specifies requirements for carrying out the purposes of the
Children’s Trust Account, with the funding specified in Section
62A-4a-309.

(2)  Definitions.
For the purposes of this section:
(a)  "Administrator" means the employee of the Division of

Child and Family Services appointed by the Director to
administer the Children’s Trust Account.

(b)  "Board" means the Board of Child and Family
Services.

(c)  "Director" means Director of the Division of Child and
Family Services.

(d)  "Council" means the Child Abuse Advisory Council
established under Section 62A-4a-311.

(3)  Scope
Funds from the Children’s Trust Account shall be used for

community-based education, service, and treatment programs to
prevent the occurrence and recurrence of child abuse and
neglect, as specified in 62A-4a-305.

R512-60-2.  Functions of the Council.
In addition to the functions specified in Subsection 62A-

4a-311(5), the Council shall advise the Board and the Director
regarding policies and procedures for the administration of the
Children’s Trust Account.

R512-60-3.  Conflict of Interest.
(1)  A Council member affiliated with an organization

bidding for a trust account contract shall openly declare this
conflict of interest.

(2)  A Council member with a conflict of interest shall be
excused from the discussion, consideration, or voting on any
project or proposal in which the Council member has an
affiliation.

(3)  A Council member shall not exert undue influence or
make any requests for favored consideration from the Council,
the Board, or the Division to receive a contract award from the
State.

R512-60-4.  Responsibilities of the Director.
In addition to the responsibilities defined in Section 62A-

4a-303, the Director shall:
(1)  designate a staff member to serve as the Administrator

of the Children’s Trust Account and as the liaison with the
Council; and

(2)  review policies and procedures regarding the
administration of the Children’s Trust Account which have been
developed by the Council.

R512-60-5.  Responsibilities of the Board.
(1)  The Board shall hold a public hearing for comments on

the Children’s Trust Account allocation plan and prevention
priorities.  This shall meet the requirement of Section 62A-4a-
306 requiring public comments on the specific program or

service.
(2)  The Board shall approve the allocation plan and

prevention priorities prior to implementation.
(3)  The Board shall approve policies of the Children’s

Trust Account.

R512-60-6.  Proposal Requirements.
A request for proposals (RFP) shall be developed by the

Administrator based upon the approved allocation plan and
prevention priorities, and in accordance with State Purchasing
Guidelines.  The request for proposals shall specify the purposes
and eligibility requirements for projects or programs to be
funded through the Children’s Trust Account.  The proposal
requirements may vary from year to year.

The Administrator shall widely disseminate the request for
proposals.  Project or program proposals shall be submitted as
specified in the RFP.

R512-60-7.  Funding Limitations and Requirements.
(1)  Funding for individual projects shall be at least $1,000

and shall not exceed $20,000 per year, and may have the option
of being renewed according to the terms of the request for
proposals.  The Board may approve a funding level,
recommended by the Council, which varies from this
requirement for a program or project serving a geographical area
encompassing more than one community or for a program or
project of exceptional merit.  If unobligated account revenues
for a given year are less than $50,000, the Council may forego
the RFP process for that year.

(2)  Each program or project funded through the Children’s
Trust Account shall provide a dollar for dollar match from
private or local government sources.

(a)  In-kind contributions may be used as part of the local
match requirement.  No more than 50% of the local match
requirement may be in-kind.

(b)  Items that may be used as in-kind match are
contributed services of support personnel, office space, furniture
and equipment, utility costs, vehicles, contributed services of
professional personnel including physicians, nurses, social
workers, psychologists, educators, public accountants, and
lawyers who are performing services for which they would
normally be paid.  The source of original funding for this in-
kind match shall not be state or federal monies.

(3) Of the total monies available for allocation in the
Children’s Trust Account, 10% to 15% shall be for statewide
programs.

(4)  The remaining funds shall be awarded according to the
allocation plan approved by the Board.  This plan shall be based
on monies available for allocation, the population percentage
count by area, and a base amount of $1,000 to $2,000
recommended by the Children’s Trust Fund Administrator.

R512-60-8.  Procedures in Selecting Programs or Projects to
be Supported by the Children’s Trust Account.

(1)  Proposals received by the Division in response to the
request for proposals (RFP) shall be reviewed according to the
criteria specified in the RFP, consistent with Section 62A-4a-
307.

(2)  The Administrator or Division regional contract
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monitors shall negotiate contracts with successful offerors,
based on State Purchasing Guidelines.

R512-60-9.  Evaluation.
(1).  Each program or project funded through the Children’s

Trust Account shall be evaluated at least once each year to
determine if the purposes and goals of the project have been
met.  This evaluation may be done by personnel within the
Division or by contract with a qualified individual, non-profit
organization or agency.  The evaluation shall be completed at
least 60 working days prior to the end of the contract year.  A
copy of the written evaluation shall be sent to the Administrator
who will provide evaluation information to the Council.

(2).  If the Director contracts for evaluation services, the
contract may not exceed $500 per grantee per year.

R512-60-10.  Research.
Children’s Trust Account funds may be used for research

programs consistent with Section 62A-4a-305 at funding levels
the Board and Council deem appropriate. Basic or applied
research programs or projects that provide empirical data to
support efforts to prevent the occurrence or recurrence of child
abuse and neglect in any of its basic forms, including physical
abuse, neglect or abandonment, sexual maltreatment,
psychological abuse, or educational or medical neglect, may be
funded.

KEY:  child welfare, child abuse, children’s trust account*
July 1, 1997 62A-4a-305
Notice of Continuation April 2, 2002 62A-4a-309

62A-4a-310
62A-4a-311
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R523.  Human Services, Mental Health.
R523-1.  Policies and Procedures.
R523-1-1.  Board of Mental Health Policies and Procedures.

Legal Authority.
The State Board of Mental Health is the program policy

making body for the Division of Mental Health and for
programs funded with state and federal monies.  The Board has
the authority and the responsibility to establish by rule
procedures for developing its policies which seek input from
local mental health authorities, consumers, providers, advocates,
division staff and other interested parties (Section 62A-12-104).
In order to ensure public input into the policy making procedure
the Board will:

A.  Convene an annual meeting, inviting local mental
health authorities, consumers, providers, advocates and division
staff to provide them an opportunity to comment and provide
input on new policy or proposed changes in existing policy.

B.  The Board shall include a time on the agenda at each
regularly scheduled board meeting to entertain public comment
on new policy or proposed changes in existing policy.

C.  Public requests to revise existing policy or consider
new policy shall be made in writing to the Board in care of the
Division of Mental Health.

D.  The Division shall prepare, for the Board’s review, any
comments they are in receipt of relative to public policy which
will be addressed at a regularly scheduled board meeting.

E.  The Board may direct the Division to follow-up on any
unresolved issues raised as a result of policy review and report
their findings at the next scheduled board meeting.

R523-1-2.  State and Local Relationships.
A.  Local Mental Health Authorities (LMHA) are the

"service designees" of the State Division of Mental Health.  As
service designees, LMHAs receive all formula pass-through
state and federal mental health funds to provide comprehensive
mental health services as defined by state law.  Local Mental
Health Authorities are considered sole source providers for these
services and are statutorily required to provide them (17A-3-
602(3)).

B.  When the Division of Mental Health requires other
services outside the comprehensive range specified by law, it
shall provide LMHAs the first opportunity to accept or reject the
service contract.  If the LMHA rejects the contract in writing or
fails to meet the terms of the contract as determined by the
Division, the Division may contract with any qualified provider,
through a Request For Proposal (RFP) process.  If an agency
other than the LMHA receives a contract to provide a mandated
service, the contracted service provider shall inform the LMHA
that they have been awarded the contract and offer to coordinate
the service with existing services provided by the LMHA (17A-
3-602(3), 62A-12-104(2)(a)).

C.  Local Mental Health Authorities must submit an annual
local Mental Health Plan of Service to the Division of Mental
Health for approval before each contract period.  The Plan shall
describe the intended use of state and federal contracted dollars.

D.  The Division of Mental Health has the responsibility
and authority to monitor LMHA contracts to see that they are in
compliance with existing laws, policies, standards and rules.
Each mental health catchment area shall be visited at least once

annually to monitor compliance.  The mental health center will
be provided preliminary findings from the site review and an
opportunity to comment.  A written report will be sent to each
LMHA describing the findings from the site visit.

R523-1-3.  Program Standards.
A.  The State Board of Mental Health, in compliance with

law, adopts the policy that available state funds will be
distributed on a 80% State, 20% local match basis to local
mental health authorities which provide the continuum of care
and meet the public policy priority adopted by the Board (17A-
3-602(3)(i), 62A-1-107(6)).  The Division of Mental Health will
carry out this policy.  A comprehensive mental health program
includes:

1.  Inpatient care and services (hospitalization)
2.  Residential care and services
3.  Day treatment and psycho-social rehabilitation
4.  Outpatient care and services
5.  Twenty-four hour crisis care and services
6.  Outreach care and services
7.  Follow-up care and services
8.  Screening for referral services
9.  Consultation, education and preventive services (case

consultation, public education and information, etc.)
10.  Case management.
B.  Each local mental health authority shall be responsible

for providing these services directly or contracting for these
services.

C.  The primary responsibility of the Division of Mental
Health will be to insure the provision of services for those
citizens who enter the mental health system directly as
consumers and to work cooperatively with other agencies.
Other public agencies such as Education, Corrections, Health
and Social Services will have primary responsibility for
arranging for or providing and paying for the mental health
needs of citizens served by their agency when the required
service directly benefits or is tied to their agency responsibility.
The Division of Mental Health will clearly define items 1-9
above so that evaluation and implementation is feasible.  These
definitions will be approved by the State Board of Mental
Health.

R523-1-4.  Private Practice.
Private practice policies shall be determined by local

community mental health authorities.  These policies will be
available in written form for State review.

R523-1-5.  Fee for Service.
A.  All consumers of community mental health centers

within the state of Utah shall be charged the actual cost of
services rendered to them by personnel of the centers.

B.  There shall be a dual fee schedule approved by the
State Board of Mental Health:

1.  intensive services - uniform fee schedule as attached;
2.  outpatient services - Local cost will be based on actual

unit cost as determined by the center’s annual study and in
accordance with the minimum discount fee schedule attached.

3.  the mental health center may waive the charging of a fee
if they determine that the assessment of a fee would result in a
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financial hardship for the recipient of services.
C.  Unless otherwise prohibited by law, all differences

between the actual cost of services rendered and third-party
payments shall be charged to the consumers receiving the
service.  These charges may not exceed the adjusted fee, if any,
based on the above mentioned fee schedules.

D.  Fee adjustments may be made following locally
determined procedures.  The procedures will be available in
writing.

E.  Except for emergency services, all consumers are to be
informed of the actual cost of services to be received and of the
adjusted fee, if any, before the commencement of services.

R523-1-6.  Priorities for Treatment.
A.  Mental health services provided through public funds

(federal, state, and local match) will address current mental
health priorities listed below.  The State Division of Mental
Health, in collaboration with the Utah Council of Mental Health
Program, Inc.’s evaluation committee (SCHEDULE), will
develop or approve procedures and forms for periodic needs
assessments.

B.  Immediacy of need and severity of the mental illness are
the two primary variables considered in developing the
following priorities of treatment.  It is to be understood that
emphasis upon certain under-served age groups may be given as
appropriately demonstrated through needs studies.

1.  Effective and responsive crisis intervention assessment,
direct care, and referral program available to all citizens.

2.  Provision of the least restrictive and most appropriate
treatment and settings for:

a.  severely mentally ill children, youth, and adults;
b.  acutely mentally ill children, youth, and adults.
3.  Provisions of services to emotionally disabled children,

youth and aged citizens who are neither acutely nor severely
mentally ill, but whose adjustment is critical for their future as
well as for society in general.

4.  Provision of services to emotionally disabled adults who
are neither acutely nor severely mentally ill, but whose
adjustment is critical to their personal quality of life as well as
for society in general.

5.  Provision of consultation, education and preventive
mental health services targeted at high risk groups in particular.

R523-1-7.  Collections Carryover.
A.  Local center programs may carry collections forward

from one fiscal year to another.
B.  Centers receive two general types of revenues -

appropriations and collections.  These terms are defined as
follows:

1.  Appropriations:
a.  State appropriated monies
b.  Federal Block Grant dollars
c.  County Match of at least 20%
2.  Collections:
a.  First and third party reimbursements
b.  Any other source of income generated by the center.

R523-1-8.  Consumers Rights.
A.  Each local mental health center shall have a written

statement reflecting consumers rights.  General areas for
consideration should be:

1.  consumer involvement in treatment planning.
2.  consumer involvement in selection of their primary

therapist.
3.  consumer access to their individual treatment records.
4.  informed consent regarding medication
5.  grievance procedures
B.  This statement should also indicate the Center’s

commitment to always treat mental health consumers with
dignity and individuality in a positive, supportive and
empowering manner.  This document is to be shared with the
consumer at the time of intake and a signed copy made part of
their individual file.  The State Division of Mental Health shall
periodically review this process to assure appropriate content
within the rights statement and proper application of the intent
of this policy.

R523-1-9.  Statewide Program Evaluation, Research, and
Statistics.

A.  Responsibility for Statewide program evaluation,
research, and statistics belongs to the Division of Mental Health.
This responsibility includes data system leadership,
coordination, implementation, and monitoring.

B.  The Division of Mental Health shall develop and
maintain, in collaboration with local mental health providers, a
set of data system principles that address at least the following
topics:  standardization of data variables and definitions;
variable integration across data sets; procedures for requesting
data from MHOs; procedures for data review and dissemination;
MHC participation in planning new statistical reports and
requests; cost-effective and practical data collection procedures;
confidentiality and data security; accuracy and data quality
control; updating regular reports; and procedures for reviewing
and updating the principles.

C.  The Division of Mental Health, in collaboration with
the local Mental Health Authorities and their providers, shall
assess service effectiveness (outcomes) and efficiency
(productivity) and report the results to the State Board of Mental
Health in an annual report.  This report or reports shall contain
data results on effectiveness and efficiency for the previous year,
and a plan for assessing these variables for the following year.
Changes in procedures for data collection and analysis for the
previous year, and changes in data system principles shall also
be reported to the Board.

R523-1-10.  Allocation of Utah State Hospital Bed Days to
Local Mental Health Authorities.

All adult general psychiatric beds at the Utah State
Hospital for individuals who meet the requirements of 62A-12-
209(2)(a); shall be provided to mental health catchment areas
governed by a local mental health authority or association of
local mental authorities; and shall provide for allocation of these
beds based on:

A.  the percentage of the state’s population that is located
within a mental health catchment area.

B.  a differential to compensate for additional demand of
state hospital beds in the urban areas of the state.
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R523-1-11.  Policies and Procedures Relating to Referrals,
Admissions, and Transfers of Mental Health Consumers to
the Utah State Hospital and Between Mental Health Center
Catchment Areas.

A.  All consumers shall be referred into the public mental
health system through admission to the local comprehensive
community mental health center.  For purposes of this
document, whenever center is used, it means a local
comprehensive community mental health center or agency that
provides treatment and services to residents of a designated
geographic area, operated by or under contract with a local
mental health authority, in compliance with state standards for
local comprehensive community mental health centers.

B.  In providing services to consumers from other
catchment areas, including interstate transient consumers, the
Center staff shall have the responsibility to assess the
consumer’s needs and to provide necessary emergency services
consistent with the Center’s current emergency procedures.
Following such interventions, the Center staff shall assist the
consumer in arranging for services from resources near the
individual’s place of residence.

C.  A Center shall utilize the services of the Utah State
Hospital (hereinafter referred to as Hospital) when evaluation by
the Center staff and the Hospital staff determine such services to
be the treatment of choice.  In every instance, continuity of
consumer care will be a joint responsibility between the Center
staff and the Hospital.  The Center shall (1) provide information
upon transfer to the Hospital; (2) participate in planning for
transfer out of the Hospital; and (3) provide appropriate
supportive services to the consumer upon their return to the
community.

D.  The Hospital and the Centers are expected to provide
services only within the state mental health systems’ limited
fiscal capacity.

E.  All consumers referred to the Utah State Hospital will
have been seen, evaluated, and admitted to the local public
mental health center.  Prior to the consumer admission to the
hospital, the center must follow the procedures specified via the
Bed Allocation Policy.  If the Hospital has reached maximum
bed capacity, referred consumer’s shall be placed on the Hospital
waiting list.

F.  The Hospital, in consultation with the Centers, has the
responsibility of prioritizing consumers ready for discharge.  In
the event of a consumer who is ready for discharge from the
Hospital, but is from a different catchment area other than the
referring center, the two centers will negotiate and coordinate
services.  Nevertheless, final discharge coordination remains the
responsibility of the referring center.  If a suitable placement
cannot be achieved, the referring Center may appeal to the Chair
of the Continuity of Care Committee for arbitration and
resolution.

G.  If a consumer arrives at the Hospital without having
been referred by a Center, the Hospital shall contact the
appropriate Center to insure appropriate disposition.  Should an
emergency admission occur to the Hospital, the Center shall
visit the consumer within three working days to coordinate
services.

H.  Appropriate information pertaining to the consumer’s
evaluation, care, and treatment will follow the consumer to and

from the Hospital.
I.  Each Center will designate a Hospital liaison(s).  The

Hospital will designate a Center liaison(s) for each of its
programs.  All consumer transfers between a Center and the
Hospital will be managed through the identified Center liaisons.

J.  The emergency needs of transient consumers will be met
by the Centers and will be consistent with the Centers’ current
emergency procedures.  The Center providing emergency
services will follow the appropriate procedures in coordinating
the transfer of the consumer to his place of residence.  Centers
transferring transient consumers to the Hospital will comply
with the consumer Continuity of Care procedures defined in this
Policy.

K.  The Center liaison shall meet at least monthly with
Hospital staff to discuss the treatment progress of the consumer
and jointly plan with Hospital staff around discharge
procedures.

L.  When it is agreed by the Hospital and the Center liaison
that a consumer has received maximum hospital benefit, it will
be the responsibility of the Center to find a satisfactory
placement for the consumer within a 15-day period.  Written
documentation must be submitted to the Hospital when a
satisfactory placement cannot be accomplished within 15 days.

M.  When resources are available only outside the
consumer’s catchment area, it will be the responsibility of the
original referring Center to negotiate arrangements for an
appropriate placement.  Within seven days, the receiving center
will provide verbal or written acceptance or denial of the
consumer transfer.  The receiving Center shall accept the
consumer on a 30-day trial basis.  If during the 30-day trial
period, the placement is determined unsuccessful, the initiating
Center will assume responsibility for the consumer’s care.
However, after 30 days, if the consumer’s placement is
successful, the receiving Center will assume responsibility for
the consumer’s care; and the consumer becomes a resident of
that Center.

N.  When referrals involve the placement of consumers
outside of a comprehensive community mental health center for
time-limited treatment, the Center of origin remains responsible
for the consumer’s ongoing continuity of care.  However, if the
consumer wishes to reside in a new catchment area, the
receiving center assumes responsibility for the consumer’s
ongoing continuity of care needs.

O.  In the event that either the referring or receiving Center
perceive that procedures have not been adhered to, the Center
liaisons from the two catchment areas will discuss the continuity
of care concerns in an effort to bring about an acceptable
resolution to both parties.  If the liaisons cannot resolve their
concerns, a written compliant may be submitted to the Chair of
the Continuity of Care Committee for final arbitration.

P.  For the purposes of admitting and discharging children
and youth to and from the State Hospital, all continuity of care
procedures defined in this Rule will be adhered to.

Q.  In addition, the following procedures shall apply for
children and youth:

1.  The Center will document that less restrictive placement
alternatives have been considered and are inadequate to meet
the consumer’s treatment needs.

2.  The Center and the Hospital both agree that restrictive
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intermediate care at the Hospital is in the best interest in meeting
the treatment needs of the consumer.

3.  If an agency other than a local comprehensive
community mental health center is seeking to admit a consumer
to the hospital, both the referring agency and Center must agree
at the time of referral to participate in the child’s service plan.
Within seven working days, the Center will notify the referring
agency regard the status of the referral.

4.  If there is a custodial agency other than the Division of
Mental Health, the agency agrees at admission to the hospital to
retain custody of the consumer.

R523-1-12.  Program Standards.
Legal Authority.
The State Board of Mental Health has the power and the

duty to establish by rule, minimum standards for community
mental health programs (Section 62A-12-104).

A.  Each Community Mental Health Center shall have a
current license issued by the Office of Licensing, Department of
Human Services.

B.  Each Center shall have a comprehensive plan of service
which shall be reviewed and updated at least annually to reflect
changing needs.  The plan shall:

1.  Be consistent with the "Comprehensive Mental Health
Plan For Services To The Seriously Mentally Ill",

2.  Designate the projected use of state and federal
contracted dollars,

3.  Define the Center’s priorities for service and the
population to be served.

C.  Each Center shall provide or arrange for the provision
of services within the following continuum of care.

1.  Inpatient care and services (hospitalization),
2.  Residential care and services,
3.  Day treatment and Psycho-social rehabilitation,
4.  Outpatient care and services,
5.  Twenty-four hour crisis care and services,
6.  Outreach care and services,
7.  Follow-up care and services,
8.  Screening for referral services,
9.  Consultation, education and preventive services,
10.  Case management.
D.  Each Center shall participate in a yearly on-site

evaluation conducted by the Division.
E.  The local mental health authority shall be responsible

for monitoring and evaluating all subcontracts to ensure:
1.  Services delivered to consumers commensurate with

funds provided,
2.  Progress is made toward accomplishing contract goals

and objectives.
F.  The local mental health authority shall conduct a

minimum of one site visit per year with each subcontractor.
There shall be a written report to document the review activities
and findings, a copy of which will be made available to the
Division.

R523-1-13.  Mental Health Officer Certification.
Legal Authority.
A "Mental Health Officer" as an individual designated by

the Division to interact with and transport persons to any mental

health facility (62A-12-202(7)).
A.  The Division shall certify that a mental health officer is

qualified by training and experience in the recognition and
identification of mental illness and in the safe, adequate
transportation of the mentally ill to designated mental health
facilities with the appropriate assistance of a peace officer.
Certification will require at least two years of experience in a
mental health related field in addition to successful completion
of training provided by the Division.

B.  Application for certification will be achieved by the
applicant making a written request to the Division for their
consideration.  Upon receipt of a written application the
Director will cause to occur a review and examination of the
applicant’s qualifications.

C.  The applicant must meet the following minimum
standards in order to be certified.

1.  The applicant must be at least 21 years of age.
2.  The applicant must be at least a high school graduate or

have passed equivalent examination.
3.  The applicant must be a resident of the State of Utah.
4.  The applicant must be employed by a public mental

health agency that routinely acts as an agent for the Division.
5.  The applicant must possess a basic working knowledge

of the most current Diagnostic and Statistical Manual of Mental
Disorders published by the American Psychiatric Association,
to be determined by training, experience, and written
examination.

6.  The applicant must demonstrate a basic understanding
of abnormal psychology and abnormal behavior, to be
determined by training, experience, and written examination.

7.  The applicant must demonstrate a fundamental
understanding of the mental health law, to be determined by
examination.

8.  The applicant must demonstrate a working knowledge
of safe and acceptable methods and techniques in transporting
the mentally ill, to be determined by training, experience and
written examination.

D.  The Division Director will determine if experience and
qualifications are satisfactory to meet the required standards.
The Director will also determine if there are any training
requirements that may be waived due to prior experience and
training.

E.  Upon satisfactory completion of the required experience
and training the Director will certify the qualifications of the
applicant, make record of such certification and issue a
certificate to the applicant reflecting his status as a mental health
officer and authorize the use of privileges and responsibilities as
prescribed by law.

R523-1-14.  Designated Examiners Certification.
Legal Authority.
A "Designated Examiner" is a licensed physician or other

licensed mental health professional designated by the Division
as specially qualified by training or experience in the diagnosis
of mental or related illness (62A-12-202(2)).

A.  The Division shall certify that a designated examiner is
qualified by training and experience in the diagnosis of mental
or related illness.  Certification will require at least five years
continual experience in the treatment of mental or related illness
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in addition to successful completion of training provided by the
Division.

B.  Application for certification will be achieved by the
applicant making a written request to the Division for their
consideration.  Upon receipt of a written application the
Director will cause to occur a review and examination of the
applicants qualifications.

C.  The applicant must meet the following minimum
standards in order to be certified.

1.  The applicant must be a licensed mental health
professional.

2.  The applicant must be a resident of the State of Utah.
3.  The applicant must demonstrate a complete and

thorough understanding of abnormal psychology and abnormal
behavior, to be determined by training, experience and written
examination.

4.  The applicant must demonstrate a fundamental and
working knowledge of the mental health law.  In particular, the
applicant must demonstrate a thorough understanding of the
conditions which must be met to warrant involuntary
commitment, to be determined by training, experience and
written examination.

5.  The applicant must be able to discriminate between
abnormal behavior due to mental illness which poses a
substantial likelihood of serious harm to self or others from
those forms of abnormal behavior which do not represent such
a threat.  Such knowledge will be determined by experience,
training and written examination.

6.  The applicant must be able to demonstrate a general
knowledge of the court process and the conduct of commitment
hearings.  The applicant must demonstrate an ability to provide
the court with a thorough and complete oral and written
evaluation that addresses the standards and questions set forth
in the law, to be determined by experience, training and written
and oral examination.

D.  The Division Director will determine if experience and
qualifications are satisfactory to meet the required standards.
The Director will also determine if there are any training
requirements that may be waived due to prior experience and
training.

E.  Upon satisfactory completion of the required experience
and training, the Director will certify the qualifications of the
applicant, make record of such certification and issue a
certificate to the applicant reflecting his status as a designated
examiner and authorize the use of privileges and responsibilities
as prescribed by law.

R523-1-15.  Funding Formula.
A.  The Board shall establish by rule a formula for

allocating funds to local mental health authorities through
contracts (Section 62A-12-105).

B.  The funding formula shall apply to state and federal
funds appropriated by the legislature to the Division and is
intended to contribute toward the equitable distribution of these
funds to the state’s local mental health authorities.

1.  Appropriated funds will be distributed on a per capita
basis, according to the most current population data available
from the Office of Planning and Budget.

2.  The funding formula will utilize a population density

(rural)  differential based upon the population of each county.
3.  The population density differential is part of the base

amount allocated to the local mental health authority and will be
recalculated in successive years only when a documented need
arises.

4.  The local mental health authorities’ "equalized base" is
defined as the state and federal funds which were expended in
budget year fy 89-90, and which were distributed according to
(1) population density differential by county and (2) on a per
capita basis.

5.  State funds allocated for mental health services and
distributed through the formula to local mental health
authorities shall be matched by the local mental health authority
by at least 20%.

6.  New funds will be distributed on a per capita basis,
according to the most current population data available from the
Office of Planning and Budget.  New funds will be added to
each local authorities equalized base.

7.  Decreases in state and federal revenues will be
distributed on a per capita basis.

8.  The formula does not apply to:
a.  Funds that local mental health authorities receive from

sources other than the Division.
b.  Funds that local mental health authorities receive from

the Division to operate a specific program within its jurisdiction
that is available to all residents of the state.

c.  Funds that local mental health authorities receive from
the Division to meet a need that exists only within the
jurisdiction of that local mental health authority.

d.  Funds that local mental health authorities receive from
the Division of research projects.

R523-1-16.  Pediatric Bed Allocation at the Utah State
Hospital.

Legal Authority.
This rule establishes the following formula to separately

allocate to local mental health authorities, such pediatric beds as
have been allocated for persons who meet the requirements of
subsection 62A-12-209(2)(b), and pursuant to Section 62A-12-
209.6.  In addition to terms defined in this rule, other terms used
herein are as defined in Section 62A-12-209-101, and Section
62A-12-202.

A.  Pediatric beds at the Utah State Hospital are allocated
to local mental health authorities based on the 0-18 age
population of the state.  The allocation shall be reviewed and
adjusted as necessary every three years according to the
population of persons under 18 years of age, using the most
recent population estimates from the Governor’s Office of
Planning and Budget.  Each local mental health authority shall
receive not less than one bed under this formula.

B.  As of July 1, 1996 beds are allocated according to the
formula in the following table:
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C.  Monthly, a written report shall be issued by the
Division through its Continuity of Care Committee as
established to operationalize R523-1-11.  This report shall detail
allocation and utilization by child, adolescent male and
adolescent female under each local mental health authority
catchment area and will be disseminated to each local mental
health center liaison.  Review of the report shall be an agenda
item at each of the Division’s Pediatric Continuity of Care
Meetings.

D.  The pediatric bed allocation formula and process shall
be reviewed at least annually and a written report submitted to
the State Board of Mental Health by the Division. Changes or
realignments shall be considered at that time.

E.  All local mental health authority programs shall follow
State Board of Mental Health Policy (Rule R523-1-11) relating
to referrals, admissions, and transfers by mental health centers
to the Utah State Hospital and between mental health center
catchment areas.

F.  In the event a local mental health authority requires a
bed for a child or adolescent beyond the number allocated, a
designated representative from that center may contact another
local mental health center to negotiate utilization of one of that
center’s allocated beds.  These negotiations shall be conducted
by the two centers.  A report of the final agreement for bed
exchange shall be made as part of the agenda at the Division’s
next Pediatric Continuity of Care meeting.

G.  In making decisions about the placement of child or
youth, centers shall give first priority to the best interests of the
child/youth. Allocation and use of the beds shall be monitored
monthly by the division’s Pediatric Continuity of Care
Committee and reported to the board upon request.

R523-1-17.  Medication Procedures for Children, Legal
Authority.

The Division of Mental Health hereby establishes due
process procedures for children prior to the administration of
antipsychotic medication, pursuant to Section 62A-12-
283.1(3)(a)(i).

A.  This policy applies to persons under the age of 18 who
are committed to the physical custody of a local mental health
authority and/or committed to the legal custody of the Division
of Mental Health.

B.  Antipsychotic medication means any antipsychotic
agent usually and customarily prescribed and administered in
the chemical treatment of psychosis.

C.  A legal custodian is one who has been appointed by the
Juvenile Court and may include the Division of Child and
Family Services, the Division of Youth Corrections, and the
Division of Mental Health.

D.  A legal guardian is one who is appointed by a
testamentary appointment or by a court of law.

E.  A person under the age of 18 may be treated with
antipsychotic medication when, as provided in this section, any
one or more of the following exist:

1.  The child and parent/legal guardian/legal custodian give

consent.
2.  The child or the parent/legal guardian/legal custodian

does not give consent, but a Neutral and Detached Fact Finder
determines that antipsychotic medication is an appropriate
treatment.

3.  The medication is necessary in order to control the
child’s dangerous behavior and it is administered for an exigent
circumstance according to this rule.

F.  A local mental health authority has the obligation to
provide a child and parent/legal guardian/legal custodian with
the following information when recommending that the child be
treated with antipsychotic medications:

1.  The nature of the child’s mental illness.
2.  The recommended medication treatment, its purpose,

the method of administration, and dosage recommendations.
3.  The desired beneficial effects on the child’s mental

illness as a result of the recommended treatment.
4.  The possible or probable mental health consequences to

the child if recommended treatment is not administered.
5.  The possible side effects, if any of the recommended

treatment.
6.  The ability of the staff to recognize any side effects

which may actually occur and the possibility of ameliorating or
abating those side effects.

7.  The possible, if any, alternative treatments available and
whether those treatments are advisable.

8.  The right to give or withhold consent for the proposed
medication treatment.

9.  When informing a child and his/her parent/legal
guardian/legal custodian that they have the right to withhold
consent the staff must inform them that the mental health
authority has the right to initiate a medication hearing and have
a designated examiner determine whether the proposed
treatment is necessary.

G.  The child and parent/legal guardian/legal custodian
shall then be afforded an opportunity to sign a consent form
stating that they have received the information under subsection
F of this section, and that they consent to the proposed
medication treatment.

H.  If either the child or parent/legal guardian/legal
custodian refuses to give consent, the mental health authority
may initiate a medication hearing in accordance with subsection
J of this rule.

I.  Antipsychotic medication may be administered under
the following exigent circumstances:

1.  A qualified physician has determined and certifies that
he/she believes the child is likely to cause injury to him/herself
or to others if not immediately treated.  That certification shall
be recorded in the Physician’s Orders of the child’s medical
record and shall contain at least the following information:

a.  A statement by the physician that he/she believes the
child is likely to cause injury to himself/herself or others if not
immediately restrained and provided medication treatment.

b.  The basis for that belief (including a statement of the
child’s behaviors).

c.  The medication administered.
d.  The date and time the medication was begun.
J.  Involuntary treatment in exigent circumstances may be

continued for 48 hours, excluding Saturdays, Sundays, and legal
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holidays.  At the expiration of that time period, the child shall
not be involuntarily treated unless a Notice to Convene a
Medication Hearing has been prepared and provided to the child
pursuant to the provision of subsection K of this section.

K.  If the child and/or parent/legal guardian/legal custodian
refuse to give consent the treating staff may request a medication
hearing be held to determine if medication treatment is
appropriate.

1.  The treating physician shall document in the child’s
medical record, the child’s diagnosis, the recommended
treatment, the possible side effects of such treatment, the desired
benefit of such treatment, and the prognosis.

2.  The treating staff shall complete a Request to Convene
a Medication Hearing form and submit it to the
Director/Designee of the local mental health authority who will
contact a Neutral and Detached Fact Finder and set a date and
time for the hearing.  The child and parent/legal guardian/legal
custodian shall be provided notice of the medication hearing and
the hearing shall be set as soon as reasonably possible after a
request has been made, but no sooner than 24 hours of
notification being provided to the child and parent/legal
guardian/legal custodian.

3.  Prior to the hearing, the Neutral and Detached Fact
Finder is provided documentation regarding the child’s mental
condition, including the child’s medical records, physician’s
orders, diagnosis, nursing notes, and any other pertinent
information.

L.  Medication hearings shall be conducted by a Neutral
and Detached Fact Finder, shall be heard where the child is
currently being treated, and shall be conducted in an informal,
non-adversarial manner as to not have a harmful effect upon the
child.

1.  The child has the right to attend the hearing, have an
adult informant (parent/legal guardian/legal custodian/foster
parent, etc.) present, and to ask pertinent questions.  Other
persons may attend the hearing if appropriate.

2.  The Neutral and Detached Fact Finder shall begin each
medication hearing by explaining the purpose and procedure of
the hearing to the child, parent/legal guardian/legal custodian,
and any other persons present.

3.  The Neutral and Detached Fact Finder will review the
child’s current condition and recommended course of treatment.

4.  The child, parent/legal guardian/legal custodian, and
others present shall then be afforded an opportunity to comment
on the issue of medication treatment.

5. Following the review of the case and hearing of
comments, the Neutral and Detached Fact Finder shall render a
decision.

6.  If needed the Neutral and Detached Fact Finder may ask
everyone to leave the room to allow him/her time to deliberate.

M.  The Neutral and Detached Fact Finder may order
medication treatment of a child if, after consideration of the
record and deliberation, the Neutral and Detached Fact Finder
finds that the following conditions exist:

1.  The child has a mental illness; and
2.  The child is gravely disabled and in need of medication

treatment for the reason that he/she suffers from a mental illness
such that he/she (a) is in danger of serious physical harm
resulting from a failure to provide for his essential human needs

of health or safety, or (b) manifests severe deterioration in
routine functioning evidenced by repeated and escalating loss of
cognitive or volitional control over his/her actions and is not
receiving such care as is essential for his/her health safety;
and/or

3.  Without medication treatment, the child poses a
likelihood of serious harm to him/herself, others, or their
property.  Likelihood of serious harm means either (a)
substantial risk that physical harm will be inflicted by an
individual upon his/her own person, as evidenced by threats or
attempts to commit suicide or inflict physical harm on one’s own
self, or (b) a substantial risk that physical harm will be inflicted
by an individual upon another, as evidenced by behavior which
has caused such harm or which placed another person or
persons in reasonable fear of sustaining such harm, or (c) a
substantial risk that physical harm will be inflicted by an
individual upon the property of others, as evidenced by behavior
which has caused substantial loss or damage to the property of
others; and

4.  The proposed medication treatment is in the medical
best interest of the patient, taking into account the possible side
effects as well as the potential benefits of the treatment; and

5.  The proposed medication treatment is in accordance
with prevailing standards of accepted medical practice.

N.  The basis for the decision is supported by adequate
documentation.  The Neutral and Detached Fact Finder shall
complete and sign a Medication Hearing form at the end of the
hearing.  A copy shall be provided to the child and/or
parent/legal guardian/legal custodian.

O.  A child and/or parent/legal guardian/legal custodian
may appeal the decision of a Neutral and Detached Fact Finder
according to the following process, by submitting a written
appeal to the Director/Designee of the Local Mental Health
Authority providing treatment to the child, within 24 hours
(excluding Saturdays, Sundays, and legal holidays) of the initial
hearing.

1. Upon receipt of the appeal, a panel consisting of two
physicians and a non-physician licensed professional (RN,
LCSW, PhD, etc.) shall be assigned to hear the appeal.

2.  The panel shall review the available documentation and
make a decision within 48 hours (excluding Saturdays, Sundays,
and legal holidays) of the date of the appeal.

3.  A written decision from the panel shall be provided to
the child, the child’s parent/legal guardian/legal custodian, the
local mental health authority providing treatment to the child,
and any other appropriate party.

P.  In the event that a significant medication change is
proposed, the child and/or parent/legal guardian/legal custodian
shall be provided an opportunity to give consent in accordance
to subsection F of this section.  If the child and parent/legal
guardian/legal custodian refuse to give consent, a medication
hearing may be initiated in according with subsection K of this
section.

Q.  Medication treatment ordered pursuant to subsection P
of this section may continue after the initial hearing according
to the following process:

1.  A Neutral and Detached Fact Finder shall review the
case within 180 days of the initial hearing.

2.  The Neutral and Detached Fact Finder shall review the



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 181

medical record before rendering a decision to continue
medication treatment.

3.  The Neutral and Detached Fact Finder may order
continued medication treatment if he/she finds the following
conditions are met:

a.  The child is still mentally ill; and
b.  Absent continued medication treatment, the child will

suffer severe and abnormal mental and emotional distress as
indicated by recent past history, and will experience
deterioration in his/her ability to function in the least restrictive
environment, thereby making him/her a substantial danger to
him/herself or others, and

c.  The medication treatment is in the medical best interest
of the patient, taking into account the possible side effects as
well as the potential benefits of the treatment; and

d.  The medication treatment is in accordance with
prevailing standards of accepted medical practice.

4.  If the neutral and Detached Fact Finder approves
continued medication treatment, he/she shall complete a Review
of Continued Medication form, which shall be placed in the
child’s medical record. A copy shall be provided to the child
and/or parent/legal guardian/legal custodian.

5.  At the end of 12 months, the case shall again be
reviewed as outlined in this subsection (Q), and shall be
reviewed every 6 months while the course of treatment is being
administered.

R523-1-18.  Psychosurgery and Electroshock Therapy
Procedures for Children, Legal Authority.

By this rule, the Division of Mental Health establishes the
following due process procedure for children prior to their being
administered psychosurgery or electroshock therapy as provided
by Section 62A-12-283.1(3)(a)(ii).

A.  This policy applies to persons under the age of 18 who
are committed to the physical custody of a local mental health
authority and/or committed to the legal custody of the Division
of Mental Health.  The following terms are herein defined:

B.  ECT means electroconvulsive therapy.
C.  A Legal Custodian means a person who is appointed by

the juvenile court.  Such a person may have been selected from
the Division of Child and Family Services, the Division of
Youth Corrections, or the Division of Mental Health.

D.  A Legal Guardian means a person who holds a
testamentary appointment or is appointed by a court of law.

E.  Psychosurgery means a neurosurgical intervention to
modify the brain to reduce the symptoms of a severely ill
psychiatric patient.

F.  A local mental health authority has the obligation to
provide a child and parent/legal guardian/legal custodian with
the following information when recommending that the child be
treated with ECT or Psychosurgery:

1.  The nature of the child’s mental illness;
2.  The recommended ECT/Psychosurgery treatment, its

purpose, the method of administration, and recommended length
of time for treatment;

3.  The desired beneficial effects on the child’s mental
illness as a result of the recommended treatment

4.  The possible or probable mental health consequences to
the child if recommended treatment is not administered

5.  The possible side effects, if any, of the recommended
treatment

6.  The ability of the staff to recognize any side effects,
should any actually occur, and the possibility of ameliorating or
abating those side effects

7.  The possible, if any, alternative treatments available and
whether those treatments are advisable

8.  The right to give or withhold consent for the proposed
ECT/psychosurgery.

9.  When informing a child and his/her parent/legal
guardian/legal custodian they have the right to withhold
consent, the local mental health authority must inform them that
regardless of whether they give or withhold consent, a due
process procedure will be conducted before two designated
examiners to determine the appropriateness of such treatment.

G.  The child and parent/legal guardian/legal custodian
shall then be afforded an opportunity to sign a consent form
stating that they have received the information listed in
subsection E of this section, and that they consent or do not
consent to the proposed treatment.

H.  If the parent/legal guardian/legal custodian refuses to
consent to ECT/psychosurgery, the local mental health authority
shall consider a treatment team dispositional review to
determine whether the child is appropriate for treatment through
their services.

I.  Regardless of whether the child or parent/legal
guardian/legal custodian agrees or disagrees with the proposed
ECT/psychosurgery, a due process procedure shall be conducted
before the treatment can be administered.

J.  A physician shall request ECT or psychosurgery for a
child by completing a Request to Treat With ECT or
Psychosurgery form and submitting to the Director/Designee of
the Local Mental Health Authority providing treatment.

K.  Upon receipt of the request, the Director/Designee shall
contact two Designated Examiners, one of which must be a
physician, and set a date and time for an ECT/Psychosurgery
Hearing.

L.  The child and parent/legal guardian/legal custodian
shall be provided notice of the hearing.

M.  Prior to the hearing, the two designated examiners
shall be provided documentation regarding the child’s mental
condition, including the child’s medical records, physician’s
orders, diagnosis, nursing notes, and any other pertinent
information.  The attending physician shall document his/her
proposed course of treatment and reason(s) justifying the
proposal in the medical record.

N.  ECT/psychosurgery hearings shall be conducted by two
Designated Examiners, one of whom is a physician, Hearings
shall be held where the child is currently being treated, and shall
be conducted in an informal, non-adversarial manner as to not
have a harmful effect upon the child.

1.  The child has the right to attend the hearing, have an
adult informant (parent/legal guardian/legal custodian/foster
parent, etc.) present, and to ask pertinent questions.

2.  If the child or others become disruptive during the
hearing, the Designated Examiners may request that those
persons be removed.  The hearing shall continue in that person’s
absence.

3.  The hearing shall begin with the child, parent/legal
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guardian/legal custodian, and any others being informed of the
purpose and procedure of the hearing.

4.  The record shall be reviewed by the Designated
Examiners and the proposed treatment shall be discussed.

5.  The child, parent/legal guardian/legal custodian, and
others present shall be afforded an opportunity to comment on
the issue of ECT or psychosurgery.

6.  Following the review of the case and the hearing of
comments, the Designated Examiners shall render a decision

7.  If needed the Designated Examiners may ask everyone
to leave the room to allow them time to deliberate.

O.  The Designated Examiners may order ECT or
psychosurgery if, after consideration of the record and
deliberation, they both find that the following conditions exist:

1.  The child has a mental illness as defined in the current
edition of the Diagnostic and Statistical Manual of the American
Psychiatric Association (DSM); and

2.  The child is gravely disabled and in need of ECT or
Psychosurgery for the reason that he/she suffers from a mental
illness such that he/she (a) is in danger of serious physical harm
resulting from a failure to provide for his essential human needs
of health or safety, or (b) manifests severe deterioration in
routine functioning evidenced by repeated and escalating loss of
cognitive or volitional control over his/her actions and is not
receiving such care as is essential for his/her health safety;
and/or

3.  Without ECT or psychosurgery, the child poses a
likelihood of serious harm to self, others, or property.
Likelihood of serious harm means either (a) substantial risk that
physical harm will be inflicted by an individual upon his/her
own person, as evidenced by threats or attempts to commit
suicide or inflict physical harm on one’s own self, or (b) a
substantial risk that physical harm will be inflicted by an
individual upon another, as evidenced by behavior which has
caused such harm or which has placed another person or persons
in reasonable fear of sustaining such harm, or (c) a substantial
risk that physical harm will be inflicted by an individual upon
the property of others, as evidenced by behavior which has
caused substantial loss or damage to the property of others; and

4.  The proposed treatment is an appropriate and accepted
method of treatment for the patient’s mental condition; and

5.  The proposed medication treatment is in accordance
with prevailing standards of accepted medical practice.

P.  The basis for the decision shall be supported by
adequate documentation.  The Designated Examiners shall
complete and sign an ECT or Psychosurgery form at the end of
the hearing.  A copy of the decision shall be provided to the
child and/or parent/legal guardian/legal custodian.

Q.  The child and/or parent/legal guardian/legal custodian
may request a second opinion of a decision to treat with ECT or
psychosurgery by filing a Request for a Second Opinion form
with the Clinical Director/designee of the Division of Mental
Health within 24 hours (excluding Saturdays, Sundays, and legal
holidays) of the initial hearing.

R.  ECT or psychosurgery may be commenced within 48
hours of the decision by the Designated Examiners, if no request
for a second opinion is made.  If a request is made, treatment
may be commenced as soon as the Clinical Director/designee
physician renders his/her decision if he/she agrees with the

decision.
S.  Upon receipt of a Request, the Clinical

Director/designee will review the record, consult with
whomever he/she believes is necessary, and render a decision
within 48 hours (excluding Saturdays, Sundays, and legal
holidays) of receipt of the Request.  The Clinical
Director/designee shall sign a Second Opinion for Decision to
Treat with ECT/Psychosurgery form which is placed in the
child’s record.  A copy shall be provided to the child and the
parent/legal guardian/legal custodian prior to the
commencement of treatment.

T.  If a child has been receiving ECT treatment and
requires further treatment than that outlined in the original ECT
plan, the procedures set forth in subsections F through S of this
section shall be followed before initiating further treatment.

R523-1-19.  Prohibited Items and Devices on the Grounds of
Public Mental Health Facilities.

Pursuant to the requirements of Subsection 62A-12-202
(9), and Sections 76-10-523.5, 76-8-311.1, and 76-8-311.3, all
facilities owned or operated by community mental health centers
that have any contracts with local mental health authority and/or
the Utah State Division of Mental Health are designated as
secure areas.  Accordingly all weapons, contraband, controlled
substances, implements of escape, ammunition, explosives,
spirituous or fermented liquors, firearms, or any other devices
that are normally considered to be weapons are prohibited from
entry into community mental health centers.  There shall be a
prominent visual notice of secure area designation.  Law
enforcement personnel are authorized to carry firearms while
completing official duties on the grounds of those facilities.

KEY:  bed allocation, due process, prohibited items and
devices, fees
May 1, 2002 62A-12-102
Notice of Continuation December 17, 1997 62A-12-104

62A-12-209.6(2)
62A-12-283.1(3)(a)(i)

62A-12-283.1(3)(a)(ii)
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R527.  Human Services, Recovery Services.
R527-35.  Non-IV-A Fee Schedule.
R527-35-1.  Non-IV-A Fee Schedule.

Pursuant to 45 CFR 302.33 (2001) the Office of Recovery
Services may charge an applicant or recipient of child support
services who is not receiving IV-A financial assistance or
Medicaid, one or more fees for specific services.  These fees are
itemized below:

The following fee, which has been established by the
federal government:

1.  the full IRS enforcement fee of $122.50 is charged if a
case qualifies for full IRS collection services, the obligee
requests those services, and the amount of the child support
obligation is certified for those services by the United States
Secretary of the Treasury.

The following fees, which have been established by the
Office:

1.  a Parent Locator Service fee of $20.00;
2.  the cost of genetic testing if the alleged father is

excluded as the biological father;
3.  an administrative fee of $5.00 per payment processed,

not to exceed $10.00 per month;
4.  a fee of $25.00, to be paid at the time the obligor’s

federal tax refund is intercepted to offset a Non-IV-A support
arrearage if the refund is $50.00 or more.  If the refund is more
than $25.00 but less than $50.00, the fee is the refund amount
minus $25.00.

KEY:  child support
April 2, 2002 62A-11-107
Notice of Continuation January 24, 2002
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R547.  Human Services, Youth Corrections.
R547-1.  Residential and Nonresidential, Nonsecure
Community Program Standards.
R547-1-1.  Waiver Statement.

01.  A residential or nonresidential alternative program
shall comply with all (relevant) requirements unless a waiver for
specific requirement(s) has been granted by the designated
certifying officer of Youth Corrections with specific approval of
the Director of the Division.  The certifying officer shall specify
the particular requirement(s) to be waived, the duration of the
waiver, and the terms under which the waiver is granted.

02.  The Division will submit to the Board of Youth
Corrections at least annually a listing with expiration dates of
programs receiving waivers.

A.  Waiver of specific requirements shall be granted only
when the specific program or facility has documented that the
intent of the specific requirement(s) to be waived will be
satisfactorily achieved in a manner other than that prescribed by
the requirement(s).

B.  The waiver shall contain provisions for a regular review
of the waiver.

C.  When a program fails to comply with the waiver
specifications, the waiver shall be subject to immediate
cancellation.

01.  Administration  A residential or nonresidential
alternative program contracting with the Division of Youth
Corrections, shall not accept a youth in custody without the
formal approval of the Division.

02.  A residential or nonresidential alternative program
shall allow Youth Corrections to inspect all aspects of the
program’s functioning which impact on youth and to interview
any staff member of the program or any youth in care of the
program.

03.  The residential or nonresidential alternative program
shall make any information which the facility is required to have
under these requirements and any information reasonably related
to assessment of compliance with these requirements available
to the Division of Youth Corrections.

04.  A residential or nonresidential alternative program
shall assemble and make available upon request to Youth
Corrections the following information and documents:

A.  Governing structure, including the charter, articles of
incorporation;

B.  By-laws or other legal basis for its existence;
C.  Organizational structure of facility or program staff;
D.  Job description of facility or program staff;
E.  Names and positions of persons authorized to sign

agreements, contracts and submit official documentation to
Youth Corrections;

F.  Board structure and composition, with names and
addresses and terms of memberships;

G.  Existing purchase of service agreements;
H.  Insurance coverage, required by contract;
I.  Letters of compliance with existing sanitation, health

and fire codes and reports of inspection and action taken;
J.  Procedure for notifying interested parties of changes in

the facility’s policy and programs;
K.  A master list of all social services providers which the

facility uses; and

L.  Financial and program audits and reviews.
05.  A residential or nonresidential alternative program

accepting any youth who resides in another state shall comply
with the terms of the Interstate Compact on Juveniles, Section
55-12-1, and the Interstate Compact on the Placement of
Children, Section 62A-4a-701.

06.  A residential or nonresidential alternative program
shall have a representative present at all judicial, educational or
administrative hearings which address the status of a youth in
care of the program, if notified by the division or the court.

07.  A residential or nonresidential alternative program
shall ensure that all entries in records are legible.  All entries
shall be signed, or initialed, by the person making the entry.  All
entries shall be accompanied by the date on which the entry was
made.

08.  A residential or nonresidential alternative program
shall have a governing body which is responsible for and has
authority over the policies and activities of the program.

09.  The governing board shall have a set of by-laws or a
constitution which describes its duties, responsibilities and
authority.  As a minimum, the agency by-laws include for the
governing authority:

A.  Memberships (types, qualifications, community
representation, rights, duties) with one member not being an
employee or officer but from the outside community;

B.  Size of the governing body;
C.  Method of selection;
D.  Terms of office;
E.  Duties and responsibilities of officers;
F.  Times authority will meet;
G.  Committees;
H.  Quorums;
I.  Parliamentary procedures;
J.  Recording of minutes;
K.  Method of amending the by-laws;
L.  Conflict of interest provisions; and
M.  Specification of the relationship of the chief executive

to the governing body.
10.  The governing authority of the agency shall hold

meetings as prescribed in the by-laws.
11.  The governing body of the program shall be

responsible for ensuring the program’s continual compliance and
conformity with the provisions of the program’s charter.

12.  The governing body of a residential or nonresidential
alternative program shall be responsible for ensuring the
program’s continual compliance and conformity with the terms
of all leases, contracts or other legal agreements to which the
program is a party.

13.  The governing body of a residential or nonresidential
alternative program shall be responsible for ensuring the
program’s continual compliance and conformity with all relevant
laws and/or regulations, whether federal, state, local or
municipal, governing the operations of the program.

14.  The governing body of the program will abide by and
show evidence of meeting the Civil Rights Act of 1964, Title
504, and Americans with Disabilities Act of 1990, 42 U. S. C.
12101.

15.  The governing body of a residential or nonresidential
alternative program shall designate a person to act as chief
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administrative officer of the program to whom all staff shall be
responsible and shall delegate sufficient authority to such person
as to implement policy and procedure and to manage the affairs
of the program effectively.

16.  The governing body of the residential or nonresidential
alternative program shall regularly evaluate the performance of
the chief administrative officer to ensure that this officer’s
conduct of the program’s business conforms with the program’s
charter, all relevant laws and regulations, and policies defined
by the governing body.

17.  The governing body of the residential or nonresidential
alternative program shall ensure that the program is housed,
maintained, staffed, and equipped in such a manner as to
implement the program effectively.

18.  The governing body of the residential or nonresidential
alternative program shall, in consultation with the chief
administrative officer, formulate and periodically review and
update written policies and procedures concerning:

A.  The program policies, goals and current services;
B.  Personnel practices and job descriptions;
C.  Organizational chart which reflects the structure of

authority, responsibility and accountability;
D.  Fiscal management; and
E.  This written administrative manual must be available to

all staff as well as the general public and residents, if requested,
unless protected trade secrets would be revealed.

19.  The governing body of the residential or nonresidential
alternative program shall ensure that the program has written
policies and procedures to carry out ongoing internal evaluation
of the services it offers and compiles a written report of such
evaluation annually.

20.  The governing body of the program shall have access
to and use an organized system of information collection,
retrieval and review.  The agency shall participate in the
establishment of information needs and establish guidelines
regarding the security of all information about participants.

21.  The governing body, in concert with the program
administrator, shall use the findings of evaluation studies in
decision-making and policy development.

22.  The program director or designee of the residential or
nonresidential alternative program shall consult with Youth
Corrections prior to making any substantial alteration in the
program provided by the facility and shall meet with
representatives of Youth Corrections whenever required to do
so.

23.  The program director or designee cooperates with
Youth Corrections in evaluation of its operations in terms of
written goals and objectives, program effectiveness, cost benefit
analysis and statistical analysis of program data.

24.  No employee or member of the immediate family of an
employee of Youth Corrections shall be a member of the
governing body of the program.

25.  The residential or nonresidential alternative program
shall have written minutes of all meetings of the governing body
of the program.

26.  A publicly operated residential or nonresidential
alternative program shall have an advisory board which includes
representatives of the community in which the program is
located and representatives of the parents of the type of youth

served.
27.  The members of the Advisory Board of a publicly

operated residential or nonresidential alternative program shall
be appointed for specific terms of office by the director of the
agency operating the program.

28.  The Advisory Board of the publicly-operated
residential or nonresidential facility shall advise and assist the
Administrative Officer.

A.  The Advisory Board shall have a set of by-laws which
describe its duties, responsibilities and authority.

B.  The Advisory Board shall keep itself informed as to the
operational policies and practices of the regional facility.  The
Advisory Board has the right and responsibility to consider all
aspects of that facility’s operations, and to make
recommendations to the Administrative Officer.  The Advisory
Board shall make at least:

(1)  Semi-annual visits to the residential or nonresidential
alternative program.

(2)  The Advisory Board shall at least annually provide the
Administrative Officer with a report on the program.  This
report shall make recommendations for improving services
provided by the program.  The report shall be available to the
public.

29.  The Advisory Board of the publicly operated
residential or nonresidential alternative program shall inform the
Director in writing of any event or circumstance which the
majority of the Advisory Board believes warrants correction.

30.  In the event of serious unresolved disagreement
between the Administrative Officer and the Advisory Board, the
Advisory Board shall report to the Board of Youth Corrections
outlining the nature of the disagreement.

31.  A residential or nonresidential alternative program
shall have documents which identify the statutory basis for the
existence of the program and the nature of the authorization of
the program under existing laws.

A.  A publicly-operated residential or nonresidential
alternative program shall have documents which identify the
statutory basis of its existence and the administrative framework
of government within which it operates.

B.  A privately-operated residential or nonresidential
alternative program shall have documents which fully identify
its ownership.  A corporation, partnership, individual
ownership, or association shall identify its officers and shall
have, where applicable, the charter, partnership agreement,
constitution; articles of association; and/or by-laws of the
corporation, partnership, individual ownership, or association.

32.  The privately-operated residential or nonresidential
alternative program shall identify, document and publicize its
tax status with the Internal Revenue Service.

33.  The privately-operated residential or nonresidential
alternative program shall have by-laws, approved by the
governing authority, which are filed with the appropriate local,
state, and/or federal body.

34.  The Chief Executive Officer of a residential or
nonresidential alternative program or a person designated by
that officer and authorized to act, as necessary, in place of that
officer shall be readily assessable to the staff of the program
and/or the authorized representatives of Youth Corrections.

35.  A residential or nonresidential alternative program
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shall have a written statement specifying its philosophy,
purposes, and program orientation and describing both short and
long-term aims.  The statement should identify the types of
services provided and the characteristics of the youth to be
served by the program.  The statement of purpose shall be
available to the public.

36.  A residential or nonresidential alternative program
shall have a written program plan which describes the services
provided by the facility.  The statement shall include a
description of the facility’s plan for the provision of services as
well as the assessment and evaluation procedures used in
treatment planning and delivery.  The plan shall make clear
which services are provided directly by the facility and which
will be provided in cooperation with community resources.  If
the facility administers several programs at different
geographical sites, appropriate resources shall be identified for
each site.  The program description shall be available to the
public on request with protected trade secrets deleted.

R547-1-3.  Fiscal Management.
01.  The residential or nonresidential alternative program

shall demonstrate that it is financially sound and manages its
financial affairs prudently.  All funds disbursed by the facility
shall be expended in accordance with the program objectives as
specified by the governing body and contractual agreements.

02.  The program shall have a system of accountability
which shall state funds allocated for each program function,
funds spent for each, and specific cost of each service provided.

03.  The program shall prepare an annual written budget of
anticipated revenues and expenditures which is approved by the
appropriate governing authority and included as part of the
written contract.

04.  The program director shall participate in budget
reviews conducted by the governing board or parent
governmental agency.

05.  The program director shall present a budget request
which is adequate to support the programs of the agency.

06.  The agency shall have written policies which govern
revisions in the budget.

07.  A residential or nonresidential alternative program
shall demonstrate fiscal accountability through regular recording
of all income, expenditures and the submission of an annual
independent audit.

08.  The program shall prepare and distribute to its
governing authority and appropriate agencies and individuals
the following documents, at a minimum: income and
expenditure statements, funding source financial reports, and
independent audit reports.

09.  The program shall have written fiscal policies and
procedures adopted by the governing authority which include,
at a minimum: internal controls, petty cash, bonding, signature
control on checks, resident funds, and employee expense
reimbursement.

10.  The program shall have a written policy for inventory
control of all property and assets.

11.  The program shall have a written policy for purchasing
and requisitioning supplies and equipment.

12.  The program shall use a method which documents and
authorizes wage payment to employees and consultants.

Amount paid is authorized by administrative officer; salary for
administrative officer is set and approved by Board of Directors
and reviewed annually.

13.  A residential or nonresidential alternative program
shall not permit public funds to be paid or committed to be paid
to any corporation, firm, association, business or State agency
or representative in which any members of the governing body
of the program, the executive personnel of the program, or the
members of the immediate families of members of the governing
body or executive personnel have any direct or indirect financial
interest, or in which one of these persons serve as an officer or
employee, unless the services or goods involved are provided at
a competitive cost and under terms favorable to the program.
The program shall have a written disclosure of any financial
transaction with the program in which a member of the Board
or his/her immediate family is involved.

14.  The program shall have a written policy to guard
against conflicts of interest which adversely affect the program;
this policy shall specifically state that no person connected with
the program will use his or her official position to secure
privileges or advantages for himself or herself.

15.  The program shall have a written policy which ensures
that it conforms to governmental statutes and regulations
relating to campaigning, lobbying, and political practices.

16.  A residential or nonresidential alternative program
shall ensure that all purchase of service agreements involving
professional services to youth in care are in writing and
available to Youth Corrections.  The program shall abide by all
State and Federal regulations and laws related to the governing
of contracting bodies.  Purchase of service agreements shall
contain all terms and conditions required to define the clients to
be served, the services to be provided, program budget, the
procedures for payment, the payment plan, and terms of
agreement.

17.  A residential or nonresidential alternative program
shall have copies of all leases into which the program has
entered.  These leases shall include the location of all property
involved, the monthly or annual rent, the ownership of the
property, the usable square footage and the terms of the lease.

18.  If a member of the governing body of a residential or
nonresidential alternative program, any staff member of the
program or any member of the immediate family of either staff
member or member of the governing body of the program, has
any financial interest in any property rented by the program, the
program shall have a report detailing the nature and extent of
the financial interest and identifying the party or parties having
the interest.

19.  A residential facility or nonresidential alternative
program which accepts payment of public funds, directly or
indirectly, shall maintain adequate bonding.  All persons
delegated the authority to sign checks or manage funds shall be
bonded at the program’s expense.

20.  A residential or nonresidential alternative program
shall carry adequate insurance covering fire and liability as
protection for youth in care and other insurance coverage as
required by Youth Corrections, and other federal, state and local
statutes and regulations for contracts.  In addition, the program
shall have insurance which covers liability to third parties or
youth in care arising through the use of any vehicle, whether
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owned or not owned by the program, used by any of the
program’s staff or agents on the program’s business.

21.  Provision should be made for indemnifying, bonding
and insuring board members, trustees, officers, and employees
of the residential or nonresidential alternative program against
liability incurred while acting properly in behalf of the agency.

22.  The insurance program of the program should be
examined annually to assure adequate coverage.

23.  A residential and nonresidential alternative program
shall obtain the written informed consent of a youth, Youth
Corrections Case Manager, and the youth’s parent(s) or guardian
prior to involving the youth in any activity related to fund
raising and/or publicity for the program.

24.  A residential and nonresidential alternative program
shall have written policies and procedures regarding the
photographing and audio or audio-visual recording of youth in
care.

25.  The written consent of a youth and the youth’s
parent(s) or guardian shall be obtained before the youth is
photographed or recorded for program publicity purposes.

26.  All photographs and recordings shall be used in a
manner which respects the dignity and confidentiality of the
youth.

R547-1-4.  Personnel/Volunteers.
01.  A residential or nonresidential alternative program

shall employ a sufficient number of qualified staff and delegate
sufficient authority to such staff to carry out the responsibilities
it undertakes and to adequately perform the following functions:

A.  Administrative functions;
B.  Fiscal functions;
C.  Clerical functions;
D.  Housekeeping, maintenance and food services functions

(if residential);
E.  Direct youth service functions;
F.  Supervisory functions;
G.  Record keeping and reporting functions;
H.  Social service functions; and
I.  Ancillary service functions.
02.  A residential or nonresidential alternative program

shall ensure that all staff members are properly certified and/or
licensed as legally required.

03.  Each program as applicable will have or contract for a
director of clinical services who shall be properly certified or
licensed and who shall be responsible for approval of all
treatment or service plans.

04.  A residential or nonresidential alternative program
employing any person who does not possess usual qualifications
for the position in which he/she is employed shall have a written
statement justifying reasons for employing this person.

05.  A residential or nonresidential alternative program
shall have a description of all staff assignments.  This
description shall provide complete information on roles,
functions, lines of authority, lines of responsibility and lines of
communication.  This description shall be provided to all staff
members as part of the orientation procedure and, on request, to
Youth Corrections.

06.  A residential or nonresidential alternative program
shall have a written description of personnel policies and

procedures.  This description shall be provided to all staff
members.

07.  The agency personnel policies include, at a minimum:
A.  Organization chart;
B.  Employment practices and procedures, including in-

service training and staff development;
C.  A code of conduct for all staff that defines acceptable

and nonacceptable conduct both on and off duty;
D.  Job qualifications and job descriptions;
E.  Grievance and appeal procedures;
F.  Employee evaluation;
G.  Promotion;
H.  Personnel records;
I.  Benefits;
J.  Holidays;
K.  Leave;
L.  Hours of work;
M.  Salaries (or the base for determining salaries);
N.  Disciplinary procedures;
O.  Termination; and
P.  Resignation.
08.  The residential or nonresidential alternative program

shall have a written policy which outlines experience and
education substitutes if the agency permits such substitutions.

09.  A residential or nonresidential alternative program
shall actively recruit, and, when possible, employ, qualified
personnel broadly representative of the racial and ethnic groups
it services.

10.  The program shall have a policy which does not
deliberately exclude employment of ex-offenders but requires a
criminal background check be conducted, by the division, prior
to hiring.

11.  A residential or nonresidential alternative program
shall not hire, or continue to employ, any person whose health,
educational achievement, emotional or psychological make-up
impairs his/her ability to properly protect the health and safety
of the youth or is such that it would endanger the physical or
psychological well being of the youth.

12.  The residential or nonresidential alternative program
shall require written personal and prior work references or
written telephone notes on such references prior to hiring and
criminal background checks conducted by the Division
consistent with its policy.

13.  All program participants employed outside the
program either full or part-time shall comply with all legal and
regulatory requirements.

14.  A residential or nonresidential alternative program
shall have a written grievance procedure for employees which
has been approved by Youth Corrections.

15.  A residential or nonresidential alternative program
shall ensure that youth care staff have regularly scheduled hours
of work.  Work schedules shall be provided at least a week in
advance.

16.  A residential or nonresidential alternative program
shall establish a written procedure, in accordance with
applicable laws, regarding the discipline, suspension, lay-off or
dismissal of its employees.

17.  The program does not discriminate or exclude from
employment women working in boys’ programs or men working
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in girls’ programs.
18.  The residential or nonresidential alternative program

shall have a personnel file for each employee which shall
contain:

A.  The application for employment and/or resume;
B.  Reference letters from former employer(s) and personal

references or phone notes on such references;
C.  Any required medical examinations;
D.  Applicable professional credentials/certification;
E.  Periodic performance evaluations;
F.  Personnel actions, other appropriate material, incident

reports and notes, commendations relating to the individual’s
employment with the facility;

G.  Wage and salary information; and
H.  Employee’s starting and termination dates.
19.  The staff member shall have access to his/her file and

shall be allowed to add any written statement he/she wishes to
make to the file at any time.

20.  A written procedure shall exist whereby the employee
can challenge information in his or her personnel file and have
it corrected or removed if it proves to be inaccurate.

21.  Written policy and procedure shall ensure the
confidentiality of the personnel record by restricting its
availability only to the employee who is the subject of the
record, Youth Corrections and other agency employees who
have a need for the record in the performance of their duties.

22.  Records shall be kept locked to insure confidentiality.
A residential or nonresidential alternative program shall not
release a personnel file without the employee’s permission
except under court order or to an authorized representative of
Youth Corrections.

23.  A residential or nonresidential alternative program
shall maintain the personnel file of an employee who has been
terminated for a period of five years.

24.  A residential or nonresidential alternative program
shall have a comprehensive written staff plan for the orientation,
on-going training, development, supervision and evaluation of
all staff members.

25.  A residential or nonresidential alternative program
shall ensure that each direct service staff member receives at
least 40 hours of training activities during each full year of
employment.  Activities related to supervision of the staff
member’s routine tasks shall not be considered training activities
for the purposes of this requirement.

26.  A residential or nonresidential alternative program
shall document that direct service staff members receive
appropriate training in the following areas:

A.  The facility’s emergency and safety procedures on semi-
annual basis;

B.  The principles and practices of child care;
C.  The facility’s administrative procedures and overall

program goals;
D.  Acceptable behavior management techniques;
E.  Crisis management;
F.  First aid and CPR training; and
G.  Passive physical restraint.
27.  A residential or nonresidential alternative program

shall have an introductory training and orientation to emergency
and safety procedures, material in agency policy and procedures

manual, and the responsibility of the staff member’s job.  This
orientation should be prior to staff member assuming job
responsibilities.

28.  Inexperienced direct service staff shall be accompanied
by experienced workers on initial tours of duty until such time
as these staff are able to safeguard the health and safety of youth
in care effectively.

29.  A residential or nonresidential alternative program
shall ensure that a minimum of one evaluation/planning
conference per year for each staff is held, documented and
signed by the staff person and his/her immediate supervisor.
There must be an opportunity for the employee to express
agreement or disagreement with the evaluation in writing.  The
staff person shall be given a copy of the evaluation.

30.  Within the probationary period after employment, each
new direct service or administrative employee shall have his/her
first evaluation/planning conference with his/her supervisor for
the purpose of evaluating performance and developing an
individual training plan.

31.  The supervisor and the employee shall review
strengths and weaknesses, set time-limited performance goals,
devise training objectives to help meet the goal and establish a
strategy that will allow achievement of these goals and
objectives.

32.  The program staff shall maintain membership and
participate in professional associations and activities on the
local and national levels, where appropriate.

33.  A residential or nonresidential alternative program
shall employ a staff of direct service workers sufficiently large
and sufficiently qualified to implement the individual service
plan of each youth in care with a minimum staffing ratio of 1 to
12 or as agreed upon by contract.

34.  A residential or nonresidential alternative program
shall have adequate staff coverage at all times as appropriate
considering the time of day and the size and nature of the
program.

35.  The staff pattern of the facility shall concentrate staff
when most participants are available to use facility resources.

36.  There shall be at least one staff person who is readily
available and responsive to resident needs on group home
premises twenty-four hours a day in residential programs.

37.  A residential or nonresidential alternative program
shall establish procedures to assure adequate communications
among staff to provide continuity of services to youth.  This
system of communication shall include:

A.  A regular review of individual and aggregate problems
of residents or clients including actions taken to resolve these
procedures;

B.  Sharing of daily information noting unusual
circumstances and other information requiring continued action
by staff;

C.  Written reports maintained of all accidents, personal
injuries and pertinent incidents related to implementation of
youth’s individual service plans, including notification to
parents and Youth Correction worker.

38.  Any employee of a residential or nonresidential
alternative program working directly with youth in care shall
have access to information from the youth’s case records that is
necessary for effective performance of the employee’s assigned
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tasks.
39.  A residential or nonresidential alternative program

shall establish procedures which facilitate participation and
feedback by staff members in policy-making planning and
program development.

40.  A residential or nonresidential alternative program
shall obtain a professional service required for the
implementation of the individual service plan of a youth that is
not available from employees of the program.

41.  The program shall ensure that a professional providing
a direct service to a youth in care communicates with program
staff as appropriate to the nature of the service.

42.  A residential or nonresidential alternative program
shall have documentary evidence that all professionals providing
services to the program, whether working directly with youth in
care or providing consultation to employees of the program, are
appropriately qualified, certified and/or licensed as appropriate
to the nature of the service.

43.  A residential or nonresidential alternative program
which utilizes volunteers on a regular basis, or utilizes
volunteers to work directly with a particular youth or group of
youth for an extended period of time, shall have a written plan
for using such volunteers.  This plan shall be given to all such
volunteers.  The plan shall indicate that all such volunteers shall:

A.  Be directly supervised by a paid staff member;
B.  Be oriented and trained in the philosophy of the

program, and the needs of youth in care, and methods of
meeting those needs; (There should be documentation of
completion of orientation.)

C.  Be subject to character and reference checks similar to
those performed for employment applicants;

D.  Be aware of any staff who have input into the service
plans for youth they are working with directly and be briefed on
any special needs or problems of these youth.

44.  Volunteers shall be recruited from all cultural and
socio-economic segments of the community.

45.  The community residential or nonresidential program
shall designate a staff member who serves as supervisor of
volunteer services for residents.

46.  The program shall have a written policy specifying that
volunteers perform professional services only when certified or
licensed to do so.

47.  Written policy and procedure shall provide that the
program director curtails, postpones or discontinues the services
of a volunteer or volunteer organization when there are
substantial reasons for doing so.

48.  The program administration shall provide against
liability or tort claims in the form of insurance, signed waivers
or other legal provisions, valid in the jurisdiction in which the
program is located.

49.  A residential or nonresidential alternative program
which accepts students for field placement shall have a written
policy on student placements.  Copies shall be provided to each
student and his/her school.  The policy shall include:

A.  Statement of the purpose of a student’s involvement
with the program and the student’s role and responsibility; and

B.  A description of required qualifications for students,
orientation and training procedures and supervision provided
while the student is placed at the program.

50.  A residential or nonresidential alternative program
shall ensure that students meet all of the criteria established by
the program for student placement service.

51.  A residential or nonresidential alternative program
shall ensure that students are supervised directly by an
appropriate paid staff member who will act as a liaison between
the program and the school making placements unless other
appropriate arrangements are made.

52.  Where paraprofessionals are employed, the program
shall have written policies and procedures for their recruitment
and established career lines for their advancement in the
organization.  There are written guidelines for staff regarding
the supervision of paraprofessional personnel.

R547-1-5.  Admission Policies and Procedures.
01.  A residential or nonresidential alternative program

shall have a written description of admissions policies and
criteria which shall include the following information:

A.  Policies and procedures related to intake;
B.  The age and sex of youth in care;
C.  The needs, problems, situations or patterns best

addressed by the program;
D.  Any other criteria for admission;
E.  Criteria for discharge; and
F.  Any preplacement requirements of the youth, the

parent(s) or guardian and/or the placing agency.
02.  The written description of admissions policies and

criteria shall be provided to all placing agencies and shall be
available to the parent(s) of any youth referred for placement.

03.  A residential or nonresidential alternative program
shall not refuse admission to any youth on the grounds of race
or ethnic origin.

04.  A residential or nonresidential alternative program
shall not admit more youth into care than the number specified
in the certification.

05.  A residential or nonresidential alternative program
shall not accept any youth for placement whose needs cannot be
adequately met by the program.

06.  When refusing admission to a youth, a program shall
provide a written statement of the reason for refusal of
admission to the referring agency.

07.  A residential or nonresidential alternative program
shall ensure that the youth, his or her parent(s) or guardian, the
placing agency and others, as appropriate, are provided
reasonable opportunity to participate in the admission process
and decisions and that due consideration is given to their
concerns and feelings regarding the placement.  Where such
involvement of the youth’s parent(s) or guardian is not possible,
or not desirable, the reasons for their exclusion shall be
recorded in the admission study.

08.  A residential or nonresidential alternative program
shall make its admission process as short in duration as possible.

09.  The program shall, when applicable, have policies and
procedures governing self-admission.  Such policies and
procedures shall include procedures for notification of parent(s)
or guardian.

10.  A residential or nonresidential sole contract program
shall not consider a youth for care except that the youth is
referred by the Youth Corrections screening team, Youth Parole
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Authority or the juvenile court judges.
11.  A residential or nonresidential program shall accept a

youth into care only when a current comprehensive intake
evaluation including social, health and family history, and if
appropriate, psychological and developmental assessment has
been completed, unless the admission is an emergency.  This
evaluation shall contain evidence that a determination has been
made that the child cannot be maintained in a less restrictive
(structured or highly supervised) environment within the
community.

12.  A residential or nonresidential alternative program
shall, consistent with the youth’s maturity and ability to
understand, make clear its expectations and requirements for
behavior, and provide the youth referred for placement with an
explanation of the program’s criteria for successful participation
in and completion of the program.

13.  A residential or nonresidential program shall ensure
that a written placement agreement is completed.  A copy of the
placement agreement signed by all parties involved in its
formulation shall be kept in the youth’s case record and a copy
shall be provided to each of the signing parties.  The signing
parties shall include:  the placing agency, the residential or
nonresidential program, the youth and the parent(s) or guardian.

14.  The placement agreement shall include by reference or
attachment at least the following:

A.  The youth’s and the parent(s) or guardian’s expectations
regarding family contact and involvement; the nature and goals
of care; the religious orientations and practices of the youth; and
anticipated discharge date and plan;

B.  A delineation of the respective roles and responsibilities
of all agencies and persons involved with the youth and his/her
family;

C.  Authorization to care for the youth;
D.  Authorization to obtain medical care for the youth;
E.  Arrangements regarding family visits, vacation, mail,

gifts, and telephone calls;
F.  Arrangements as to the nature of agreed upon reports

and meetings involving the parent(s) or guardian and referral
agency; and

G.  Provision for notification of parent(s) or guardian
and/or the placing agency in the event of unauthorized absences,
medical or dental problems and any significant events regarding
the youth.

15.  A residential facility shall not admit a youth on
emergency placement if the presence of the youth to be admitted
will be damaging to the on-going functioning of the group
and/or the youth already in care.

16.  Each youth in care of a residential or nonresidential
program shall be assigned a staff person who carries out the
function of a prime worker in the program.

17.  A residential or nonresidential program shall ensure
that each youth, upon placement, shall be asked if she/he has
any physical complaints.  If yes, appropriate treatment shall be
provided, the results including any treatment provided shall be
documented and kept in the youth’s record.

18.  A residential program shall assign a staff member,
preferably the youth’s prime worker, to orient the youth and
his/her parent(s) or guardian, if they are available, to life at the
facility.

R547-1-6.  Service Planning and Child Management.
01.  A residential or nonresidential program shall have a

written description of the methods of child management to be
used at a program wide level.  This description shall include:

A.  Definition of appropriate and inappropriate behaviors;
B.  Acceptable staff responses to inappropriate behaviors;

and
C.  The description shall be provided to all program staff.
02.  There shall be a clear written list of rules and

regulations governing conduct for youth in care of a residential
program.  These rules and regulations shall be posted in the
facility and made available to each staff member, each youth in
care, his/her parent(s) or guardian and placing agencies, as
appropriate.  Each participant should read, sign and date these
rules.

03.  Where a language or literacy problem exists which can
lead to participant misunderstanding of agency rules and
regulations, assistance shall be provided to the participant either
by staff or by another qualified individual under the supervision
of a staff member.

04.  In co-educational programs, male and female
participants shall have equal access to all agency programs and
activities.

05.  A residential or nonresidential alternative program
shall have a written overall and treatment plan.  Any significant
change in this plan shall be submitted to Youth Corrections
and/or other involved agencies for review prior to
implementation.  The written plan shall include the following:

A.  The name, position and qualifications of the person
who has overall responsibility for the treatment program;

B.  Staff responsibility for planning and implementation of
the treatment procedures and techniques;

C.  Staff competencies and qualifications;
D.  The anticipated range and/or types of behavior or

conditions for which such procedures and techniques are to be
used;

E.  The range of procedures and techniques to be used;
F.  Restrictions on the use of stimuli that present significant

risk of psychological or physical damage;
G.  Assessment procedures for ensuring the

appropriateness of the treatment for each youth;
H.  Policies and procedures on involving and obtaining

consent from the youth and parent(s) or guardian;
I.  Requirements, where appropriate, for medical

examination of a youth prior to implementation of the treatment
on a regular basis;

J.  Provisions for on-going monitoring and recording;
K.  Provisions for regular and thorough review and analysis

of the treatment data, the individualized treatment strategies and
the overall treatment orientation;

L.  Provisions for making appropriate adjustments in the
treatment strategies and orientation; and

M.  Policies and procedures encouraging termination of the
treatment procedures at the earliest opportunity in the event of
achievement of goals, or when the procedures are proving to be
ineffective or detrimental for a particular youth.

06.  Participant progress shall be reviewed at least every
two weeks, either through staff meetings or by individual staff;
the outcome of each review is documented.
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07.  If a participant remains in a program for six months, a
written report shall be submitted by his/her counselor to the
program director and the committing authority stating the
justification for keeping the juvenile in the program.

08.  Agreed upon progress reports shall be made available
to the parent or legal guardian of each participant and to the
referring agency.

09.  A residential or nonresidential facility shall have a
statement describing the manner in which youth are arranged
into groups within the facility and demonstrating that this
manner of arranging youth into groups effectively addresses the
needs of youth in care.

10.  Within 30 days of admitting a youth in care, a
residential or nonresidential alternative program shall conduct
a comprehensive assessment of the youth and, on the basis of
this assessment, shall develop a written, time-limited, goal-
oriented individual treatment plan for the youth.

11.  The assessment shall be conducted by a planning team.
This team shall include persons responsible for implementing
the service plan on a daily basis.  At least one member of the
team shall have an advanced degree in psychology, psychiatry,
child care work, social work or related field and experience in
providing direct services to youth and be certified and licensed
in that area or supervised by a certified worker.

12.  The planning team shall assess the needs and strengths
of the child in the following areas:

A.  Health care;
B.  Education;
C.  Personal/social development;
D.  Family relationships;
E.  Vocational training;
F.  Recreation; and
G.  Life skills development.
13.  All methods and procedures used in this assessment

shall be appropriate considering the youth’s age, cultural
background and dominant language or mode of communication.

14.  A residential or nonresidential alternative program
shall provide an opportunity for the following persons to
participate in the planning process:

A.  The youth, unless contraindicated;
B.  His/her parent(s) or guardian, unless contraindicated;
C.  Representative(s) of the placing agency;
D.  School personnel;
E.  Other persons significant in the youth’s life; and
F.  When any of the above persons do not participate in the

planning, the program shall have a written statement
documenting its efforts to involve the person(s).  When the
involvement of parent(s) or guardian or youth is contraindicated,
the reasons for the contradiction shall be documented.

15.  Unless it is not feasible to do so, a residential or
nonresidential program shall ensure that the treatment plan and
any subsequent revisions are explained to the youth in care and
his/her parent(s) or guardian in language understandable to these
persons.

16.  A residential or nonresidential alternative program
shall ensure that the treatment plan for each child includes the
following components:

A.  The findings of the assessment;
B.  A statement of goals to be achieved or worked towards

with and for the youth and his/her family;
C.  Strategies for fostering positive family relationships for

the youth with his/her family or guardian or for developing a
permanent home for the youth;

D.  Specification of the daily activities, including education
and recreation, to be pursued by the program staff and the youth
in order to attempt to achieve the stated goals;

E.  Specification of any specialized services that will be
provided directly or arranged for, and measures for ensuring
their proper integration with the youth’s on-going program
activities;

F.  Specification of time-limited targets in relation to
overall goals and specific objectives and the methods to be used
for evaluating the youth’s progress;

G.  Goals and preliminary plans for discharge and
aftercare; and

H.  Identification of all persons responsible for
implementing or coordinating implementation of the plan;

17.  The completed treatment plan shall be signed by the
chief administrator of the program or a person designated by the
administrator; a representative of the child placing agency; the
youth, if indicated, and the youth’s parent(s) or guardian unless
clearly not feasible.

18.  A residential or nonresidential alternative program
shall review each treatment plan at least every six months and
shall evaluate the degree to which the goals have been achieved.
The treatment plan shall be revised as appropriate to the needs
of the youth.

19.  A residential or nonresidential alternative program
shall have written, comprehensive policies and procedures
regarding discipline and control, which shall be explained to all
youth, families, and staff and placing agencies.  These policies
shall include positive responses to appropriate behavior.

20.  A residential facility shall prohibit all cruel and
unusual punishments including the following:

A.  Punishments including any type of physical hitting or
any type of physical punishment inflicted in any manner upon
the body;

B.  Physical exercises such as running laps or any
performing of push-ups, when used solely as a means of
punishment, except in accordance with a youth’s service plan
when such activities are approved by a physician and carefully
supervised by the facility administration;

C.  Requiring or forcing the youth to take an uncomfortable
position, such as squatting or bending, or requiring or forcing
the youth to repeat physical movements when used solely as a
means of punishment;

D.  Group punishments for misbehaviors of individuals
except in accordance with the program’s written policy;

E.  Punishment which subjects the youth to verbal abuse,
ridicule or humiliation;

F.  Excessive denial of on-going program services or denial
of any essential program service solely for disciplinary
purposes;

G.  Withholding of any meal;
H.  Denial of visiting or communication privileges with

family solely as a means of punishment;
I.  Denial of sufficient sleep;
J.  Requiring the youth to remain silent for long periods of
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time;
K.  Denial of shelter, clothing or bedding;
L.  Extensive withholding of emotional response or

stimulation;
M.  Chemical, mechanical or excessive physical restraint;
N.  Exclusion of the youth from entry to the residence; and
O.  Assignment of unduly physically strenuous or harsh

work.
21.  Youth in care of a residential or nonresidential

program shall not punish other residents except as part of an
organized therapeutic self-government program that is
conducted in accordance with written policy and is supervised
directly by staff.

22.  A residential or nonresidential program shall ensure
that all direct service staff members are trained in crisis
management and the appropriate use of passive physical
restraint methods.

23.  A residential or nonresidential program shall not use
any form of restraint other than passive physical restraint
without prior approval of Youth Corrections.

24.  All cases of physical force or restraint shall be reported
in writing, dated and signed by the staff person reporting the
incident; the report shall be placed in the participant’s case
record and reviewed by supervisory and higher authority.

25.  A program shall only use time-out (placement in
locked or secure room) procedures when these procedures are in
accordance with written policies of the facility.  These policies
shall include procedures for recording each incident involving
the use of time-out.  The facility policies shall outline other less
restrictive responses to be used prior to using time-out.

26.  Each use of time-out procedures shall be directly
supervised by supervisory staff.

27.  The program’s chief administrative officer, or designee,
approved in writing shall approve any use of time-out
procedures exceeding 30 minutes in duration.

28.  Written policy and procedure shall ensure that prior to
room restriction the youth has the reasons for the restriction
explained to him/her, and has an opportunity to explain the
behavior leading to the restriction.

29.  During room restriction staff contact shall be made
with the youth at least every fifteen minutes to ensure the well-
being of the youth; the youth assists in the determination of the
end of the restriction period.

30.  Written policy and procedure shall ensure that prior to
privilege suspension the youth has the reasons for restriction
explained to him/her, and has an opportunity to explain the
behavior leading to the suspension.

31.  Written policy and procedure shall ensure that prior to
facility restriction for up to 48 hours the youth has the reasons
for the restriction explained to him/her, and has an opportunity
to explain the behavior leading to the restriction.  Facility
restriction may include lack of participation in any activities
outside the facility except school, church, health and exercise
needs.

32.  All instances of room restriction, privilege suspension
and facility restriction shall be logged, dated and signed by staff
implementing the discipline procedure; the log is reviewed by
supervisory staff at least daily.

33.  In compliance with applicable laws, the program shall

maintain and make public written policies and procedures for
conducting searches of residents and all areas of the facility as
standard operating procedure to control contraband and locate
missing or stolen property.

34.  A written plan shall allow staff in residential or
nonresidential alternative programs to monitor movement into
and out of the facility, under circumstances specified in the plan.

35.  The program shall maintain a system of accounting for
the whereabouts of its participants at all times.

36.  The program shall have written procedures for the
detection and reporting of absconders to agency having
jurisdiction, Youth Corrections, and parents.

37.  The residential program shall use work assignments
within the facility only insofar as they provide a constructive
experience for youth and not as unpaid substitution for adult
staff.

38.  Work assignments shall be in accordance with the age
and ability of the youth and shall be scheduled so as not to
conflict with other scheduled activities.

39.  A facility shall comply with all child labor laws and
regulations in making work assignments.

40.  The residential or nonresidential program shall ensure
that any youth who is legally not attending school is either
gainfully employed or enrolled in a training program geared to
the acquisition of suitable employment or necessary life skills.

41.  A residential or nonresidential program shall have a
written plan for ensuring that a range of indoor and outdoor
recreational and leisure opportunities are provided for youth in
care.  Such opportunities shall be based on both the individual
interests and needs of the youth and the composition of the
living group.

42.  A program shall ensure appropriate staff involvement
in recreational and leisure activities.

43.  A residential or nonresidential program shall utilize
the recreational resources of the community whenever
appropriate.  The program shall arrange the transportation and
supervision required for maximum usage of community
resources.

44.  A residential or nonresidential program which has
recreation staff shall ensure that such staff are apprised of and,
when appropriate, involved in the development and review of
service plans.

R547-1-7.  Records.
A residential or nonresidential alternative program shall

maintain a written record for each youth which shall include
administrative, treatment and educational data from the time of
admission until the time the youth leaves the facility.  A youth’s
case record shall include at least the following, if available.

A.  Initial intake information form which shall include the
following:

(1)  The name, sex, race, religion, birth date of the child;
(2)  The name, address, telephone number and marital

status of the parent(s) or guardian of the child;
(3)  Date of admission and source of referral;
(4)  When the child was not living with his/her parent(s)

prior to admission the name, address, telephone number and
relationship to the child of the person with whom the child was
living;
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(5)  Date of discharge, reason for discharge, and the name,
telephone number and address of the person or agency to whom
the child was discharged;

(6)  The child’s court status, if applicable;
(7)  All documents related to the referral of the child to the

facility;
(8)  Documentation of the current custody and

guardianship and legal authority to accept child;
(9)  A copy of the child’s birth certificate or a written

statement of the child’s birth date including the source of this
information;

(10)  Consent forms signed by the parent(s) or guardian
prior to placement allowing the facility to authorize all
necessary medical care, routine tests, immunizations and
emergency medical or surgical treatment;

(11)  Program rules and disciplinary procedures signed by
participant;

(12)  Cumulative health records;
(13)  Education records and reports;
(14)  Employment records;
(15)  Treatment or clinical records and reports;
(16)  Evaluation and progress reports;
(17)  Records of special or critical incidents; including

notification of parent and Youth Corrections worker in case of
medical emergency or AWOL of child; and

(18)  Individual service plans and related materials which
include referrals to other agencies, process recordings, financial
disbursements such as allowance, clothing, holidays.

R547-1-8.  Communications.
01.  A residential or nonresidential alternative program

shall have a written description of its overall approach to family
involvement.

02.  A residential or nonresidential alternative program
shall make every possible effort to facilitate positive
communication between a youth in care and his/her parents.

03.  A residential program shall provide conditions of
reasonable privacy for visits and telephone contacts between
youth in care and their families.

04.  Flexible visiting hours shall be provided for families
who are unable to visit at the regular times.

05.  Residential or nonresidential facilities shall strive to:
A.  Maintain and develop youth-family relationships;
B.  Enable parents and siblings to recognize and involve

the youth as a continuing member of the family; and
C.  Ensure that parents exercise their legal rights and

responsibilities in a manner compatible with the youth’s best
interests.

06.  Written policy provides, whenever possible and
appropriate, that while a youth is in a residential facility, staff
members shall counsel parents or guardians in preparation for
the youth’s return to their home or other placement; provision is
made for trial visits prior to such decisions.

07.  The program shall have written policies and
procedures which provide increasing opportunities and
privileges for resident involvement with family and in
community activities prior to final release.

08.  Residential or nonresidential facilities shall give
consideration to the special needs of youth without families and

youth for whom regular family contact is impossible.
09.  A residential or nonresidential program shall have

written policies and procedures with respect to:
A.  The relationship between the program and community;
B.  Involvement of youth in community activities;
C.  Participation of the program in community planning to

achieve coordinated programs and services for families and
youth; and

D.  Strategies for the optimum use of community resources.
10.  In its use of community resources, the program shall

maintain a periodic inventory and evaluation of functioning
community agencies.

11.  Staff shall use community resources, either through
referrals for service or by contractual agreement, to provide
residents with the services to become appropriately self-
sufficient.

12.  The program shall collaborate, whenever possible,
with criminal justice and human services agencies in programs
of information gathering, exchange and standardization.

13.  A residential program shall have a written plan of
basic daily routines which shall be available to all personnel.
This plan shall be revised as necessary.

14.  Youth shall participate in planning daily routines.
15.  Daily routines shall not be allowed to conflict with the

implementation of a youth’s service plan.
16.  The residential or nonresidential program shall have a

written policy regarding visiting and other forms of youth’s
communication with family, friends and significant others.

17.  Visiting and communication policy shall be developed
with the goals of encouraging healthy family interaction,
maximizing the youth’s growth and development and protecting
youth, staff and programs from unreasonable intrusions.

18.  Visiting and communication policy shall be provided
to youth, staff members, parent(s) or guardian and placing
agencies.

19.  The program shall provide opportunities for a youth in
care to visit with parent(s) or guardian and siblings.

20.  The program shall schedule or supervise visits in
accordance with the youth’s service plan.

21.  A residential program shall have written procedures
for overnight visits outside the facility including:  procedures
for recording the youth’s location, the duration of the visit, the
name and address of the person responsible for the youth while
absent from the facility and the time of youth’s return.

22.  A residential or nonresidential program, shall have
procedures established in cooperation with Youth Corrections
for determining and reporting the absence without leave of
youth in care.  These procedures must include notification of the
youth’s parent(s) or guardian, the placing agency and the
appropriate law enforcement official.

23.  A residential or nonresidential program shall permit a
youth in care to receive and send mail.  Program staff shall not
read youth’s mail; however, mail may be inspected for
contraband in the presence of the receiving youth.  Written
program policies and practices concerning youth’s mail shall
conform with applicable federal laws.

A.  If requested, the program shall provide postage for the
mailing of a minimum of two letters per week for each resident.

24.  A residential program shall be equipped with a
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sufficient number of telephones for the youth’s use and shall
have procedures for youth’s use of these telephones.

25.  When the right of a youth in care to communicate in
any manner with a person outside the program must be curtailed,
the program shall:

A.  Inform the youth of the conditions of and reasons for
restriction or termination of his right to communicate with the
specific individual(s);

B.  Inform the individuals over whom the restriction or
termination of personal contact with the youth has been placed
of the conditions of and reasons for that action; and

C.  Place a written report summarizing the conditions of
and reasons for restricting or termination of the youth’s contact
with the specified individual(s) into the youth’s case record and
forward a copy of this report to the Division of Youth
Corrections and review this decision at least weekly.

26.  A residential or nonresidential program shall not bar
a youth’s attorney, clergyman or an authorized representative of
the responsible placing agency from visiting, corresponding
with or telephoning the youth.

R547-1-9.  Education.
01.  A program contracting to serve State or local agency

youth shall abide by all standards developed by the State Board
of Education for education of youth in custody.

02.  A new program or facility will coordinate with the
local school district on the number of youth to be educated and
continue to coordinate on all new students.

03.  A program shall ensure that every youth in its care
attends an appropriate educational program in accordance with
state law.

04.  A program shall have a written description of its
educational program which shall be provided to the youth and
his/her parent(s) or guardian prior to the youth’s admission.

05.  A program shall not place a youth in care in an on-
ground educational program unless such program is appropriate
to the youth’s needs.

06.  A program shall ensure routine communication
between the direct service team involved with a youth in care
and any educational program in which the youth is placed.

07.  A program shall provide appropriate space and
supervision for quiet study after school hours.  The program
shall ensure that the youth has access to necessary reference
materials.

08.  A program shall ensure that educational, vocational
preparation services and/or life skills training are available to a
youth.  Such training and services shall be appropriate to the age
and abilities of the youth.

09.  Every attempt shall be made to insure the continuity of
educational programming for the youth.

10.  Prior to the youth’s admission to the program, the
program shall attempt to secure the youth’s previous educational
records and shall create an appropriate educational program for
the youth.

11.  The program shall send the school of residence
periodic reports of the youth’s educational progress if it is likely
that the youth will return to this school.

12.  Prior to discharge, the program shall attempt to work
with the youth’s new school to ensure a smooth transition to the

new educational environment.

R547-1-10.  Discharge and Aftercare.
01.  At least three months, as soon as possible, prior to

planned discharge of a youth the planning group (program
worker and case worker) shall formulate an aftercare plan
specifying the supports and resources to be provided to the
youth.  Aftercare plans are to be kept in the youth’s case record.

02.  Prior to discharge the planning group shall ensure that
the youth is aware of and understands his/her aftercare plan.

03.  When a youth is being placed in another program
following discharge, representatives of the planning group shall,
whenever possible, meet with representatives of that program
prior to the youth’s discharge to share information concerning
the youth.

04.  A program shall have a written policy concerning
emergency discharge and/or all other discharges not in
accordance with a youth’s service plan.  This policy shall ensure
that emergency discharges take place only when the health and
safety of a youth or other youth might be endangered by the
youth’s further placement at the program.

05.  The program shall give at least 72 hours notice of
discharge to the responsible agency, the parent(s) or guardian
and the appropriate educational authorities.

06.  Written policy and procedure shall require that all
transfers from one community program to another allow for
objections on the part of the youth involved; where such
transfers are to a more restrictive environment, due process
safeguards are provided.

07.  When a youth in care is discharged, a residential or
nonresidential program shall compile a complete written
discharge summary within a month of the date of discharge,
such summary to be included in the youth’s case record and a
copy sent to the referring agency.  This summary shall include:

A.  The name, address, telephone number and relationship
of the person to whom the youth is discharged;

B.  When the discharge date was in accordance with the
youth’s service plan;

C.  A summary of services provided during care;
D.  A summary of growth and accomplishments during

care;
E.  The assessed needs which remain to be met and

alternate service possibilities which might meet those needs; and
F.  A statement of an aftercare plan and identification of

who is responsible for follow-up services and aftercare.
08.  When the discharge date was not in accordance with

the youth’s service plan, the following items shall be added to
the summary:

A.  The circumstances leading to the unplanned discharge;
and

B.  The actions taken by the program and the reason for
these actions.

R547-1-11.  Confidentiality/Research.
01.  A residential or nonresidential alternative program

shall have written procedures for the maintenance and security
of records specifying who shall supervise, who shall have
custody of records, and to whom records may be released.
Records shall be the property of Youth Corrections and the
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program shall secure records against loss, tampering or
unauthorized use.

02.  Programs contracting with Youth Corrections that use
traveling files shall return them to the regional office within 30
days of the youth’s release.  Program shall not make duplicate
copies of client records except by agreement with Youth
Corrections.

03.  A residential or nonresidential alternative program
shall maintain the confidentiality of all youths’ case records.
Employees of the program shall not disclose or knowingly
permit the disclosures of any information concerning the youth
or his/her family, directly or indirectly, to any unauthorized
person.  All case records shall be marked "confidential" and kept
in locked files, which are also marked "confidential".

04.  Without the voluntary, written consent of the parent(s)
or guardian, a residential or nonresidential alternative program
shall not release any information concerning a youth in care
except to the youth, his parent(s) or guardian, their respective
legal counsel, the court or an authorized public official in the
performance of his/her mandated duties.  Any releases of
information will conform with the Utah Government Records
Access and Management Act, Title 63, Chapter 2.

05.  A residential or nonresidential alternative program
shall, upon request, make available information in the case
record of the youth, his parent(s) or guardian and their
respective legal counsel if the information being released does
not contain material which violates the right of privacy of
another individual and/or material that should be withheld from
release according to other laws, Title 63, Chapter 2, or by order
of the court.  If, in the professional judgment of administration
of the program, it is felt that information contained in the record
would be damaging to the youth, that information shall be
withheld except under court order.  Facilities which have on-
grounds educational programs should comply with federal and
state laws governing educational records.

06.  The program shall provide that a "Release of
Information Consent Form" will be signed by the participant and
parent or guardian immediately before a release of information
about the participant is completed, and that a copy of the
consent form is maintained in the participant’s record.

07.  The "Release of Information Consent Form" shall
include:

A.  Name of person, agency or organization requesting
information;

B.  Name of person, agency or organization releasing
information;

C.  The specific information to be disclosed;
D.  The purpose or need for the information;
E.  Date consent form is signed;
F.  Signature of the participant; and
G.  Signature of individual witnessing participant signature.
08.  A residential or nonresidential alternative program may

use material from case records for teaching or research purposes,
development of the governing body’s understanding, knowledge
of the program’s services or similar educational purposes,
provided that names are deleted and other identifying
information is disguised or deleted.

09.  A report shall be prepared at the termination of
program participation, which reviews the person’s performance

in the program.
10.  A residential or nonresidential alternative program

shall have written policies regarding the participation of youth
in research projects.  The policies shall conform to the National
Institute of Mental Health Standards on Protection of Human
Subjects.

11.  Policy shall prohibit participation in medical or
pharmaceutical testing for experimental or research purposes.

12.  Written policy and procedure shall govern voluntary
participation in nonmedical and nonpharmaceutical research
programs.

R547-1-12.  Rules.
01.  A residential or nonresidential program shall have a

written description of its religious orientation, particular
religious practices that are observed and any religious
restrictions on admission.  This description shall be provided to
the youth, the parent(s) or guardian and the placing agency.

02.  During the admission process the religious orientation
and policy of the program shall be discussed with the youth and
his/her parent(s) or guardian.  At this time, the program shall
determine the wishes of the parent(s) or guardian and the youth
regarding the youth’s religious training.

03.  Every youth shall have the opportunity to participate
in religious activities and services in accordance with his/her
own faith or that of the youth’s parent(s) or guardian.  The
facility shall, when feasible, arrange transportation to services
and activities in the community.

04.  Youth may be encouraged to participate in religious
activities but they shall not be coerced to do so.

05.  The youth’s family and Youth Corrections shall be
consulted on any change in religious affiliation made by the
youth while he/she is in care.

06.  A residential or nonresidential facility’s program shall
reflect consideration for and sensitivity to the racial, cultural,
ethnic and/or religious backgrounds of youth in care.

07.  The program shall involve a youth in cultural and/or
ethnic activities, appropriate to his/her cultural and/or ethnic
background.

08.  A residential program shall have set routines for
waking youth and putting them to bed.

09.  A residential program shall ensure that each youth has
ready access to a responsible staff member throughout the night.

10.  When the needs of a youth so dictate, there shall be an
awake staff member near his/her sleeping area.

11.  A residential program shall ensure that the possessions
and sleeping area of a youth are not disrupted or damaged
during the youth’s temporary absence from the facility.

12.  A residential program shall ensure that no youth
occupies a bedroom with a member of the opposite sex.

13.  Juveniles and adults shall not share sleeping rooms.
14.  A residential program shall ensure that each youth in

care has adequate clean, well fitting, attractive and seasonable
clothing as required for health, comfort and physical well-being
and as appropriate to age, sex and individual needs.

15.  A youth’s clothing shall be identifiably his/her own
and not shared in common.

16.  A youth’s clothing shall be kept clean and in good
repair.  The child shall be involved in the care and maintenance
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of his/her clothing.  As appropriate, laundering, ironing and
sewing facilities shall be accessible to the youth.

17.  A residential program shall ensure that discharge plans
make provisions for clothing needs at the time of discharge.  All
personal clothing shall go with a youth when he/she is
discharged.

18.  A residential program shall allow a youth in care to
bring his/her personal belongings to the program and to acquire
belongings of his/her own in accordance with the youth’s service
plan.  However, the program shall, as necessary, limit or
supervise the use of these items while the youth is in care.
Where extraordinary limitations are imposed, the youth shall be
informed by staff of the reasons, and the decisions and reasons
shall be recorded in the youth’s case record.  Provisions shall be
made for the storage for youth’s property.

19.  A residential program shall establish procedures to
ensure that youth receive training in good habits of personal
care, hygiene and grooming appropriate to their age, sex, race
and culture.

20.  The program shall insure personal supervision by staff
for proper grooming and physical cleanliness of the youth.

21.  The program shall ensure that youth are provided with
all necessary toiletry items.

22.  The program shall allow a youth freedom in selecting
a style of wearing his/her hair that reflects the youth’s personal
taste.

23.  A residential program shall permit and encourage a
youth in care to possess his/her own money either by giving an
allowance and/or by providing opportunities for paid work
within the facility.

24.  Money earned, received as a gift or received as
allowance by a youth in care shall be deemed to be that youth’s
personal property.

25.  Limitations may be placed on the amount of money a
youth in care may possess or have unencumbered access to
when such limitations are considered to be in the youth’s best
interests and are duly recorded in the youth’s service plan.

26.  A youth in care shall not normally be asked to assume
expenses for his/her care and treatment.  In accordance with
his/her individual service plan, an older youth, employed or
employable may be asked to pay some of his/her room and
board and related expenses.

27.  A residential program shall assist youth in care to
assume responsibility for damage done by developing a
restitution plan that may utilize earnings or allowance and is
duly recorded in the youths individual service plan.  The
program shall assist the youth to pay court ordered restitution or
fines by developing a payment schedule from earnings, if
employed, or by referring the youth to a Division sponsored
restitution project.

28.  Written policy and procedure shall provide for
establishment of personal fund accounts for residents and allow
for maximum control by residents; any interest on personal
funds over $500 should accrue to residents.

29.  The program shall maintain a separate accounting
system for youth’s money.

30.  A program shall have a written grievance and appeal
policy and procedure for youth.  This procedure shall be written
in a clear and simple manner and shall allow youth to make

complaints without fear of retaliation.
31.  The grievance procedure shall be explained to the

youth by a staff member.  The staff member shall enter a note
into the youth’s file confirming that this explanation has taken
place.

R547-1-13.  Physical Environment.
01.  Any individual or organization seeking certification of

a residential or nonresidential alternative facility shall provide
the following documentation to Youth Corrections at the time
of application:

A.  Evidence that the proposed site location of the facility
will be appropriate to youth to be served in terms of individual
needs, program goals and access to service facilities; (ACA
6071)

B.  Evidence that the proposed facility will meet zoning
laws of the municipality in which the site is located and
Department of Human Services regulations, including planning
with local neighborhood counsels;

C.  A copy of the site plan and a sketch of the floor plan of
the proposed facility; and

D.  A description of the way in which the facility will be
physically harmonious with the neighborhood in which it is
located considering such issues as scale, appearance, density
and population.

02.  Every building or part of a building used as residential
facility or nonresidential alternative program shall be
constructed, used, furnished, maintained and equipped in
compliance with all standards, regulations and requirements
established by federal, state, local and municipal regulatory
bodies.

03.  The governing authority shall designate who is
permitted to live in the facility with concurrent authorization
from the Division of Youth Corrections.

04.  A residential or nonresidential facility shall ensure that
all structures on the grounds of the facility are maintained in
good repair and are free from any dangers to health or safety.

05.  A residential or nonresidential facility shall maintain
the grounds of the facility in an acceptable manner and shall
ensure the grounds are free from any hazard to health or safety;

A.  Garbage and rubbish which is stored outside shall be
stored securely in noncombustible, covered containers and shall
be removed on a regular basis not less than once a week;

B.  Trash collection receptacles and incinerators shall be
located as to avoid being a nuisance to neighbors;

C.  Fences shall be in good repair;
D.  Areas determined to be unsafe, including steep grades,

cliffs, open pits, swimming pools, high voltage boosters, or high
speed roads, shall be fenced off or have natural barriers to
protect youth; and

E.  Recreational equipment shall be so located, installed
and maintained as to ensure the safety of youth.

06.  A residential or nonresidential facility shall have
access to outdoor recreational space and suitable recreational
equipment.

07.  Shrubbery and lawns shall be properly tended and
trimmed for safety and appearance.

08.  Ground shall adequately drain either naturally or
through installed drainage systems.
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09.  At a minimum each facility shall have nine square
yards of available grounds space per child in care unless there
is ready and safe access to other recreational areas.

10.  Signs which might tend to identify children in care in
a negative manner shall not be used.

11.  A residential or nonresidential facility shall be
structurally designed to accommodate the physical needs of each
youth in care.

12.  Each residential facility shall contain space for the free
and informal use of youth in care.  This space shall be
constructed and equipped in a manner consonant with the
programmatic goals of the facility.

13.  Space to accommodate group meetings of the residents
shall be provided in the facility.

14.  A visiting area shall be provided in the facility.
15.  The residential facility shall provide an appropriate

variety of interior recreation spaces.
16.  A residential facility shall provide a dining area which

permit youth and staff to eat together.
17.  The residential facility shall provide a dining area

which is clean, well lighted, ventilated and attractively
furnished.

18.  A residential facility shall ensure that each bedroom
space in the facility has a floor area, exclusive of closets, of at
least 74 square feet for the initial occupant and an additional 50
square feet for each other occupant of this space.

19.  A residential facility shall not use any room with a
ceiling height of less than seven feet six inches as a youth’s
bedroom.

20.  A residential facility shall not permit more than four
youth to occupy a designated bedroom space.  Beds must be
placed at least three feet apart on all sides.

21.  A residential facility shall not use any room which
does not have a source of natural light and is properly ventilated
as a bedroom space.

22.  Each youth in care of a residential facility shall have
his/her own bed.  This bed shall be standard size and shall have
a clean, comfortable, nontoxic, fire-retardant mattress equipped
with mattress cover, sheets, pillow, pillow case and blankets:

A.  Sheets and pillow cases shall be changed at least
weekly but shall be changed more frequently if necessary.

23.  A residential program shall provide each youth in care
with their own solidly constructed bed.  Cot or other portable
beds will not be used.

24.  A residential facility shall ensure that the uppermost
mattress of any bunk bed in use shall be far enough from the
ceiling to allow the occupant to sit up in bed.

25.  A residential facility shall provide each youth with
his/her own dresser or other adequate storage space for private
use, and a designated space for hanging clothing in proximity to
the bedroom occupied by the youth.

26.  The decoration of sleeping areas in a residential facility
shall allow some scope for the personal tastes and expressions
of the youth.

27.  A residential facility shall have a minimum of one
wash basin, one bath or shower with an adequate supply of hot
and cold potable water for every six youth in care.

A.  Bathrooms shall be so placed as to allow access without
disturbing other youth during sleeping hours;

B.  Bathrooms shall not open directly into any room in
which food, drink or utensils are handled or stored;

C.  Each bathroom shall be properly equipped with toilet
paper, towels, soap and other items required for personal
hygiene unless youth are individually given such items and bath
towels and wash cloths shall be changed weekly; and

D.  Tubs and showers shall have slip-proof surfaces.
28.  The residential facility shall provide toilets and baths

or showers which allow for individual privacy unless youth in
care require assistance.

29.  A bathroom in a residential facility shall contain
mirrors secured to the walls at convenient heights and other
furnishings necessary to meet the youths basic hygienic needs.

30.  Toilets, wash basins, and other plumbing or sanitary
facilities in a residential facility shall, at all times, be maintained
in good operating condition, and shall be kept free of any
materials that might clog or otherwise impair their operation.

31.  Kitchens used for meal preparation in a residential
facility shall be provided with the necessary equipment for the
preparation, storage, serving and clean up of all meals for all of
the youth and staff regularly served by such kitchens.  All
equipment shall be maintained in working order.

32.  Kitchen facilities and equipment shall conform to all
health, sanitation and safety codes.

33.  Programs that provide food service shall encourage
youth to participate in the preparation, serving and clean up of
meals and ensure that all food handlers comply with applicable
State or local health laws and regulations.

34.  When the program provides food service, all food
service personnel shall have clean hands and fingernails, wear
hairnets or caps and clean, washable garments, are in good
health and free from communicable disease and open infected
wounds, and practice hygienic food handling techniques.

35.  When the program provides food service, all foods
shall be properly stored at the completion of each meal.

36.  A residential facility shall not use disposable
dinnerware at meals on a regular basis unless the facility
documents that such dinnerware is necessary to protect the
health or safety of youth in care.

37.  A facility shall ensure that all dishes, cups and glasses
used by youth in care are free from chips, cracks or other
defects.

38.  Kitchen areas in a facility shall be so constructed to
allow staff to limit youth’s access to kitchen when necessary.

39.  A residential facility utilizing live-in staff shall provide
adequate separate living space for these staff.

40.  A facility shall provide a space which is distinct from
youth’s living areas to serve as an administrative office for
records, secretarial work and bookkeeping.

41.  A residential or nonresidential facility shall have a
designated space to allow private discussions and counseling
sessions between individual youth and staff.

42.  A facility shall have comfortable customary furniture
as appropriate for all living areas.  Furniture for the use of youth
shall be appropriately designed to suit the size and capabilities
of these youth.

43.  There shall be evidence of routine maintenance and
cleaning programs in all areas of the residential or
nonresidential facilities.
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44.  A residential or nonresidential facility shall replace or
repair broken, run-down or defective furnishings and equipment
promptly.

A.  Outside doors, windows and other features of the
structure necessary for security and climate control shall be
repaired within 24 hours of being found to be in a state of
disrepair.

45.  Any designated bedroom space in a facility, where the
bedroom is not equipped with a mechanical ventilation system,
shall be provided with windows which have an openable area at
least 5% as large as the total floor area of the bedroom space.

46.  A residential or nonresidential facility shall provide
insect screening for all openable windows unless the facility is
centrally air conditioned.  This screening shall be readily
removable in emergencies and shall be in good repair.

47.  A residential facility shall ensure that all closets,
bedrooms and bathrooms which have doors are provided with
doors that can be readily opened from both sides.

48.  A residential or nonresidential facility shall ensure that
there are sufficient and appropriate storage facilities.

49.  A residential or nonresidential facility shall have
securely locked storage spaces for all potentially harmful
materials.  Keys to such storage spaces shall be available only to
authorized staff members.

A.  Poisonous, toxic, and flammable materials shall be
stored in locked storage space that is not used for other
purposes;

B.  The facility shall have only those poisonous or toxic
materials required to maintain the facility; and

C.  Drugs, personnel files and case records shall be kept in
locked storage spaces and access to drugs, personnel files and
case records are to be carefully limited to authorized persons.

50.  A residential or nonresidential facility shall ensure that
all electrical equipment, wiring, switches, sockets and outlets are
maintained in good order and safe conditions.

51.  Any room, corridor or stairway within the residential
or nonresidential facility shall be sufficiently illuminated.

52.  Corridors within the residential facility’s sleeping areas
shall be illuminated at night.

53.  A residential or nonresidential facility shall provide
adequate lighting of exterior areas to ensure the safety of youth
and staff during the night.

54.  A residential or nonresidential facility shall take all
reasonable precautions to ensure that heating elements,
including hot water pipes, are insulated and installed in a
manner that ensures the safety of youth.

55.  A residential or nonresidential facility shall maintain
the spaces used by youth at temperatures in accordance with
federal, state and local laws.

56.  Hot water accessible to youth in a facility shall be
regulated to a temperature not in excess of 110 degrees F.

57.  A residential facility using water from any source other
than public water supply shall ensure that such water is annually
tested by the local public health authority.  The most recent test
report shall be kept on file.

58.  A residential or nonresidential facility shall not utilize
any excessive rough surface or finish where this surface or finish
may present a safety hazard to youth.

59.  A facility shall not have walls or ceiling surfaces with

materials containing asbestos.
60.  A facility shall not use lead paint for any purpose

within the facility or on the exterior or grounds of the facility
nor shall the facility purchase any equipment, furnishings or
decorations surfaced with lead paint.

61.  A facility shall use durable materials and wall surfaces.
62.  A facility shall, where appropriate, use carpeting to

create a comfortable environment.  Carpeting in use should be
nontoxic and fire-retardant.

R547-1-14.  General Safety.
01.  The program shall have written procedures and a

system that helps provide for staff and participant safety and
privacy needs, and assists in protecting and preserving personal
property.

03.  Each residential facility shall have 24-hour telephone
service.  Emergency telephone numbers, including fire, police,
physician, poison control, health agency and ambulance shall be
conspicuously posted adjacent to the telephone.

04.  A residential or nonresidential program shall notify
Youth Corrections immediately of a fire or other disaster which
might endanger or require the removal of youth for reasons of
health and safety.

05.  All containers of poisonous, toxic and flammable
materials kept in a facility shall be prominently and distinctly
marked or labeled for easy identification as to contents and shall
be used only in such manner and under such conditions as will
not contaminate food or constitute hazards to the youth in care
of staff.

06.  Porches, elevated walkways and elevated play areas
within a facility shall have barriers to prevent falls.

07.  Every required exit, exit access and exit discharge in
a facility shall be continuously maintained free of all
obstructions or impediments to immediate use in the case of fire
or other emergency.

08.  The use of candles shall not be allowed in sleeping
areas of a residential facility.

09.  Power driven equipment used by the facility shall be
kept in safe and good repair.  Such equipment shall be used by
youth only under the direct supervision of a staff member and
according to the state law.

10.  A facility shall have procedures to ensure the facility
is protected from infestation by pests, rodents or other vermin.

11.  Youth in care of a program shall swim only in areas
considered by responsible staff as being safe.  A certified
individual shall be on duty when the youth are swimming.  A
certified individual is one who has a current water safety
instructor certificate or senior lifesaving certificate from the Red
Cross or its equivalent.

12.  All on-grounds pools shall be enclosed with safety
fences and shall be regularly tested to ensure that the pool is free
of contamination.

13.  On-ground pools shall comply with Department of
Public Health requirements concerning swimming pools.

14.  A residential or nonresidential facility shall have
written policy and procedure specify the facility’s fire prevention
regulations and practices to ensure the safety of staff,
participants and visitors.  These include, but are not limited to:
provision for an adequate fire protection service; a system of fire
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inspection and testing of equipment by a local fire official at
least quarterly; smoke detectors; fire extinguishers, alarm
systems and fire exits.

15.  The facility shall comply with the regulations of the
state or local fire safety authority, whichever has primary
jurisdiction over the agency.

16.  A residential or nonresidential facility shall have
written procedures for staff and youth to follow in case of
emergency or disaster.  These procedures shall include
provisions for the evacuation of buildings and assignment of
staff during emergencies.

17.  A residential or nonresidential facility shall train staff
and youth to report fires and other emergencies appropriately.
Youth and staff shall be trained in fire prevention.

18.  A residential or nonresidential facility shall conduct
emergency drills which shall include actual evacuation of youth
to safe areas at least quarterly.  The facility shall ensure that all
personnel on all shifts are trained to perform assigned tasks
during emergencies and ensure that all personnel on all shifts are
familiar with the use of the fire-fighting equipment in the
facility:

A.  A record of such emergency drills shall be maintained;
B.  All persons in the building shall participate in

emergency drills;
C.  Emergency drills shall be held at unexpected times and

under varying conditions to simulate the possible conditions in
case of fire or other disasters;

D.  The facility shall make special provisions for
evacuation of any physically handicapped youth in the facility;
and

E.  The facility shall take special care to help emotionally
disturbed or perceptually handicapped youth understand the
nature of such drills.

19.  A residential or nonresidential facility shall maintain
an active safety program including investigation of all incidents
and recommendations for prevention.

20.  A residential facility or nonresidential alternative
program shall ensure that each youth is provided with the
transportation necessary for implementing the youth’s service
plan.

21.  A residential facility or nonresidential alternative
program shall have means of transporting youth in case of
emergency.

22.  Any vehicle used in transporting youth in care of the
program shall be properly licensed and inspected in accordance
with state law.

23.  Any staff member of a residential or nonresidential
alternative program or other person acting on behalf of the
program operating a vehicle for the purpose of transporting
youth shall be properly licensed to operate that class of vehicle
according to state law.

24.  A residential or nonresidential alternative program
shall not allow the number of persons in any vehicle used to
transport youth to exceed the number of available seats in the
vehicle.  Seat belts will be available for each seat and use is
mandatory.

25.  All vehicles used for the transportation of youth shall
be maintained in a safe condition, be in conformity with all
applicable motor vehicle laws, and be equipped in a fashion

appropriate for the season.
26.  A residential or nonresidential alternative program

shall ensure that there is adequate supervision in any vehicle
used by the facility to transport youth in care.

27.  Identification of vehicles used to transport youth in
care of a program shall not be of such nature as to embarrass or
in any way produce notoriety for the youth.

28.  A residential or nonresidential alternative program
shall ensure that any vehicle used to transport youth has at least
the minimum amount of liability insurance required by State
law.

29.  A residential or nonresidential alternative program
shall ascertain the nature of any need or problem of a youth
which might cause difficulties during transportation, such as
seizures, a tendency towards motion sickness or a disability.
The program shall communicate such information to the
operator of any vehicle transporting youth in care.

30.  Youth in the care of a program shall not engage in any
potentially dangerous activity without adequate supervision and
training by qualified adults.

R547-1-15.  Food Service.
01.  A residential or nonresidential program shall ensure

that a youth is, on a daily basis, provided with food of such
quality and of such quantity as to meet the recommended daily
dietary allowances adjusted for age, gender and activity of the
Food Nutrition Board of the National Research Council.

02.  A person designated by the Chief Administrative
Officer of a program shall be responsible for the total food
service of the facility.

03.  A person responsible for food service shall:
A.  Maintain a current list of youth with special nutritional

needs;
B.  Have an effective method of recording and transmitting

diet orders and changes;
C.  Record in the youth’s medical records information

relating to special nutritional needs; and
D.  Provide nutrition counseling to staff and youth.
04.  When the program provides food service, food service

staff shall develop advanced planned menus and substantially
follow the schedule.

05.  A residential program shall ensure that a child in care
is provided at least three meals or their equivalent available
daily at regular times with not more that 14 hours between
evening meal and breakfast.  Between meal snacks of nourishing
quality shall be offered.

06.  The program shall ensure that the food provided to a
youth in care by the program is in accord with his/her religious
beliefs.

07.  No youth in care at a program shall be denied a meal
for any reason except according to a doctor’s order.

08.  A program shall ensure that, at all meals served at the
facility, staff members eat substantially the same food served to
youth in care, unless special dietary requirements dictate
differences in diet.  Staff members shall be present to eat at
youths’ tables for the major meal of the day.

R547-1-16.  Medical Care.
01.  A residential program shall ensure the availability of
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a comprehensive or preventive, routine and emergency medical
and dental care plan for all youth in care.  The program shall
have a written plan for providing such care.  The plan shall
include:

A.  A periodic health screening of each youth;
B.  Establishment of an on-going immunization program;
C.  Approaches that ensure that any medical treatment

administered will be explained to the youth in language suitable
to his/her age and understanding;

D.  An on-going relationship with a licensed physician and
dentist to advise the program concerning medical and dental
care as required by the youth;

E.  Availability of a physician on a 24 hours a day, seven
days a week basis; and

F.  The program shall show evidence of access to the
resources outlined in the plan.

02.  A residential program which provides services for
emotionally disturbed youth in an open setting shall have well
established psychiatric resources available on both an on-going
and emergency basis.

03.  A residential or nonresidential program will establish
policies and procedures for serving "Acquired Immune
Deficiency Syndrome" AIDS victims and others with
communicable diseases that are consistent with those standards
by the Department of Human Services and follow public health
guidelines.

04.  A residential program shall arrange for a general
medical examination by a physician for each youth in care
within 30 days of admission unless the youth has received such
an examination within six months before admission and the
results of this examination are available to the facility.

05.  The medical examination shall include:
A.  An examination of the youth for physical injury and

disease;
B.  Vision and hearing tests; and
C.  A current assessment of the youth’s general health.
06.  Whenever indicated, the youth shall be referred to an

appropriate medical specialist for either further assessment or
treatment.

07.  A residential program shall arrange an annual physical
examination of all youth.

08.  A residential or nonresidential program shall ensure
that youth receive timely, competent medical care when they are
ill and that they continue to receive necessary follow-up medical
care.

09.  A residential program shall make every effort to
maintain the youth in his/her normal environment during illness.

10.  A residential program shall ensure that each youth has
had a dental examination by a dentist within 60 days of the
youth’s admission unless the youth has been examined within 6
months prior to admission and the program has the results of
that examination.

11.  Each youth shall have dental examination as
recommended by a dentist but shall not be less frequent than
every 12 months.

12.  The facility shall ensure that the youth receives any
necessary dental work.

13.  A residential program shall make every effort to ensure
that a youth in care who needs glasses, a hearing aid, a

prosthetic device or a corrective device is provided with the
necessary equipment or device.

14.  A residential program shall ensure that the youth has
received all immunizations and booster shots which are required
by the Department of Health within 30 days of his/her
admission.

15.  A program shall not require a youth in care to receive
any medical treatment when the parent(s) or guardian of the
youth or the youth objects to such treatment on the grounds that
it conflicts with the tenets and practices of a recognized church
or religious denomination of which the parent(s), guardian or
youth is an adherent.  In potentially life threatening situations,
the problem shall be referred to appropriate medical and legal
authorities.

16.  A residential program shall maintain complete health
records of a youth including:  A complete record of all
immunizations provided, a record of any medication, records of
vision, physical or dental examinations and a complete record
of any treatment provided for specific illnesses or medical
emergencies.

17.  Upon discharge, the program shall provide a copy or
summary of the youth’s health record to the person or agency
responsible for the future planning and care of the youth.

18.  A residential program shall make every effort to
compile a complete past medical history on every youth.  This
history shall, whenever possible, include:

A.  Allergies to medication;
B.  Immunization history;
C.  History of serious illness, serious injury or major

surgery;
D.  Developmental history;
E.  Current use of prescribed medication; and
F.  Medication history.
19.  The program health care plan shall specify that only

licensed physicians and dentists prescribe treatment for
participants’ medical and dental needs.  Medical treatment by
medical personnel other than a physician shall be performed
pursuant to written standing or direct orders issued by the
physician.

20.  A residential or nonresidential program shall have
written policies and procedures governing the use and
administration of medication to youth.  These policies and
procedures shall be disseminated to all staff responsible for
administering medication.

21.  The written policies shall specify the conditions under
which medications can be administered; who can administer
medication; procedures for documenting the administration of
medication and medication errors and drug reactions; and
procedures for notification of the attending physician in cases of
medication errors and/or drug reactions.

22.  A residential or nonresidential program shall inform a
youth and his/her parents(s) or guardian of the potential side
effects of prescribed medications.

23.  A residential or nonresidential program shall ensure
that a youth is personally examined by the prescribing physician
prior to receiving any medication.  In cases of medical
emergency, telephone orders for the administration of
medication may only be placed by a licensed physician.

24.  State licensure and certification requirements shall
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apply to health care personnel working in the program the same
as those in the community.

25.  A residential or nonresidential program shall maintain
a cumulative record of all medication dispensed to youth
including:

A.  The name of the youth;
B.  The type and usage of medication;
C.  The reason for prescribing the medication;
D.  The time and date medication is dispensed;
E.  The name of the dispensing person; and
F.  The name of the prescribing physician.
26.  When a youth first comes into care, a residential or

nonresidential program shall ascertain all medication the youth
is currently taking.  At this time the facility shall carefully
review all medication the youth is using and make plans, in
consultation with a licensed physician, to either continue the
medication or to reconsider the medication needs of the youth
considering the changed living circumstances.

27.  A residential or nonresidential program shall have a
written medication schedule for each youth to whom medication
is prescribed.  A youth’s medication schedule shall contain the
following information:

A.  Name of youth;
B.  Name of prescribing physician;
C.  Telephone number at which prescribing physician may

be reached in case of medical emergency;
D.  Date on which medication was prescribed;
E.  Generic and commercial name of medication

prescribed;
F.  Dosage level;
G.  Time(s) of day when medication is to be administered;
H.  Possible adverse side effects of prescribed medication;

and
I.  Date on which prescription will be reviewed.
28.  A residential or nonresidential program shall provide

a copy of a youth’s medication schedule to all staff members
responsible for administering the medication to the youth and
such schedule shall subsequently be placed in the youth’s case
record.

29.  When a urine surveillance program is in effect, the
agency shall have a written policy for the collection of samples
and interpretation of results.

30.  A residential or nonresidential program shall not
engage in the therapeutic use of psychotropic medications unless
approval of such use by that program has been granted by
Division of Youth Corrections.

31.  A program which uses psychotropic medications
prescribed by an independent physician shall have a written
policy governing the use of psychotropic drugs at the facility.
This policy shall include the following:

A.  Identification of doctors permitted to prescribe
psychotropic drugs and their qualifications;

B.  Identification of persons permitted to administer
psychotropic drugs and their qualifications;

C.  Criteria for the use of psychotropic medications;
D.  A description of the program’s medication counseling

program;
E.  Procedures for obtaining informed consent from the

youth and the parent(s) or guardian where consent is required;

F.  Procedures for monitoring and reviewing use of
psychotropic medication;

G.  Procedures for staff training related to the monitoring
of psychotropic medication;

H.  Procedures for reporting the suspected presence of
undesirable side effects; and

I.  Record keeping procedures.
32.  Psychotropic medication policy shall be disseminated

to all direct service staff.
33.  The program which uses psychotropic medications

shall maintain a routine medication counseling program
designed to inform youth to whom medications are being
administered and their parent(s) or guardian of the projected
benefits and potential side effects of such medication.

34.  Unless there is a court order to the contrary, a facility
shall ensure that the parent(s) or guardian of a youth for whom
medication is prescribed give prior, informed, written consent
to the use of that medication at a particular dosage.

35.  When a youth is 14 years of age or older, the facility
shall also obtain prior, informed, written consent from the youth
except when the youth lacks the capacity for informed consent.

36.  Either the youth and his/her parent(s) or guardian shall
have the right to revoke medication consent at any time.  When
consent is revoked, administration of the medication shall cease
immediately.  The program shall inform the prescribing
physician and may, if indicated, seek a court order to continue
medication.

37.  When medication consent is revoked by a youth, the
program shall notify the parent(s) or guardian.

38.  The program shall immediately file a statement
describing the circumstances under which medication consent
has been revoked.  This statement shall be provided to the
youth, the parent(s) or guardian, and the responsible agency.

39.  A residential program which uses psychotropic
medications shall ensure that a youth is personally examined by
the prescribing physician prior to commencing administration
of a psychotropic drug.

40.  The prescribing physician shall provide a written
initial report detailing the reasons for prescribing the particular
medication, expected results of the medication and alerting
facility staff to potential side effects.

41.  Either the prescribing physician or another physician
shall provide a written report on each youth receiving
psychotropic medication at least every 30 days based on actual
observation of the youth and review of the daily monitoring
reports.  This 30 day report shall detail the reasons medication
is being continued, discontinued, increased in dosage, decreased
in dosage or changed.

42.  A program which uses psychotropic medications shall
ensure that usages of medication are in accordance with the
goals and objectives of the youth’s service plan.

43.  Psychotropic medications shall not be administered as
a means of punishing or disciplining a youth.

44.  Psychotropic medications shall not be used unless less
restrictive alternatives have either been tried and failed or are
diagnostically eliminated.

45.  Licensed nurses or physicians shall supervise the
administration of all psychotropic medications.

46.  A program which uses psychotropic medications shall
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ensure that each youth who receives medication is the subject of
a daily monitoring report completed by a facility staff member
trained in the recognition of side effects of the medication
prescribed.  This report shall be submitted to the prescribing
physician.

47.  A program which uses psychotropic medications shall
maintain the following information in the case record of each
youth receiving the medication:

A.  Medication history;
B.  Documentation of all less restrictive alternatives either

used or diagnostically eliminated prior to use of medication
since entry into the program;

C.  Description of any significant changes in the youth’s
appearance or behavior that may be related to the use of
medication;

D.  Any medication errors;
E.  Monitoring reports; and
F.  Medication review reports.
48.  A program which uses psychotropic medications shall

obtain an independent analysis of the facility’s medication
program at least annually.

49.  A residential or nonresidential alternative program
shall have written procedures for staff members to follow in case
of medical emergency.  These procedures shall both define the
circumstances that constitute a medical emergency, and include
instructions to staff regarding their conduct once the existence
of a medical emergency is suspected or has been established.

50.  A residential or nonresidential alternative program
shall ensure that at all times, at least one staff member on duty
is qualified to administer first aid.

51.  The program shall maintain a list of first aid equipment
and supplies to ensure sufficient availability of equipment and
supplies at all times.

52.  A first aid kit shall be available in a nonresidential
facility and in each living unit of a residential facility, with type,
size and contents to be determined according to the American
Red Cross’ current guidelines.

53.  A program shall immediately notify the youth’s
parent(s) or guardian and Youth Corrections of any serious
illness, incident involving serious bodily injury or any severe
psychiatric episode involving a youth.

54.  In the event of the death of a youth, a program shall
immediately notify the youth’s parent(s) or guardian, the placing
agency and Youth Corrections.  The agency shall cooperate in
arrangement made for examination, autopsy or burial.

55.  In the event of sudden death, a residential program
shall notify the medical examiner or other appropriate authority,
or law enforcement official, the placement agency, parent and
Youth Corrections.

R547-1-17.  Child Abuse and Neglect.
01.  A program shall require each staff member of the

program or facility to read and sign a statement clearly defining
child abuse and neglect and outlining the staff member’s
responsibility to report all incidents of child abuse or neglect
according to state law, and the Department and Division Code
of Conduct, and to report all incidents to the chief administrator
of the program and to the Division of Youth Corrections,
Regional Administrator and Office of Quality Assurance.

02.  A program shall have written policy and procedures
for handling any suspected incident of child abuse including:

A.  A procedure for ensuring that the staff member
involved does not work directly with the youth involved or any
other youth in the Youth Corrections licensed and/or contracted,
or Youth Corrections operated program or facility until the
investigation is completed or formal charges filed and
adjudicated;

B.  A procedure for disciplining any staff member found
involved in an incident of child abuse or Code of Conduct
Violation including termination of employment if found guilty
of felony child abuse (misdemeanor guilty findings require
Youth Corrections Director approval for continued
employment):

C.  57 A and B apply to staff members accused of abuse of
children other than in a Youth Corrections licensed and/or
contracted program or facility.

D.  Failure to implement and comply with Standard 16.57,
A, B, and C may result in immediate suspension or revocation
of the program license as required by the Utah Code, 62A-7-
119.

KEY:  diversion programs, juvenile corrections, licensing,
prohibited items and devices
April 30, 2002 62A-7-119
Notice of Continuation June 24, 1997
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R547.  Human Services, Youth Corrections.
R547-2.  Juvenile Detention Standards.
R547-2-1.  Definitions.

(1)  Standards from the Manual of Standards for Juvenile
Detention Facilities and Services, also referred to as American
Correctional Association (ACA) Standards, revision date of
February 1979, are referred to in these rules and were researched
as background for the rules.  This manual can be located at the
Division of Youth Corrections Administrative Office.

(2)  A "detention care worker" is the person who is
responsible for the direct daily care and supervision of the
residents in the facility.

(3)  "Discipline" is a system of rules which gives training
by instruction, control, and practice.

(4)  The use of "temporary lock-up" and/or "secure
observation" within a secure detention facility means the
confinement of a resident to his own room or to a special room
designated for such use for a limited period of time.

R547-2-2.  Administration.
(1)  The agency operating a secure detention facility is a

legal governmental entity as defined by Subsection 62A-7-
101(17).  Secure detention facilities shall be operated
exclusively by government agencies except where good cause
can be shown.  Statutes authorizing the Division of Youth
Corrections (DYC) will be available to staff.  (ACA 8001)

(2)  The governing authority of the detention facility holds
meetings frequently, at least quarterly, with the facility
administrator in order to facilitate communication, establish
policy, explore problems, ensure conformity to legal and fiscal
requirements, and implement programs.  (ACA 8002)

(3)  Service personnel other than facility staff, including
offenders from adult correctional institutions, perform work in
the facility only under direct supervision of facility staff when
such personnel are in areas permitting contact with juveniles.
(ACA 8007)

(4)  Procedures provide for the participation of other
community agencies in policy development, coordinated
planning, and interagency consultation.  (ACA 8009)

(5)  Procedures provide for meetings and case conferences
between the staff of probation agencies, shelter facilities, the
court, the local law enforcement agencies, and the detention
facility staff to develop and maintain sound interagency policies
and procedures.  (ACA 8010)

(6)  Procedures provide for the advice and consultation of
employees in the formulation of policies, procedures, and
programs.  (ACA 8012)

(7)  Policy and procedure provides for a staff
communications system which requires, at a minimum, monthly
meetings by the administration with all department/section
heads and their respective staffs.  (ACA 8013)

(8)  The facility has a policy and procedures manual which
specifically describes its purpose, program, and services offered.
There shall be a procedures section of the manual which
delineates the written policies and procedures for operating and
maintaining the facility.  The manual is explained and made
available to all employees at the time of their employment.  The
manual should be concerned with:  admission, medical care,
emergency procedures, education, discipline, release, recreation

programs, clothing, diet, hygiene, personnel practices, visiting,
transportation, and code of ethics.  The operations manual is
reviewed annually by the state or facility administrator, and
updated as needed.  (ACA 8014, 8015 and 8016)

(9)  There is an organizational chart for the facility staff
which accurately reflects the structure of authority,
responsibility, and accountability within the facility.  (ACA
8017)

(10)  Policy provides that the facility is managed by a
single administrative officer to whom all employees or units of
management are responsible.  The director shall have full
responsibility and accountability for secure custody
management.  (ACA 8018)

(11)  Policy and procedures require that employees of other
public or private agencies that provide a service to the facility
are accountable to the administrative officer of the facility.  The
policy and procedures are reviewed annually and updated if
necessary.  (ACA 8019)

(12)  The facility administrator is responsible for
formulating facility goals, establishing policies and priorities
related to them, and translating the goals into measurable
objectives for accomplishment by staff.  (ACA 8020)

(13)  At least annually, the facility administrator and
designated staff monitor progress toward achieving previously
identified program objectives.  (ACA 8021)

(14)  The director or designee shall be responsible for
providing staff orientation, in-service training, and a regular and
continuous development program.

(15)  Staff shall have access to professional literature
dealing with detention and related fields.

(16)  The facility administrator reviews space requirements
and equipment needs, at least annually, and records requests for
corrective action in writing.  (ACA 8022)

(17)  Policy provides for legal assistance to be available to
the facility administrator for the purposes of formulating policy,
advising on individual cases, and representing the facility, as
required, before courts and other appropriate bodies.  (ACA
8025)

(18)  The facility administration furnishes information, at
least annually, which is used to report on the objectives,
programs, resident population, budget, major developments,
problems, plans, and additional information as the appropriate
state organizations may require.  (ACA 8026)

(19)  Procedure provides for a daily population report on
every youth in detention, including the day admitted,
accumulated days of stay, and probation officer assigned, which
is provided to the court and other appropriate agencies.  (ACA
8028)

(20)  Procedures grant representatives of the media access
to the facility, consistent with preservation of residents’ privacy
and the maintenance of order and security in the facility.  (ACA
8032)

(21)  There should be an operating Citizens’ Advisory
Board representative of the community which serves as a link
between the facility and the community. The formally
constituted Board should schedule regular meetings, maintain
records and delineate, in writing, the qualifications of
membership, duties of officers, rules of meetings, use of
committees, terms of office, and by-laws.  The Board shall be
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composed of at least one county commissioner and three or
more citizens with broad child welfare interests.  (ACA 8050)

(22)  Under the general direction of the Division of Youth
Corrections’ (DYC) Regional Director, the facility administrator
shall:

(a)  accept the responsibility and be accountable for the
program of the facility in its entirety.  The administrator shall be
responsible and accountable for his own direct action, for the
interaction of staff members, for the implementation of
programs and policy, for the safety and serviceability of the
physical plant, and for the health and welfare of all residents in
the facility;

(b)  develop and suggest to the administrators of DYC, for
their review and appropriate action, general policy for operation
of the program;

(c)  assist in preparation or prepare the budget and present
it to the state administrative office for its review and approval;

(d)  within regional organizational guidelines, administer
the budget and maintain accurate financial records;

(e)  employ and discharge members of the staff according
to the established personnel policies;

(f)  hold staff meetings at regular intervals to discuss plans
and to interpret policies to the staff;

(g)  establish and maintain working relationships with other
agencies within the community and interpret the program to
professional and lay groups;

(h)  designate an individual to be in charge at all times
during the administrator’s absence;

(i)  prepare an annual program description;
(j)  be responsible for the inventory and the safekeeping of

all property, supplies, and equipment, whether they are the
property of the facility or of the resident youth.

R547-2-3.  Fiscal Management.
(1)  The facility and its responsible governmental entity

shall have procedures which govern fiscal management, which
shall address at least the following fiscal matters:  (ACA 8061)

(a)  internal controls, which include a system to account for
all income/revenue and expenditure;

(b)  petty cash;
(c)  signature control on checks;
(d)  employee expense reimbursement;
(e)  use of vouchers;
(f)  audits of facility;
(g)  budget development, reviews, and revisions.
(2)  All financial records are subject to audit in accordance

with accepted auditing procedures.
(3)  Each detention facility shall use standard reporting

forms and comply with reporting procedures as outlined by the
State.  It shall maintain financial records which meet satisfactory
accounting standards and are available to the State’s auditor.
Records shall be retained for three years or until audit has been
completed by the State’s auditor.

(4)  There shall be a procedure to provide insurance
coverage for the facility, either through private companies or as
a self-insurer.

(5)  There shall be a policy and procedure to provide
compensation, within reasonable limits, to employees and
volunteers who have personal property damaged or destroyed by

residents in its program.
(6)  The facility administration/state has a procedure to

hold harmless and protect all employees whose duties include
the care, treatment, or supervision of youth from financial loss
arising out of any claim or judgment occurring as a result of
alleged negligence which results in personal injury to a youth;
however, the acts must be within the scope of the employee’s
employment and not the result of fraud, malice, or gross
negligence.  (Section 63-30-1 and ACA 8063)

(7)  There shall be procedures that govern inventory
control of property, stores, and other assets.  (ACA 8064)

(8)  There shall be procedures that govern the requisition
and purchase of supplies and equipment.  (ACA 8065)

(9)  There shall be procedures to charge contract users a
per diem rate when a detention facility provides billable services
on a regional basis.  (ACA 8066)

R547-2-4.  Personnel.
The Detention facilities will follow the written personnel

policies and procedures contained in the state of Utah Human
Resource Management Rules issued by the Department of
Human Resource Management pursuant to Subsection 67-19-
6(5).  All employees will have access to written copies of the
Human Resource Management Rules.

(1)  The facility administration has written personnel
policies and procedures, including provisions for contractual
employees, which are approved by the Department of Human
Resource Management.

(2)  The facility employs, retains, promotes, terminates
employees, including contractual employees, in accordance with
written personnel policies and procedures.  (ACA 8068)

(3)  The facility complies with all laws and governmental
regulatory requirements related to employment and personnel
practices, to specifically include equal employment
opportunities and affirmative action programs which have been
approved by the appropriate governmental agency.

(4)  There is a personnel policy manual, which covers, at
a minimum:  organization; recruitment policies and procedures;
employment practices and procedures, including in-service
training; promotion; job qualifications, descriptions, and
responsibilities; grievance procedures; employee evaluation;
physical fitness policy; personnel records; benefits, holidays,
leave, and work hours; basis for determining salaries;
disciplinary procedures; retirement; resignation and termination;
staff-resident relationships; and equal employment opportunity
provisions.  (ACA 8072)

(5)  The facility administration distributes a copy of all
personnel policies and regulations to each employee, or makes
them available to all employees.  (ACA 8073)

(6)  Comprehensive duty/job descriptions for each
detention position shall be in writing and furnished to each
employee performing the function.

(7)  All assigned positions within the facility are re-
examined, at least annually, by the administrator to ensure that
organizational objectives are being met.  (ACA 8075)

(8)  The facility administration maintains a current,
accurate, and confidential personnel record for each employee.
The file should contain the following information:  (ACA 8081)

(a)  qualifications;
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(b)  references;
(c)  dates and terms of employment;
(d)  written evaluation of job performance at least annually;
(e)  training record;
(f)  extraordinary or special incident reports; and
(g)  reason for termination.
(9)  Policy and procedure governs the confidentiality of the

personnel record by restricting its availability only to the
employee who is the subject of the record and to others who
have a need for the information in the performance of their
duties.  (ACA 8082 and Section 63-2)

(10)  Procedure exists whereby the employee can challenge
information in his or her personnel file and have it corrected or
removed if it proves to be inaccurate.  (ACA 8083)

(11)  Career ladder positions shall be established with the
youth care staff, reflecting consideration of experience as well
as educational background.  All staff shall be employed on an
equal opportunity basis.

(12)  The method of appointment, qualification, authority,
tenure, and responsibilities of the facility administrator are
specified by the responsible agency.  (ACA 8085)

(13)  The education and experience qualifications of the
facility administrator are specified in writing by the appointing
authority and include, at a minimum:  a baccalaureate degree in
one of the social or behavioral sciences or a related field; two
years of experience working with youth; and three years in staff
supervision and administration of a program or programs within
the juvenile justice system.  (ACA 8086)

(14)  The term of the facility administrator is continuous
and may be terminated only by the appointing authority for good
cause and subsequent to a formal and open hearing on specific
charges, if requested.  (ACA 8087)

(15)  Detention care worker.
(a)  A detention care worker shall plan, supervise, and

participate in the youth’s activities as directed by the
administrator or the administrator’s designee.

(b)  A detention care worker is responsible to report to the
administrator the youth’s need for service not directly provided
by the facility, to ensure that each youth has access to necessary
services.

(c)  Pay scales or rates for detention care staff should be at
least equal to those of staff in other Youth Corrections’ facilities
with similar educational and experience requirements.

(16)  Clerical staff.  A facility shall have adequate clerical
staff to keep correspondence, records, accounts, and files current
and in good order.

(17)  Maintenance and Housekeeping Staff.  The facility
shall employ or otherwise make available persons in sufficient
number, depending on the size of the facility, the number of
persons served, the number of buildings and the grounds area to
be maintained, to be responsible for optimal maintenance and
housekeeping.

(18)  Policy and procedure provide for provisional
appointments to ensure the availability of personnel for short-
term, full-time, or part-time work in emergency situations.
(ACA 8089)

(19)  Policy outlines experience and education substitutes
for position qualifications.  (ACA 8090)

(20)  Policy provides that youth care and professional staff

are appointed initially for a probationary term of not less than
six months nor more than one year.  (ACA 8091)

(21)  The facility administration has a grievance procedure
for employees which has been approved by the governing
authority.  (ACA 8093)

(22)  Policy and procedure provide for at least an annual
written performance evaluation of all employees, which is based
on defined criteria and is reviewed and discussed with the
employee.  (ACA 8094)

(23)  Salary levels and employee benefits for all facility
personnel are competitive with other parts of the juvenile justice
system as well as with comparable occupational groups in the
private sector.  (ACA 8095)

(24)  Policy and procedure provide for merit pay increases
for outstanding job performance or special achievement
contingent on funding availability.  (ACA 8096)

(25)  Policy and procedure provide for lateral entry as well
as promotion from within the organization.  (ACA 8097)

(26)  Policy and procedure provide that employees are
reimbursed for all approved expenses incurred in the
performance of their duties.  (ACA 8098)

(27)  Duties which require possession of a current
certificate, license, or registration as evidence of special
competence to perform those duties shall be licensed and
certified as required by law or ordinance.

(28)  No person connected with the facility will use his
official position to secure privileges or advantages for himself.
(ACA 8039)

(29)  Policy and procedure do not deliberately and
categorically exclude the hiring of all ex-offenders.

(30)  Written policies and procedures shall include a code
of conduct for all facility employees that defines acceptable and
nonacceptable conduct both on and off duty.

R547-2-5.  Training and Staff Development.
(1)  Policy and procedure provide that the facility

administrator is responsible for pre-service and in-service staff
training programs.  (ACA 8099)

(2)  Policy and procedure provide that the facility’s training
programs for all employees are coordinated and supervised by
a qualified staff member at a supervisory level.  (ACA 8100)

(3)  For all facility staff there is a training and staff
development plan.  (ACA 8102)

(4)  Procedure provides that all direct care detention
employees receive an initial 24 hours of orientation and at least
an additional 40 hours of training during the first year of
employment; provisions acknowledge and give credit for prior
training received.  Training provided should include at a
minimum:

(a)  human relations and communication skills;
(b)  crisis intervention;
(c)  special needs of youth;
(d)  problem solving and guidance;
(e)  facility’s philosophy for handling troubled youth;
(f)  resident rules and regulations;
(g)  rights and responsibilities for residents;
(h)  grievance and disciplinary procedures;
(i)  security procedures;
(j)  physical restraint procedures;
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(k)  supervision of residents;
(l)  report writing;
(m)  significant legal issues;
(n)  interaction of elements of the juvenile justice system;
(o)  relationships with other agencies;
(p)  fire emergency procedures;
(q)  first aid and life-sustaining functions.  (ACA 8103,

8106)
(5)  Procedure provides that all full-time employees

continue to receive a minimum of 40 hours of training each year
after the first year.  (ACA 8104)

(6)  All part-time staff and volunteers working less than 40
hours per week receive training appropriate to their assignments.
(ACA 8105)

(7)  Schedules shall be arranged so that youth will not be
left unsupervised during in-service training sessions and staff
meetings.

(8)  The facility’s training and staff development plan
provides for an annual evaluation of all in-service training
programs, including training provided in academies and
community settings.  (ACA 8110)

(9)  The facility/state provides official administrative leave
and reimbursement for employees attending selected
professional meetings, seminars, and similar work-related
activities.  (ACA 8111)

(10)  The budget includes funds for compensating eligible
staff for additional time spent in mandatory training or for
replacement personnel when training occurs on the job.  (ACA
8113)

(11)  Space and equipment required for the training and
staff development program are provided.  (ACA 8114)

(12)  In-service education and training programs are
planned by the facility in cooperation with other agencies,
colleges and universities, and community organizations, as
appropriate.  (ACA 8115)

R547-2-6.  Records/Reports.
An accurate records system is of utmost importance.

Statistical data serves as a basis for evaluating current practices
while planning and giving direction to future operations.  Such
data serves to reveal areas where adjustments in current
operations and procedures may be required.  A sound record and
report system provides the director with an effective
management tool.

(1)  Policy and procedure provide for guidelines for the
collection and retention of information pertaining to the
detained youth.  (ACA 8131)

(a)  A record shall be maintained for each youth accepted
for care which is kept in a secure place.

(b)  The contents of case records are identified and
separated according to an established format.  (ACA 8137)

(c)  Case records are safeguarded from unauthorized and
improper disclosure, in accordance with written policies and in
compliance with JCR 38 and 39, Title 63, Chapter 2, and Title
62A, Chapter 7.  (ACA 8138)

(d)  The facility shall assure that information entered into
a case record is complete, accurate, and substantiated.  The
source of information or the basis for substantiation of reported
factual information shall be given.

(e)  Records shall be kept for at least three years after the
youth’s 18th birthday unless expungement of the record is
otherwise ordered by the court.

(2)  The case record includes, at a minimum, the following
information:  (ACA 8133)

(a)  admission information form;
(b)  documented legal authority to accept, detain, and

release youth;
(c)  documents showing custody and legal responsibility

for youth;
(d)  record of detention hearings;
(e)  current detention medical/health care record;
(f)  record of necessary medical or surgical care including

consent authorization;
(g)  record of medication administered;
(h)  record of incident reports;
(i)  record of cash and valuables held;
(j)  notations of temporary absences from facility;
(k)  visitors’ names, personal and professional, and dates of

visits;
(l)  progress reports or summary report on youth’s stay in

detention;
(m)  program rules and disciplinary policy orientation form

signed by youth;
(n)  grievance and disciplinary record;
(o)  final discharge or transfer placement.
(3)  An admission form is completed for every youth

admitted to the facility and contains at least the following
information:

(a)  court case number, if any, and detention facility
admission number;

(b)  date and time of admission and release;
(c)  name, nicknames, and aliases;
(d)  last known address;
(e)  law enforcement jurisdiction and name, title, and

signature of delivering officer;
(f)  specific charge(s);
(g)  gender;
(h)  date of birth and place of birth;
(i)  race or nationality;
(j)  education level and school attended;
(k)  religious preference;
(l)  medical problems, if any;
(m)  parents, guardian, or responsible person to notify in

case of emergency, including addresses and telephone numbers;
(n)  space for remarks, to include notation of any open

wounds or sores requiring treatment, evidence of disease or
body vermin, or tattoos;

(o)  probation officer or caseworker assigned;
(p)  person recording data.
(4)  The responsible staff member makes all entries into the

case records assigned to him, and dates and signs each entry.
(ACA 8134)

(5)  There is a single master file identifying all residents
detained at the facility.  Information on the status and
whereabouts of each juvenile should be readily available to
administrative and supervisory personnel so that security can be
maintained.  (ACA 8136)

(6)  A daily log shall be maintained at each facility which
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shall include or cross reference to the date and hour a youth was
brought to the facility and by whom, who was notified and when
or reason for failure to notify, and date and hour the youth was
released and to whom.

(7)  A daily detention population report shall be supplied
to the court and other authorized agencies, as appropriate, by the
facility.  The report shall include the name of each youth, day
admitted, accumulated days of stay, assigned probation officer,
if known, date of hearing, and any other information which
might assist with the operation of the facility and the control of
admissions.

(8)  As appropriate, written reports which summarize the
needs, personal and social problems, strengths, and other
pertinent findings regarding residents revealed in detention
activities and services shall be forwarded to authorized
agencies/persons and to the court upon request.

(9)  Unusual incidents which involve or endanger the lives
or physical welfare of youth or staff members shall be reported
to the Division’s Regional Administrator.

(a)  Reports shall be forwarded within 72 hours of the
occurrence.

(b)  Extraordinary or unusual occurrences shall include:
(i)  death;
(ii)  attempted suicide;
(iii)  fire, where serious bodily harm or significant building

damage is done;
(iv)  riot;
(v)  physical assault on youth by a staff member when not

justified by self defense or the defense of other youth;
(vi)  sexual assaults or harassment.
(10)  Reports concerning inspection of fire safety, health,

and sanitation conditions shall remain on file at the facility.
(11)  A central log of all incident reports shall be

maintained by the facility, which shall include date, name of
resident involved, and who initiated report.

R547-2-7.  Management Information Systems.
(1)  The facility administration has access to and uses an

organized system of information retrieval and review that is part
of an overall research and decision making capacity.  (ACA
8116)

(2)  The facility establishes or participates in the
establishment of policies and procedures for collecting,
recording, organizing, processing, and reporting data developed
for management information purposes.  These policies are
reviewed at least annually and revised if necessary.  (ACA 8117)

(3)  Procedure governs the security of the information and
data collection system, including verification, access to data, and
protection of the privacy of youth under the jurisdiction of the
facility.  (ACA 8118)

(4)  Using facility goals and objectives as guidelines,
facility staff identify information needs prior to the collection of
data for the management information system.  The information
system should have the capacity to deliver two basic types of
information:

(a)  standard information consisting of the data required for
management control, such as the number of admissions and
releases per day, the number of youth in the facility at a given
time, facility caseload levels;

(b)  demand information, consisting of information that can
be generated when a report is required, such as the number of
admissions or releases during a 12 month period by offense,
length of stay, and type of release.  (ACA 8119)

(5)  Policy and procedure for collecting, recording and
processing data are thorough, uniform, and precise.  (ACA
8120)

(6)  The facility administration/state collaborates with
juvenile justice and related service agencies in information
gathering, exchange, and standardization.  (ACA 8122)

R547-2-8.  Research and Evaluation.
Research can assist in establishing goals, objectives, and

plans for the future.  To the extent that outside research
activities do not interfere significantly with facility operations
and useful results are anticipated, these activities should be
encouraged.

(1)  The facility or state administration supports research
activities related to facility programs.  (ACA 8125)

(2)  The facility administrator reviews all research designs
prior to the start of research.  (ACA 8128)

(3)  Policy and procedure govern the conduct of research
in the facility to ensure compliance with state and federal rules
and with state policy on the use and dissemination of research
findings.  These policies and procedures shall conform with the
Utah Juvenile Court Rules of Practice and Procedure following
Section 73A.

R547-2-9.  Protective Services to Residents, Reporting and
Investigation of Institutional Child Abuse and Neglect.

Staff members of a detention facility must be informed of
their legal responsibility to report incidents of abuse and
neglect.  Facilities must ensure that all incidents are reported to
the appropriate law enforcement authority and state agency.
Each incident must be carefully and thoughtfully investigated.
The due process rights of both the youth and the staff members
involved must be respected.

(1)  All staff members shall be instructed by administration
regarding child abuse and neglect, its definition under the law,
and their responsibility to report all such incidents as provided
by Section 62A-4, Part 5.

(2)  A detention facility shall report any suspected or
alleged incidents of child abuse or neglect to the local law
enforcement agency having jurisdiction, the Youth Corrections
regional administrator, Division of Family Services, the State
Office of the Division of Youth Corrections, and shall cooperate
fully in the investigation of any such incident.

(3)  A detention facility shall have written procedures for
handling any suspected incident of child abuse, including:

(a)  a procedure for ensuring that the staff member involved
does not work directly with the youth involved until the
investigation is completed; and

(b)  a procedure for conducting an in-house investigation
of the incident.

R547-2-10.  Volunteer Involvement.
Volunteers affect a youth’s attitude by showing that citizens

are interested in him and that people help others for reasons
other than financial reward.



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 210

(1)  A staff member shall be assigned to be responsible for
administering the volunteer services program.  (ACA 8406)

(2)  Procedures will specify the lines of authority,
responsibility, and accountability for the volunteer services
program.  (ACA 8407)

(3)  Efforts will be made to recruit volunteers from various
cultural and socio-economic segments of the community.  A
high degree of care shall be used in selecting and screening
volunteers.  Volunteers shall be subject to character and
reference checks similar to those performed for employment
applicants.  (ACA 8408)

(4)  Prior to assignment, each volunteer will complete an
orientation and training program appropriate to the nature of the
assignment.  (ACA 8409)

(5)  There will be a system for official registration and
identification of volunteers.  (ACA 8410)

(6)  Volunteers will agree in writing to abide by all facility
policies, particularly those relating to confidentiality.  (ACA
8411)

(7)  Policy will specify that volunteers will perform
professional services only when certified or licensed to do so.
(ACA 8412)

(8)  Policy and procedure provide that the administrator
will curtail, postpone, or discontinue the services of a volunteer
or volunteer organization when facility or program policies are
violated.  (ACA 8413)

(9)  The facility administration/state will provide against
liability or tort claims in the form of insurance, signed waivers
or other legal provisions, which are valid for the state of Utah.
(ACA 8414)

(10)  Volunteers should never be substituted for regular
staff.  At least one staff member should be present at all
volunteer activities.  Staff is responsible for discipline and
security.

(11)  Volunteers shall respect the privacy of residents, shall
refrain from probing into their background, and shall respect
plans made for the youth by responsible agencies.

R547-2-11.  Sanitation, Safety, Clothing, Personal Hygiene
and Grooming.

(1)  The detention facility has available to it the services of
a qualified fire and safety officer who reviews all policies and
procedures related to safety and fire prevention.  (ACA 8193)

(2)  The facility complies with state and local fire,
sanitation, safety, and health codes. The facility shall be
inspected at least annually by appropriate county/state officials
to ensure the health and safety of personnel and residents.
Copies of all reports shall be maintained at the facility.

(3)  There is a written procedure which specifies the means
for the prompt release of detained juveniles from locked areas
in case of emergency and provides for a back-up system for the
care and supervision of youth.  Personnel should be thoroughly
trained in evacuation procedures.  Their responsibilities in
emergency situations should be clearly defined, including the
location of keys and evacuation routes.  (ACA 8198)

(4)  Polyurethane foam mattresses are not used in the
facility.  (ACA 8202)

(5)  There is a written housekeeping and preventive
maintenance plan for the facility’s physical plant, which is

reviewed annually and updated as needed.  There shall be a
written checklist of housekeeping and preventive maintenance
action taken which is initialed and dated.  Buildings shall be in
good repair and in clean, sanitary condition and shall
consistently conform to standards set forth by the appropriate
regulating agencies.  (ACA 8203)

(6)  Equipment shall be in good repair, with protective
safety devices.  All electrical equipment shall be properly
grounded.

(7)  Facility floors are kept clean, dry, and free of
hazardous substances.  (ACA 8204)

(8)  All cleaning supplies and detergents shall be kept in a
locked room or cabinet.  Highly flammable material such as
paint and thinners shall not be stored in the facility.

(9)  The grounds shall be well-kept and suitably
landscaped, free from insect-breeding places, broken glass and
debris.

(10)  Policy and procedure provide for the control of
vermin and pests.  (ACA 8206)

(11)  Policy and procedure provide for the issue of suitable
clothing to residents.  (ACA 8209)

(12)  Procedure provides for the issue of suitable bedding,
linen, and towels to residents.  Each youth shall have an
individual, standard-size bed with fire retardant mattress
equipped with mattress cover, sheets, pillow, pillow case, and
blankets.

(13)  Procedures specify that each resident shall be held
accountable for his clothing and bedding.  (ACA 8211)

(14)  Laundry services are sufficient to permit exchange of
resident bedding, linen, and towels at least weekly or more often
where health reasons indicate.  Clothing shall be exchanged
frequently.  (ACA 8212)

(15)  The store of clothing, linen, and bedding exceeds that
required for the facility’s maximum juvenile population.  (ACA
8213)

(16)  There are sufficient facilities in the housing areas to
permit youth to shower upon entry and daily thereafter.  (ACA
8214)

(17)  Hair care services shall be made available to detained
youth, but must not violate required security measures.  (ACA
8215)

(18)  Articles necessary for maintaining proper personal
hygiene are provided.  As part of the admissions process, each
youth should be provided at least the following: soap, a
toothbrush, toothpaste or powder, a comb and toilet paper.
Shaving equipment should be made available upon request, and
the hygiene needs of females should be met.  (ACA 8216)

(19)  Thorough cleaning and disinfecting of youth’s
personal clothing is done when necessary before storage or
before allowing a youth to keep and wear his personal clothing.
(ACA 8217)

(20)  Frequent inspection of living area shall be made to
aid in control of body pests.  Immediate extermination measures
shall be taken when body pest infestation occurs, including
spraying or fumigation of bedding, clothing, equipment, and all
areas of the building supportive to existence and reproduction
of the pests.

R547-2-12.  Food Services.
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The food service program requires three full meals per day,
served at reasonable intervals, adequate in quantity and
nutritional value and attractively prepared.  Careful planning of
menus and competent supervision of food preparation is
required.

(1)  The facility administration may elect to provide meals
and food service by one of two methods:

(a) food preparation and service in an on-site kitchen with
food service staff who are employees of the facility;

(b) contract for catered food service, such as a local
restaurant or hospital.

(2)  Food preparation sources must meet the conditions and
requirements, including license, established by the county/state
Departments of Public Health/Sanitation.

(3)  Meal preparation shall consider variety, food flavor,
texture, temperature, appearance, and palatability.  (ACA 8260)

(4)  All menus should be planned, dated, and available for
review at least one week in advance.  Notations should be made
of any substitutions in the meals actually served, and these
should be of equal nutritional value.  A file of tested recipes
adjusted to a yield appropriate for the size of the facility should
be maintained on the premises.  Menus, as used, should be
retained for one year after date of use to assist in review and
evaluation.  (ACA 8261)

(5)  There is a single menu for staff and youth.  Staff
members shall be served meals no different in quality or menu
than that served to youth, except those on special diets.  (ACA
8262)

(6)  The food service plan is reviewed and approved by a
certified dietician.  Dietician services may be obtained from a
local/state governmental or a private agency.  (ACA 8263)

(7)  Procedure provides for special diets as prescribed by
appropriate medical or dental personnel or dietician.  (ACA
8264)

(8)  Where youth’s religious beliefs require their adherence
to dietary laws, efforts are made to provide such special diets.
Procedure should provide for special diets as approved by the
chaplain or facility administrator.  (ACA 8265)

(9)  Procedure requires that accurate records are maintained
of all meals served.  A uniform system should be established to
record the number, cost, and type of meals served juveniles,
employees, guests, and visitors.  Such records are required for
fiscal accounting, dietary purposes, and budget planning.  (ACA
8266)

(10)  Policy provides for no more than 14 hours between
the evening meal and breakfast, if no evening snack is
scheduled.  Three meals should be provided at regular meal
times during each 24-hour period.  For newly-admitted youth,
a light meal shall be made available, if desired, between evening
meal and breakfast.  Ample servings should be provided to meet
the needs of growing youth.  (ACA 8267)

(11)  Policy precludes withholding food and variation in
the standard food menu as reward or disciplinary measures.
There should be no sanctions for not eating all food served.
Youth should not be allowed to store food in their rooms.
(ACA 8268)

(12)  Space is provided for group dining, except where
security or safety considerations justify otherwise.  Although
dining arrangements will vary depending on the size and design

of the facility, meals should not be served in the youth’s room
unless it is necessary for purposes of safety or security.  (ACA
8269)

(13)  Policy and procedure requires that all meals are
served under direct supervision of staff members.  Program staff
shall eat their meals with the youth.  (ACA 8271)

(14)  Procedure provides that youth have a right not to
participate in food service work, and those who do are carefully
screened.

(15)  Food service personnel should be in good health and
free from communicable disease and open, infected wounds.
They should practice hygienic food handling techniques and be
periodically checked for personal hygiene.  (ACA 8272)

(16)  There are sanitary, temperature-controlled facilities
for the storage of all foods.  (ACA 8272)

(17)  The food service operation is supervised by a
designated staff member who is selected based on interest and
demonstrated ability in food service.  This person should be
familiar with the security aspects of detention and be effective
in training and supervising youth assisting in food service
operations.  In a small facility, an employee may be charged
with responsibility for food service as part of his overall duties.
(ACA 8274)

(18)  All food service personnel shall comply with
applicable state and local health laws and regulations.  Local
state health regulations require certification for food handlers.
Where permits are required, they should be current and posted.
(ACA 8276)

(19)  Procedure requires weekly inspection of all food
service areas and equipment by administrative or dietary
personnel.  Food service facilities shall also be inspected
regularly by appropriate health department officials.  (ACA
8277)

(20)  When food must be transported, approved heated or
insulated food containers must be utilized in order to maintain
minimum food temperatures.

(21)  Food service facilities and equipment shall meet all
standards and requirements of state and local codes.  A staff
member shall be designated to train food service personnel to
ensure their compliance with all safety and health regulations.
(ACA 8278)

(22)  The facility administration has authority to purchase
food items through local retail stores when equivalent items
cannot be obtained through local or state contract or bulk
purchases by the responsible agency.  (ACA 8279)

R547-2-13.  Medical and Health Care Services.
(1)  The facility administrator is responsible for the

facility’s medical services required by law or rule, according to
statutory and policy provision, and which are described in the
Policy and Procedures manual.  (ACA 8218)

(2)  The program makes provisions for medical
examination of any employee or youth suspected of a
communicable disease.  (ACA 8220)

(3)  There is an annual report on the health delivery system,
and copies shall be maintained in the facility.  (ACA 8221)

(4)  Written standard operating procedures exist for the
following:  (ACA 8222)

(a)  obtaining medical consent as needed;
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(b)  health admission screening;
(c)  essential nonemergency medical services;
(d)  emergency medical and dental services;
(e)  deciding the emergency nature of illness or injury;
(f)  notification of next of kin or legal guardian in case of

serious illness, injury, or death;
(g)  making staff aware of special medical problems;
(h)  delousing procedures;
(i)  detoxification procedures;
(j)  pharmaceuticals.
(5)  The work of qualified medical personnel is governed

by written job descriptions which are approved by the physician
responsible or appropriate health care agency.  (ACA 8224)

(6)  Treatment by medical personnel other than a physician
is performed pursuant to written standing or direct orders.  In
lieu of standing orders, physician assistants and nurse
practitioners may practice within the limits of applicable state
laws and regulations, providing that such practice is authorized
by the physician responsible.  (ACA 8225)

(7)  As appropriate, an agreement exists between the
facility administration and a nearby hospital for medical services
which may be needed.  (ACA 8226)

(8)  If medical services are delivered in the facility or
through contract services, policy provides for adequate space,
equipment, supplies, and materials, as determined by the
physician responsible or appropriate health care delivery.  (ACA
8228)

(9)  First aid kit(s) are available in the facility.  The
physician responsible or appropriate health care agency
approves the contents, number, location, and procedure for
periodic inspection of the kit.  (ACA 8229)

(10)  Admission screening is performed on all residents
upon admission to the facility and before being placed in the
general population.  (ACA 8230)  Notations should be made in
youth’s record if any of the following items apply:

(a)  possibility of pregnancy;
(b)  possibility of venereal disease;
(c)  current illnesses and health problems;
(d)  medications taken and special health requirements;
(e)  body deformities, trauma markings, bruises, lesions,

ease of movement, jaundice;
(f)  condition of skin and body orifices, including rashes

and infestations;
(g)  other general medical conditions or problems.
(11)  At the time of admission to the facility, youth are

informed of the procedures for gaining access to medical
services.  (ACA 8233)

(12)  Youth’s medical complaints are monitored and
responded to daily or as needed.  (ACA 8234)

(13)  A physician, nurse practitioner, or physician assistant
is available at least weekly, or as needed, to respond to youth’s
complaints.  (ACA 8235)

(14)  Facility personnel are trained in first aid, C.P.R. and
the use of emergency care procedures.  (ACA 8237)

(15)  Screening and referral for care are provided to
mentally ill or retarded youth.  Admission to appropriate health
care facilities in lieu of detention should be sought for all
suspected mentally ill or retarded youth.  Sources of assistance
for mentally ill and retarded youth should be identified in

advance of need.  (ACA 8242)
(16)  Policy and procedure provide for emergency transfer

to mental health facilities with the supervision and approval of
the facility physician; such a transfer is reported to the court or
appropriate jurisdiction for its review and approval immediately
or on the next working day after the actual transfer.

(17)  A special program shall be developed for youth
requiring close medical supervision.  A written medical
treatment plan for each of these patients is developed or
approved by a physician, which includes directions to medical
and nonmedical personnel regarding their roles in the care and
supervision of these patients.  (ACA 8244)

(18)  Detoxification from opiates, barbiturates, and similar
drugs is performed only under medical supervision.  A
community health facility should perform this function prior to
admission to the detention facility.  When done in the facility it
should be done under close supervision by medical personnel
and trained facility staff.  (ACA 8245)

(19)  The standard operating procedures for proper
management of pharmaceuticals include:  (ACA 8246)

(a)  Policies and procedures regarding medication
dispensing and administration;

(b)  Policies and procedures regarding the maximum
security storage and inventory of all controlled substances,
syringes, needles, and surgical instruments.

(20)  The person administering medications is accountable
for administering medications according to medical orders and
records the administration of medications in a manner and on a
form approved by the responsible physician.  The administration
of drugs and remedies referred to in this standard does not
include the administration of psychiatric medication or
medications administered intramuscularly.  Such medications
should only be administered by trained medical personnel of at
least the level of registered nurse.  (ACA 8247)

(21)  Limitations on the use of drugs.  Under no
circumstances should stimulant, tranquilizing, or psychotropic
drugs be used for the purpose of program management or
control.  Stimulant, tranquilizing, and psychotropic drugs
should only be used when:  (ACA 8248)

(a)  such drugs are prescribed and administered by a
licensed physician;

(b)  The program has a procedure, approved by the State,
for recording all administrations of such drugs to youth and for
monitoring the short and long-term effects of such drugs.  The
record maintained by the program should include:

(i)  the type and quantity of the drug administered, together
with the date and time of day;

(ii)  the physician’s reason for the prescription and the
physician’s observations of the effects of the drug, together with
the written observations of other personnel and those of the
youth.

(c)  Personnel who directly administer drugs to youth have
received specialized training;

(d)  The administration of drugs and medications which
parents would usually administer upon a physician’s instructions
may be administered by detention facility staff pursuant to a
physician’s prescription.  However, the dangers involved in the
administration of intramuscular and psychotropic drugs require
the greater safeguards provided in the standard; and
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(22)  The detention medical record shall contain all
significant medical and health care data while the youth remains
in detention.  (ACA 8250)

(23)  Procedures provide that when a youth is in need of
hospitalization, a staff member, or other authorized person,
accompanies him and stays with the youth at least during
admission.  (ACA 8253)

(24)  All examinations, treatments, and procedures affected
by informed consent standards are likewise observed for the care
of detained youth; and the informed consent of the youth,
parent, guardian or legal custodian applies where required by
law.  Informed consent is the voluntary consent to a treatment,
examination, or procedure by the patient after the patient
receives the material facts regarding the nature, consequences,
risks, and alternatives concerning the proposed treatment,
examination, or procedures.  (ACA 8254)

(25)  Procedure provides for the prompt notification of the
youth’s parents/guardians and the responsible agency in case of
serious illness, surgery, injury, or death.  In case of serious
illness or accident, the youth’s parents and the court shall be
notified immediately.  (ACA 8255)

(26)  Procedures provide for payment of the youth’s
medical care through the parent’ medical insurance, medicare
coverage or other alternatives, where possible.  (ACA 8256)

(27)  For youths being transferred to other facilities,
summaries or copies of their medical history records are
forwarded to the receiving facility prior to or at arrival.  (ACA
8257)

(28)  There are medical services to meet the health care
needs of females.  Obstetrical, gynecological, and health
education services are provided as needed.  (ACA 8258)

(29)  Policies and procedures will be established for
serving "Acquired Immunodeficiency Syndrome" (AIDS)
victims that are consistent with those established by the
Department of Human Services and follow public health
guidelines.  These policies and procedures shall be reviewed
annually.

R547-2-14.  Security and Control.
The greatest degree of security for staff and residents is

achieved through positive relationships between these groups;
therefore, programs should emphasize positive relationships.

(1)(a)  There shall be a staffing plan which provides
increased resident care staffing during program periods.

(b)  There shall be a minimum of two detention care
workers on duty when there are two or more youth in the
facility, one of whom is a female when females are housed in the
facility.

(c)  Sufficient staff shall be available so that residents are
not left unsupervised at any time.

(d)  At least one staff person shall always be present to
perform duties and functions not directly connected with
supervision.

(e)  During the day more staff shall be available to provide
programs in the facility.

(2)  Outside lighting should be sufficient to provide
visibility for surveillance of all areas of the facility perimeter.
Security devices which pose a serious threat to the safety of
youth should not be utilized.  (ACA 8282)

(3)  There is a system to physically count detained youth.
There shall be at least one population count per shift, a count
when youth are moved from area to area, and a count at night.
(ACA 8283)

(4)  A master population list or locater board shall be
established and maintained.

(5)  There is a manual containing the facility’s policies and
procedures for security and control, which includes detailed
instructions for implementing these procedures; the manual is
made available to all personnel and is reviewed annually and
updated as necessary.  These procedures should be written and
available to all staff, and should address, at a minimum:

(a)  searches of residents, their rooms, or property;
(b)  control of contraband;
(c)  population counts;
(d)  key, tool, or utensil control;
(e)  visitation;
(f)  emergency procedures;
(g)  staffing.  (ACA 8286)
(6)  Procedure requires that all security perimeter

entrances, exterior doors, and all doors which the facility
administrator determines should be locked, are kept locked
except when used for admission or exit of employees, detained
youth or visitors, and in emergencies.  Staff members only must
exercise and control security measures, and shall not permit
youth assistance.

(7)  Procedure provides for regular and frequent
inspections and maintenance of all security devices, locks, and
doors to ensure their proper working order and to detect escape
efforts.  Any damaged or nonfunctioning security equipment
must be promptly repaired.  (ACA 8288)

(8)  There shall be a procedure for regular searches of the
facility, the youth confined, and any vehicles which are used to
transport youth.  The procedures must include consideration of
the following factors:

(a)  Respecting residents’ rights to any property authorized
by institution regulations;

(b)  Avoiding undue force, embarrassment, unnecessary
search or indignity to the individual.

(9)  Search of Residents:
(a)  With the exception of visual inspection of the mouth,

no search of residents shall be conducted by a person of the
opposite sex.

(b)  After admission, strip searches shall be performed only
when there is a reason to believe that weapons or contraband
will be found.

(c)  Body cavities searches shall be performed only when
there is probable cause to believe that weapons or contraband
will be found.

(i)  With the exception of the mouth, during all body cavity
searches performed visually, at least two personnel of the same
sex as the youth being examined shall be present.

(ii)  With the exception of the mouth, all body cavity
searches performed manually shall be done by medically trained
personnel, such as a doctor or nurse.  At least one member of
the examining team must be a member of the same sex as the
youth being examined.

(10)  Youth permitted to leave the facility or grounds
temporarily shall be searched upon re-entry.
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(a)  The search shall be limited in scope to uncover items
which the resident had access to while away from the facility.

(b)  Where the youth’s absence from the facility is the result
of voluntary participation in an outside program, the youth
should be given prior notice that such participation will subject
the youth to routine searches upon re-entering the facility.

(11)  Chemical agents for security uses are not used by
facility staff.  (ACA 8293)

(12)  Material used for security purposes shall be designed
so as to cause no injury to youth or staff.

(14)  Procedure governs the control and use of keys, to
include:  (ACA 8295)

(a)  Youth shall not be permitted to handle, use, or have
detention keys of any type in their possession.

(b)  An inventory of all keys should be made at the
beginning each shift.

(c)  Detention keys must be stored in a secure key locker
when not in use.

(d)  There must be at least one full set of detention keys
separate from those in use, stored in a safe place accessible only
to staff members, for use in an emergency.

(15)  Procedure governs the control and use of tools and
culinary equipment, to include procedure for:  (ACA 8296)

(a)  After use, tools and equipment shall be accounted for
by the staff member on duty and returned to their proper storage
space.

(b)  Eating utensils shall be accounted for after each meal
and returned to the kitchen.

(c)  Kitchen cutlery, such as paring knives and butcher
knives shall be inventoried daily.

(16)  When it is necessary for outside maintenance men to
work in a detention living area, as appropriate, youth should be
removed from the area and the living area carefully searched
before youth are re-admitted.  Maintenance tools should be
carefully checked into and out of the detention area.

(17)  Procedure governs the control and use of all
flammable, toxic, and caustic materials.  (ACA 8297)

(18)  There are procedures for dealing with escapes or
runaways; these are reviewed at least annually and updated as
necessary.  (ACA 8300)

(19)  There are written plans that specify procedures to be
followed in emergency situations (e.g., fire, disturbance, taking
of hostages) which are made available to all personnel; these
plans are reviewed annually and updated as necessary.  (ACA
8301)

(20)  All facility personnel receive periodic training and
review in the implementation of written emergency plans,
security measures and handling special incidents such as assault,
disturbance, fire, and natural disasters.  (ACA 8303 See also
8103 and 8106)

(21)  Written plans govern space arrangements and
procedures to follow in the event of a group arrest that exceeds
the maximum capacity of the juvenile detention facility.  These
plans are reviewed annually and updated as needed.  (ACA
8302)

(22)  The facility has equipment necessary to maintain
essential lights, power, and communications in the event of an
emergency.  The facility should have emergency power units,
either battery or motor driven, to provide essential lighting and

maintain communications.  (ACA 8306)
(23)  Emergency equipment is tested at least quarterly for

effectiveness and is repaired or replaced if necessary.  (ACA
8307)

(24)  The program has a written policy restricting the use
of physical force to instances of justifiable self-protection,
protection of others, prevention of imminent and substantial
destruction of property, and prevention of escapes, and only to
the degree necessary, and in accordance with appropriate
statutory authority.  (ACA 8309)

(25)  Transportation is available for use in emergencies.
(ACA 8312)

R547-2-15.  Supervision.
(1)  Whenever youth are detained, there must be sufficient

staff members present in the detention area, awake and alert at
all times, to provide resident supervision and to ensure their
presence and safety.  There shall be sufficient staff positions to
provide continuous wide-awake supervision of residents and at
least one detention care staff member of the same sex as the
detained youth.

(a)  Resident-to-staff ratios shall apply to those persons
with direct responsibility for supervising residents at all times,
except when the residents are in a school program.  The
minimum ratio of detention care staff on duty to numbers of
residents shall be:

(i)  one to eight during waking hours;
(ii)  one to sixteen during sleeping hours.
(b)  A shift log, in ink, shall be maintained as a record of

incidents and activities occurring during the shift.
(c)  Any youth confined to a room for whatever purpose,

during any period, shall be visually observed by a staff
designated by the facility director, on a random schedule, but
not less than every 15 minutes unless operable TV monitor is
available and then every 30 minutes and using a verifiable
method of reporting.  Frequency of visual and in-person contact
shall be increased, as appropriate, when youth are seriously
upset, agitated, or depressed.

(d)  Electronic audio or visual supervision of residents
shall be constant.

(e)  Under the following conditions, supervision shall be
provided by a person of the same sex as residents:

(i)  when females are detained.  An adult female must be
present and shall always accompany male attendants entering
female sleeping rooms when occupied.

(ii)  when procedures require physical contact or
examination, such as strip searches;

(iii)  during periods of personal hygiene activities and care
such as showers, toileting, and related activities.

(This standard does not prohibit the use of necessary force
by a staff member of a sex other than that of a detainee.)

(2)  When special needs of the youth cannot be met or their
health, safety and welfare cannot be guaranteed due to
inadequate staff coverage, supervision shall be increased.

(3)  As appropriate, the hours of work for each detention
care worker should be arranged to allow for at least a 30-minute
overlap in the shift of the person replacing the worker to give
time to complete the log, discuss the immediate problems of
individual youth, and assure proper transition of duties between
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shifts.
(4)  Periods of rest and sleep appropriate for the age of the

detained youth shall be provided.  Designated lights-out time
shall be determined by administrative policy, but shall not be set
earlier than 10:00 p.m.

(5)  Male and female residents shall not occupy the same
sleeping room at the same time.

(6)  There shall be no viewing devices, such as peep holes
or one-way vision mirrors, of which youth are not aware.

(7)  Precautions will be taken to protect detained youth
from public view.

(8)  No youth shall be allowed to have authority or
disciplinary control over or be permitted to supervise other
detained youth.

(9)  Youth shall be prohibited from engaging in any
activities which create an unreasonable risk for injury.

(10)  When a youth has to be removed from the group
because of disruptive behavior, he shall be taken to his own
room unless his behavior is so disruptive that the use of a secure
observation room becomes necessary.

(11)  Staff members working with youth shall not offer
casework advice regarding the individual’s alleged offenses or
legal issues.  Staff shall not attempt to interrogate the youth
concerning the reasons for his detention, nor offer promises or
solutions for disposition of his case.

(12)  Nonstaff persons, such as volunteers, should provide
only that supervision necessary to direct or to perform the
specific activity.  Security supervision remains with staff
members.

(13)  Facility staff shall:
(a)  Have frequent contacts with the youth to help them

with their adjustment and day-to-day problems while in
detention;

(b)  Plan an appropriate activity schedule for the youth
while in detention.

(14)  When it is determined that an individual is a suicide
risk or demonstrates other serious mental distress, access to
professional clinical services, such as licensed psychiatrist,
psychologist, or social worker, shall be provided in addition to
constant detention staff supervision.

R547-2-16.  Resident Rights.
(1)  Policy and procedure provide that youth are not subject

to discrimination based on race, national origin, color, sex, or
physical handicap.  (ACA 8314)

(2)  There is equal access to programs and services for male
and female youth in detention facilities.  When appropriate,
programs should be co-educational.  (ACA 8315)

(3)  Policy prohibits the facility from conducting medical
or pharmaceutical testing for experimental or research purposes.
(ACA 8317)

(4)  Policy shall govern participation by detained youth in
nonmedical and nonpharmaceutical research.  Voluntary
participation by detained residents in nonmedical,
nonpharmaceutical testing shall be permitted only after a review
of the research design by the facility director and the Division
Research Unit indicates the probability that no negative effects
will accrue to youth in the program.  Participation by detained
youth should be documented by a signed agreement.  (ACA

8318)
(5)  There is a written resident grievance procedure, which

is made available to all detained youth.  (ACA 8319)
(6)  Each youth shall be permitted to make requests or

complaints to the detention administration without censorship
as to substance.

(7)  Procedures provide that youth can participate in
religious services and counseling on a voluntary basis, subject
only to the limitations necessary to maintain order and security.
(ACA 8320, Also see 8360)

(8)  Procedures provide that supervision and control of
residents in the facility is exercised by authorized personnel
only.  (ACA 8321)

(9)  Procedures shall grant youth daily access to
recreational opportunities and equipment, including, when the
climate permits, outdoor exercise.  (ACA 8323)

(10)  There are no restrictions on the right of youths to
determine the length and style of their hair, except in individual
cases where such restrictions are necessary for reasons of health
and safety.  (ACA 8324)

(11)  Restrictions on the right of youth to keep facial hair
are prohibited, except in individual cases where such restrictions
are necessary for reasons of health and safety.  (ACA 8325)

(12)  Policy and procedure govern the possession of
clothing or jewelry of resident.  (ACA 8326 and 8327)

R547-2-17.  Rules, Discipline, Secure Observation, Use of
Restraints.

Youth in detention are often in a tense or unsettled
emotional state which may lead to displays of anger, tension,
loss of self-control, frustration, or violence directed toward staff
or other residents.  Staff shall attempt to prevent such behavior
by recognizing indications of impending behavior and
intervening in a positive, constructive manner to neutralize or
prevent such acting out or assaultiveness.  Secure observation
or use of restraints shall be used only to control behavior which
is a clear and present danger to the resident, to other residents,
to staff, or to property.

Equitable and consistent discipline is a prerequisite for
proper detention operation.

A well-trained staff is essential to good discipline within
the detention facility.  Written regulations and the possible
consequences for infractions provides consistent direction to
both staff and youth.

The administrator of the detention facility is solely
responsible for the care of the resident youth in accordance with
approved detention standards.  He will take cognizance of the
recommendations of judges, probation officers and social
workers regarding confinement and program restrictions for the
youth while in the facility.  However, subject to approved
standards, the administrator will have the final authority to
decide whether or not these recommendations of judges,
probation officers and social workers will be implemented.

(1)  All personnel who deal with youth shall receive
sufficient training so that they are thoroughly familiar with the
rules of resident conduct, the sanctions available, and the
rationale for the rules.  (ACA 8331)

(2)  Policy and procedure provides that youth are not
subject to corporal or unusual punishment, humiliation, mental
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abuse, or punitive interference with the daily functions of living,
such as eating or sleeping.  (ACA 8342)

(3)  Written rules of resident conduct outline acts
prohibited within the facility and penalties that may be imposed
for various degrees of violation.  Where a language or literacy
problem prevents a youth from understanding the rules, a staff
member or other qualified individual should assist the youth.
(ACA 8328 and 8322)

(4)  Written facility rules and possible types of disciplinary
sanctions are made available to each new resident and posted
conspicuously in facility housing areas.  Staff members shall
assist youth in understanding the rules.  (ACA 8329, Also see
8345)

(5)  Procedure ensures that prior to privilege suspension the
youth has the reasons for the restriction explained to him, and
has an opportunity to explain the behavior leading to the
suspension.  (ACA 8333)

(6)  Whenever a youth is removed from the regular
program in school or recreation, he shall be seen by a counselor
as soon as possible, but not more than one hour after removal.

(7)  All disciplinary action shall be directly related to the
behavior in question, and must be documented in the youth’s
record.  (ACA 8334)

(8)  Disciplinary reports must be prepared by staff members
and shall include at a minimum the following information:
(ACA 8335)

(a)  a written statement of the rule violation, if any;
(b)  any staff or resident witnesses;
(c)  disposition of any physical evidence;
(d)  any immediate action taken, including the use of force;
(e)  reporting staff member’s signature and date and time

report is made.
(9)  Professional staff shall be responsible for discipline of

residents.
(a)  Under no circumstances should youth in detention be

allowed to sit in judgment on each other.
(b)  Group discipline for the misbehavior of one or more

youths is prohibited.  Discipline must be administered on an
individual basis.

(c)  A youth shall never be in the position of administering
discipline or regulating privileges of another youth.  The
authority for enforcing rules shall not be delegated to residents.
This regulation is not to be interpreted as eliminating all forms
of youth input, such as participation in living unit meetings.

(10)  Detailed policy and procedures shall be developed
and adopted by each facility as to the use of temporary lock-up
or secure observation for detained residents.  Temporary lock-up
or secure observation may not be used to punish residents.  Less
restrictive measures should be used whenever possible.

Any youth subject to lock-up or secure observation
pursuant to this subsection shall have a right to have such lock-
up or secure observation reviewed by designated staff within a
reasonable time following confinement.  The youth shall be
informed of his right to review at the time of lock-up or secure
observation.

(a)  During waking/program hours, involuntary lock-up or
secure observation of a youth may be authorized for a period not
to exceed three hours where a resident violates a facility rule and
such lock-up or secure observation is necessary to preserve

order or maintain security within a unit or facility.  Residents
shall have a review after the first hour to determine whether
continued lock-up is necessary and justified.  At the end of any
three hour lock-up period continued lock-up shall be subject to
review and approval by staff designated by the facility director.

(b)  Involuntary temporary lock-up or secure observation
of a youth may be authorized for a period of up to 24 hours if
evidence clearly demonstrates that:  (ACA 8336 and 8340)

(i)  the youth presents an immediate threat of physical harm
to himself or another person;

(ii)  the youth presents an immediate threat of escape;
(iii)  the youth is involved in repetitious acts of misconduct

which cannot be controlled in any other manner and which
require his removal for the protection of himself or another
person.

Residents who are subject to lock-up or secure observation,
up to 24 hours, shall have a review after the first hour to
determine whether or not continued lock-up is justified and
under what conditions.  When a decision is made to continue the
lock-up status, a review shall then be conducted by staff
designated by the facility director at least every eight waking
hours or at the beginning of each change of work shift,
whichever comes first, to assess the condition of the youth and
determine whether continued lock-up is justified.

(c)  Policy and procedure specify that, behavior permitting,
youth placed in secure observation are afforded living
conditions and privileges approximating those available to the
general resident population; exceptions are justified by clear and
substantial evidence.  (ACA 8338, Also 8175)

(d)  Youth placed in secure observation must have constant
visual or audio supervision by staff.  In addition, youths shall be
checked frequently, at least every 15 minutes, either by direct
visual contact or direct communication and visited at least twice
each day during waking hours by facility or administrative
personnel.  A visit does not include routine visual checks.
(ACA 8339)

(e)  When residents are placed in secure observation, the
following procedure shall be followed:  potentially dangerous
articles shall be removed from the resident.  This includes
articles of clothing, such as belts, if there are reasonable grounds
to believe such clothing constitutes a substantial threat to the
health or safety of the resident.  In no case shall all clothing be
removed.

(f)  A central record of all lock-ups or secure observation
pursuant to this subsection must be maintained, which shall
include the date and period of lock-up or secure observation and
who initiated the confinement and reason.

(11)  Policies and procedures provide that programs and
services are initiated for all detainees as soon as they are placed
in a living center after admission to the facility.

(12)  Policies and procedures developed for voluntary lock-
up shall include a provision for review every four waking hours
by designated staff.

(13)  Policy and procedure govern the use of mechanical
restraint equipment, including approval by facility director or
personnel designated by the facility director and with constant
visual or audio observation by staff when used.  Instruments of
restraint, such as handcuffs, should never be applied as
punishment or for more time than is absolutely necessary.
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Instruments of restraint should be used only as a precaution
against escape during transfer; for medical reasons, by direction
of the medical officer; or to prevent resident self-injury, injury
to others, or property damage.  No resident placed in physical
restraints is left without constant visual or audio supervision by
staff.  (ACA 8308)

(14)  The plan for handling major law violations by
residents or staff provides for the reporting of the matter to law
enforcement or Juvenile Court authorities.  Major crimes
committed by youth in custody should not be handled internally
but referred to law enforcement or Juvenile Court authorities.
Where such authorities accept jurisdiction, determination of
guilt and imposition of punishment becomes their responsibility.
In such cases, the detention facility should only impose those
sanctions necessary for facility security.  If the law enforcement
or Juvenile Court authorities do not pursue the charge, the
facility should treat the matter as a major rule violation.  (ACA
8341)

R547-2-18.  Admission Policy.
(1)  The Division and the Juvenile Court shall jointly

develop statewide detention admission guidelines, R547-13.
(2)  Detention care policy shall follow JCR 8, 9, 10, 11, 12

and 13.
(3)  The following standards apply only to facilities where

the Cour t  speci f ical ly delegates  in  wr i t ing
responsibility/authority to facility personnel to provide
intake/admissions functions.

(a) There are designated facility personnel responsible for
the intake admissions process, which is delegated the specific
power by the Court to make decisions regarding
intake/admissions.  (ACA 8386)

(b) Each youth brought into the intake/admissions process
is informed of the steps in the process at the initiation of
intake/admission.  (ACA 8387)

(4)  No youth shall be held in a detention facility for any
period of time as a form of sentence or in lieu of commitment to
the State Division of Youth Corrections, except as provided by
state statute.

(5)  The admission guidelines shall be reviewed no less
than annually by the Division and Juvenile Court.

(6)  The detention of all youth shall be subject to review by
the court.  When there are indications that a youth placed in
detention does not need this type of care, or when the detention
staff identifies a youth who it appears is being harmed by the
detention experience, the person in charge of the detention
facility shall be responsible for bringing this information to the
immediate attention of the assigned court/agency worker and the
court judge having jurisdiction.

(7)  Abused, dependent, or neglected youth shall not be
held in the detention unless ordered by the court for protective
custody.  (ACA 8005)

(8)  Upon admission, the following requirements shall be
adhered to and shall be included in written procedures:

(a)  A staff member of each sex shall be available or on call
at all times to receive youth for detention.

(b)  Staff members accepting youth for detention must
determine that each is being detained under proper legal
authority, and the identity of the person being admitted must be

verified as soon as possible.  See R547-13.
(c)  Youth shall not be fingerprinted except as provided in

Section 78-3a-904.
(d)  A strip search of the youth shall be performed to assure

against the introduction of weapons or contraband.  See R547-
2-14(8) and (9).

(i)  All strip searches shall be conducted by a person of the
same sex as the youth being searched.

(ii)  When a strip search is performed, it shall be performed
in an area which insures the privacy and dignity of the
individual.  The youth shall not be exposed to the view of others
not specifically involved in the process.

(iii)  A body cavity search shall be performed only when
there is probable cause to believe that weapons or contraband
will be found.  See R547-2-14(8) and (9).

(iv)  All personal clothing shall be carefully searched for
contraband.

(e)  The youth’s personal property, if removed, shall be
properly itemized, signed for by the youth and staff, and held
safely.  He will be given the clear understanding that all
personal belongings will be returned to him when he leaves,
with the exception of illegal contraband.

(f)  Each youth shall be given a shower and clean under
and outer clothing, a clean towel, clean bedding, and necessary
toiletry and personal hygiene articles, including soap,
toothbrush, toothpaste, and comb.  Blankets should be in
sufficient number to maintain warmth under prevailing climatic
conditions.  The youth’s own clothing shall be laundered if
needed and safely stored, ready for his court appearance or
release.

(g)  The youth’s physical and emotional condition shall be
noted and recorded, along with identifying data:

(i)  The admitting staff member shall inquire into and
examine the youth for any obvious injuries, medical tags, rashes,
unusual cough or high temperature and determine, by
questioning, if there are medical problems including drug or
alcohol abuse, asthma, diabetes, epilepsy, mental distress or
other conditions which require medical attention.

(ii)  Any youth showing signs of, or reports, physical or
mental distress or drug or alcohol abuse, shall be referred to
health care personnel as appropriate.

(iii)  Any medication in the possession of a youth at
admission shall be labeled for identification and withheld until
a determination is made regarding the need for its continued
use.  This determination shall be made at the earliest possible
time.

(iv)  Any seriously injured or seriously ill youth must not
be admitted to the detention facility until a medical examination
has been conducted by a licensed physician.  A written record
of diagnosis, treatment, and medication prescribed shall
accompany the youth if detention admission approval prevails.

(h)  Treatment, as directed by medical personnel, shall be
initiated immediately when body pests are detected.

(i)  Staff shall contact parents or other responsible persons
who have not been informed of the youth’s admission. Contacts
or attempted contacts shall be recorded.

(j)  Interviewing/screening of youth by admission staff
shall be performed to obtain identifying data, to answer
questions, and to obtain information.
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(k)  Each youth shall receive a detention/court case
number.

(l)  If a youth is hungry at admission, he shall be given
sufficient food to sustain him until the next regular meal.

(m)  An initial orientation shall be conducted by detention
staff.  The orientation shall include:

(i)  information pertaining to rising and retiring, meals,
mail procedures, telephone privileges, visiting, correspondence,
recreation, and medical care;

(ii)  rules of conduct;
(iii)  disciplinary procedures;
(iv)  information regarding programs, such as education,

arts and crafts, counseling, and all social services;
(v)  procedures for making requests or entering complaints

to staff members, judiciary, or legal counsel;
(vi)  availability of a copy of the printed detention facility

rules, expectations, and rights and explanation or clarification of
the contents of the material, especially for youths who do not
have adequate reading or comprehension skills.  Youths shall
have a signed copy acknowledging their receipt of the rules
placed in their case record.

(9)  A notice of facility rules and residents’ rights shall be
posted in all living areas, other than sleeping rooms.

(10)  A record for each youth shall be established at
admission and maintained throughout the period of detainment.
See R547-2-6, Records/Reports, for specifics.

(11)  After a youth has been admitted, showered, issued
clothing and other essentials, he shall not then be locked in a
room with no further explanation.  This is a time for staff to
orient the youth to the rules of his new surroundings and
provide appropriate counseling to help him utilize detention in
a positive manner.  Completion of orientation is documented by
a statement that is signed and dated by the juvenile.

(12)  Policy and procedure grant all youth the right to make
at least two local or collect long-distance telephone calls to
family members, attorneys, or other approved individuals during
the admissions process.  Detained youth should be afforded the
right to contact the above persons only, at the first practical
opportunity, during the admission process.  If the youth is
unable to complete the call without assistance, a staff member
should provide that assistance or, if requested, should make the
call for the youth.  These phone calls should not be
electronically monitored.  Phone calls may be placed by
detention staff to verify the identity of the person called.  The
superintendent or designated staff may authorize payment of
long distance telephone call charges to make initial contact with
parents or the attorney for a youth who is unable to contact them
by calling collect.  (ACA 8348)

R547-2-19.  Communication:  Mail, Visiting, and Telephone.
(1)  There is no limit to the volume of mail a detained

youth may send or receive, or to whom they are sent or received
from, except where there is clear and convincing evidence to
justify such limitations.  (ACA 8369 and 8344)

(2)  Procedure provides that resident letters, both incoming
and outgoing, are not read, except where there are identifiable
and articulate facts showing clear and convincing evidence of
the need for such action.  If correspondence is read, the youth is
informed in advance and is present when the letter is opened,

and the action is documented.  All letters must be given to the
youth to whom they are addressed.  No youth shall be allowed
to open, read or deliver another youth’s mail.  (ACA 8370)

(3)  Procedure governs inspection of resident letters or
packages for money or contraband.  (ACA 8371)

(4)  Packages are exempted from the prohibition against
inspection and censorship and are subject to inspection at the
discretion of the facility.  Youth should be present during
inspection.  Youth are notified of any items withheld from them
and the action is recorded.  (ACA 8372)

(5)  All cash, checks, and money orders sent to youth shall
be recorded and retained for the youth and held for them in
accordance with the procedures of the facility, which are in
writing, and approved by the responsible agency.

(6)  If requested, the facility administration provides
postage for the mailing of a maximum of two letters per week
for each detained youth, excluding legal correspondence.  All
legal correspondence marked as such will be mailed.  Each
youth shall be permitted to send, at personal expense, an
unlimited number of letters.  Appropriate stationery, envelopes,
and a writing implement shall be supplied, but youth may use
such items as they themselves provide.  (ACA 8374)

(7)  Procedures permit youth to send and receive sealed
letters to a specified class of persons and organizations,
including:  courts, counsel, officials of the confining authority,
government officials, administrators of grievance systems, and
members of the releasing authority.  Mail from youth to a
specified class of persons and organizations should not be
opened.  Mail to residents from the specified class of persons
and organizations may be opened only to inspect for contraband
and only in the presence of the youth.  (ACA 8376)

(8)  A released, transferred, or discharged youth shall be
permitted to take all personal mail.  Additional mail received
shall be forwarded unopened.  If no forwarding address is
available, mail shall be returned, unopened, to the sender or
Post Office.

(9)  Youth shall not be denied mail rights for disciplinary
purposes except that a serious violation of mail regulations may
result in close scrutiny.

(10)  Procedures governing visiting are reviewed annually
and updated as needed.  All regulations pertaining to visiting
should be made available to all staff members, youth and their
visitors.  Evening and weekend visits should be encouraged in
order to accommodate the work schedules of parents/guardians.
(ACA 8377)

(11)  Procedures provide that attorneys, clergy, and
professional workers may visit any time during regular waking
hours, except during meals.  Visitation by parents and legal
guardians may be limited only to the facility’s schedule, space,
and personnel restraints, or where there are substantial reasons
to justify such limitations.  Visits by other individuals may be
authorized by a youth’s caseworker, probation officer, or judge,
with approval of the detention administration.  In those cases the
detention facility may require supervision of the visit by the
worker or officer.  Visitation of youth in detention should be
encouraged and efforts should be made to facilitate visitation to
the maximum extent feasible consistent with the maintenance of
facility security and internal order.  Attorneys should be
afforded maximum access to their clients and should be
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provided accommodations that ensure privacy.  The content of
any significant conferences between a staff member and visitor
should be recorded.  Caseworkers and probation officers should
be allowed to record their visits in the youth’s personal record.
(ACA 8378)

(12)  Search of visitors
(a)  All visitors shall be required to register their name and

relationship to youth.
(b)  Visitors may be required to submit packages, purses,

handbags, and briefcases for inspection by facility personnel
when there is some objective basis to believe that weapons or
contraband will be found.

(c)  Visitors may be required to submit to a frisk and pat-
down search by a facility or administrative employee, who is the
same sex as the person being frisked, when there is an objective
basis to believe that weapons or contraband will be found.  The
reason for the search should be explained to the visitor.

(d)  No search more extensive in scope than a pat-down or
frisk shall be performed.  In the event that there is probable
cause to believe that weapons or contraband will be found by a
more extensive search, admission to the facility should be
denied.

(e)  A "search notice" sign must be conspicuously posted.
The contents of the sign should specifically advise visitors of the
foregoing provisions.

(f)  Youth should be searched after each contact visit.  The
search should be limited in scope to uncover items which the
youth had access to as a result of the contact visit.

(g)  The visiting area should be thoroughly searched before
and after each visiting period.  (ACA 8380)

(13)  Procedure provides visiting facilities to permit
informal communication, including opportunity for physical
contact.  The use of barriers or devices to prevent physical
contact between visitors and youth should be prohibited except
where there is a clear and present danger of physical injury or
introduction of contraband.  (ACA 8381)

(14)  Sufficient telephone facilities shall be provided to
permit reasonable and equitable access to all detained youth.
Written procedures should outline the hours of telephone
availability and any rules pertaining to telephone calls, such as
time limits.  (ACA 8382)

(15)  Policy and procedure governing visitation, telephone
communication, and mail is reviewed at least annually, and
updated if needed.  (ACA 8383)

(16)  Procedures ensure and facilitate the right of residents
to have confidential access to attorneys and their authorized
representatives.  Provision should be made for such contact
during normal facility hours, for uncensored correspondence and
telephone communication, and for after-hours visits where
requested on the basis of special circumstances.  (ACA 8384)

(17)  Policy ensures the right of youth to have access to
courts while being detained.

R547-2-20.  Programs and Services.
(1)  The facility provides or makes available the following

minimum services and programs to detained youth:
(a)  an educational program;
(b)  visiting time with parents/guardians;
(c)  private communication with visitors and staff;

(d)  counseling;
(e)  continuous supervision of living units;
(f)  medical services;
(g)  food service;
(h)  recreation and exercise;
(i)  reading materials.  (ACA 8349)
(2)  There is a system for residents and staff to

communicate with one another at all times.  (ACA 8351)
(3)  There is a service program which makes available a

range of resources to meet the needs of youth, including
individual and family counseling and community services.
(ACA 8362)

(a)  The facility shall have available the services of a
person with at least a masters degree in social work, counseling,
or a related behavioral science, to provide program consultation,
staff supervision, and direct service to residents.  The service
may be provided by a person on staff, by contract, or by other
arrangements such as staff from Youth Corrections, Mental
Health, or Juvenile Court intake/probation.  The manner in
which these services are provided shall be described in the
annual program description.

(b)  Detained youth are afforded access to mental health
counseling and crisis intervention services in accordance with
their needs.  (ACA 8363)

(c)  When administratively determined to be necessary,
psychiatric, psychological, medical, and other diagnostic
services shall be available to every youth.

(d)  Other professional services shall be provided as needed
to assist staff in the therapeutic handling of youth, such as
physicians, nurses, teachers, recreational therapists,
occupational therapists, social workers, psychiatrists,
psychologists, and dietitians.  These services may be obtained
on a full-time, part-time, or contractual basis, or from other
community agencies.  Professional persons shall be required to
produce certification from their professional organization
indicating that they are licensed, as appropriate, by the State to
perform such services rendered.

(4)  Detention shall ensure, upon admission of a detainee,
that referrals are made appropriate agencies so that the detainee
may be assigned to professional staff.  (ACA 8364)

(5)  When information is requested by the case manager,
intake worker, counselor, or probation officer assigned by the
court to supervise a youth in the community, it is supplied
promptly by facility staff.  (ACA 8365)

(6)  There will be education programs in detention facilities
as provided for in Section 53A-1-403, Education of Persons in
Custody during the academic year.  The program shall provide:
(ACA 8352, 8353, and 8354)

(a)  The Youth in Custody program of the local school
district shall be notified of youth’s detention status.  Detention
school attendance is credited on youth’s school attendance
record.

(b)  A regular schedule of academic instruction and related
educational services appropriate to the needs of each detained
youth will be developed by:

(i)  obtaining work from student’s own school to keep
student current;

(ii)  completing individual education plan, IEP,
recommendations and summary report;
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(iii)  coordinating with other related agencies;
(iv)  including a combination of academic, evaluation,

counseling and physical education services in a school program
of five hours per day;

(v)  modifying coursework as appropriate;
(vi)  having library access;
(vii)  retaining diagnostic, IEP, and coordination aspects 12

months;
(c)  The schedule of instruction and activities shall be

operated 12 months a year.
(d)  Class size should average no more than 8 students, and

should not exceed 15.
(e)  Classes should be co-educational.
(f)  Appropriate activities for school exempt youth shall be

established.
(7)  The facility administrator shall work with the

appropriate local and state officials to ensure that facility
arrangements for education meet the standards required by the
State Board of Education, Youth in Custody Program.

(8)  Exercise/recreation.  Each facility shall have a
recreational program.  (ACA 8358, 8171 and 8172)

(a)  There should be opportunities for exercise and
constructive leisure-time activity, indoors or outdoors, for at
least two hours on school days and three hours on nonschool
days, not including time spent watching television.  All youth
should be permitted and encouraged to participate in supervised
outdoor recreation unless restricted for health or security
reasons.

(b)  No youth shall be required or forced to participate in
recreational activities.

(c)  Exercise areas shall be appropriately equipped and
utilized within the limitations of security requirements.  Exercise
material which can be used for unauthorized purposes should be
carefully controlled.  (ACA 8359)

(9)  Religious participation/opportunities.  Procedures shall
provide for residents to participate in religious services and
counseling within the facility on a voluntary basis.  All program
participants should have the opportunity to voluntarily practice
their respective religions.  Youth should be permitted to attend
religious services of their choice when possible, and to receive
visits from representatives of their respective faiths.  (ACA
8360.  Also see ACA 8320)

(a)  Youth shall not be required to attend, participate in, or
be exposed to religious services, literature, or discussions.

(b)  Youth in administrative observation or any other
special status shall be permitted to attend any religious services
which residents in general population may attend except when
youth poses a threat to the security of the facility or a threat of
disruption to the services.

(10)  Arts and crafts.  Where there is an arts and
crafts/wood shop room, it is supervised by staff when in use and
is designed for small groups.  It should have ample space for
storage and unfinished work, counter/work area containing a
sink with running water, and storage cabinets.  For arts and
crafts activities requiring tools and special equipment, such as
pottery and woodshop, the following shall be provided:  (ACA
8355 and 8356)

(a)  Special equipment shall have safety devices available
and safety operational signs posted.

(b)  Each youth shall be given a safety orientation lecture
before using equipment.

(c)  Tools shall be inventoried at the end of each class
session.

(d)  The tool board shall be shut off and locked when not
in use.

(11)  Library services.  The facility administration provides
library services which are available to all detained youth.  (ACA
8361)

(a)  Library materials shall include up-to-date information,
recreational, and educational resources appropriate to individual
youth.

(b)  There shall be a staff member whose job assignment
shall include responsibility for ongoing development and
maintenance of the library and liaison with a public library.

(c)  Close contact should be maintained with the local
public library system, and library personnel should be
contracted for advice and assistance as appropriate.

(12)  Work and housekeeping tasks.  All youth may be
required to perform housekeeping functions, such as being
expected to do necessary housekeeping in his own room and
assisting with general housekeeping duties in living unit
provided:

(a)  youths shall not have primary responsibility for any
phase of operation such as cooking, laundry, housekeeping, or
maintenance work which is the duty of the regular staff.

(b)  the work is not unreasonably arduous or demeaning.
Assignments shall be made in relation to the age, abilities, and
interests of the youth, comparable to the type of work normally
performed by youth in their own home;

(c)  the work does not have as its primary purpose
monetary benefit to the facility.  (ACA 8366)

(d)  work assignments shall not include areas to which the
youth do not have regular access, and shall not interfere with
school or recreational programs.  (ACA 8367)

(e)  there shall be adult supervision and safeguards to
protect youth while they are near equipment and machinery
where they might be injured.

(f)  juveniles are not permitted to perform any work
prohibited by state and federal regulations and statutes
pertaining to child labor.  (ACA 8368)

R547-2-21.  Release Preparation, Transfer and
Transportation Procedure.

(1)  A youth’s release from detention, or continuance in
detention, shall be determined by order of the Juvenile Court, or
by authority delegated by the Court.  The Court may at any time
order the release of the youth, whether a detention hearing is
held or not held.  The release from detention shall be in writing
and on file at the detention facility and the Juvenile Court.  If a
release is made by phone, it shall be recorded.

(2)  Procedures for releasing residents shall include at least
the following:

(a)  verification of identity;
(b)  verification of release papers;
(c)  completion of release arrangements, including the

person or agency to whom the juvenile is to be released;
(d)  recording of the date, time, and authority;
(e)  return of personal effects and funds;
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(f)  verification that no facility or other resident property
leaves the facility with the juvenile;

(g)  instruction on forwarding of mail.  (ACA 8399)
(3)  Procedures permit intra-state transfers between similar

facilities or to less secure facilities.  (ACA 8400)
(4)  Procedure requires that nonemergency transfers from

a juvenile facility to a facility under the jurisdiction of a separate
agency for the care of the mentally ill/retarded or for the care of
narcotic addicts or drug abusers is only permitted following a
hearing before the Juvenile Court; emergency transfers are
presented to the Court for its review and approval immediately,
or on the next working day after the actual transfer.  (ACA
8403)

(5)  Procedure governs escorted leaves into the community.
(ACA 8404)

(6)  Personal property of youth being transferred to another
agency should be turned over to the transporting officer in the
presence of the youth, and the signature of the transporting
officer obtained.

(7)  Transportation.  When transportation is provided by
the facility, the following shall apply:

(a)  The facility shall have access to a vehicle for its use.
(b)  Any vehicle used in transporting youth shall be

properly licensed and inspected in accordance with state law.
(c)  The driver of a vehicle transporting youth shall be

properly licensed to operate that class of vehicle according to
state law.

(d)  The facility/driver shall not allow the number of
persons in any vehicle to exceed the number of available seats.
At no time shall there be more than three persons in the front
seat of a vehicle.

(e)  No youth shall be permitted to drive vehicles owned by
the facility or staff members.

(f)  Automobile insurance including bodily injury liability
and property damage liability shall be provided.

(g)  Youth shall not be transported in open truck bodies.
(h)  Youth shall be restrained at all times by appropriate

automobile safety devices.
(8)  Policy and procedure provide that the facility

administrator cooperate with the interstate compact
administrator in the return of youth charged with juvenile
offenses to the requesting state, pursuant to the provision of the
Interstate Compact on Juveniles, Section 55-12-1.  (ACA 8051)

R547-2-22.  New Design, Remodeling and Construction of
Detention Facilities.

Planning of a new or remodeled juvenile detention facility
should be a highly-ordered process.  Since the facility will
remain to serve the community for many years, it is vitally
important that planning should be unhurried and thorough.

A new facility should be developed and programmed
through the joint efforts of the Juvenile Court, the Division of
Youth Corrections, the local detention advisory board, and other
appropriate individuals and groups working with an architect
and having the advice of consultants from other disciplines.

In addition to other required approvals, new buildings,
additions, or renovations to existing buildings to be used for
detention require approval by the Board of Youth Corrections,
both architecturally and programmatically.  Costly mistakes will

be avoided if a thorough study of detention needs is made
before building plans are even considered.  Determination of
immediate and future capacities of detention facilities should be
consistent with anticipated changes in the population served of
a particular geographical region.  Buildings should be designed
to allow for whatever expansion may be needed later, and
sufficient land should then be designated to prevent
encroachment by housing and industry.  However, expansion
should not occur unless there is proven justification for such
expansion.

The facility should not give the appearance of being a
correctional institution, but through landscaping and building
design give the feeling of integration with the surrounding area.
Because of the type of individuals housed in this setting, the
building should be one that would provide for a minimum
amount of maintenance and upkeep without substantially
increasing the building operation and maintenance costs.

(1)  Before a new facility is built or an existing facility
expanded, a needs evaluation study shall be prepared by the
Division of Youth Corrections and in conjunction with the
Juvenile Court.  The study should determine whether more
detention capacity is needed or whether increased demand has
resulted from a lack of, or use of, appropriate community
resources.  After all alternatives have been explored, the need
for a new facility, or expansion, must be justified as a last resort.
(ACA 8185)

(2)  A licensed architect shall be relied upon, with the
involvement of the governing authority and local building
committee, to plan buildings and grounds.  The architect
responsible for planning must be thoroughly familiar with the
purpose and functions of the detention facility.  The architect’s
tasks include combining standards, purposes, functions and
design to produce a plan that best serves a particular
geographical area as well as the youth who will be detained.

(3)  If the facility is on the grounds of any adult corrections
facility, it is a separate, self-contained unit.

(4)  The facility shall be an attractive but secure and fire-
resistant building.  If the facility is self-contained it should be as
non-jail like in appearance as possible.

(5)  Provisions shall be made for visibility and control,
flexibility in use of rooms, uniform security features, ease of
maintenance, and health and safety.

(6)  With the exception of special purpose rooms, new
construction shall provide individual secure sleeping rooms for
detained youth.  Entrances to these rooms shall have doors with
viewing ports as opposed to bars.  Rooms shall be arranged to
provide privacy, visual and sound, from other secure sleeping
rooms.

(7)  Prior to any new construction of a detention facility or
new additions to an existing detention facility, the following
information will be gathered:

(a)  An architectural/program design plan for review and
approval by the Division of Youth Corrections containing the
following information:  (ACA 8188)

(i)  written facility/program philosophy including general
goals and purposes;

(ii)  justification for the proposed facility renovation or
addition, and an analysis of alternative means for achieving the
same goals;
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(iii)  as appropriate, a study of alternate ways of satisfying
space requirements;

(iv)  assessment of the impact which the facility addition
and program will have;

(v)  public hearings and community participation in
accordance with State guidelines;

(vi)  description of the proposed facility, to include:
(A)  proposed maximum rated capacity after construction

or remodeling;
(B)  site location and dimensions;
(C)  space requirements, to include dimensions and number

of sleeping rooms, classrooms, dining rooms, activity areas,
interview/visiting rooms, reception/intake area, public lobby
waiting areas, hallways, and outdoor areas;

(vii)  plan for programs, activities, and services to be
provided;

(viii)  plan for projected workload and staffing;
(ix)  analysis of proposed operating and capital budgets;
(x)  total estimated costs, to include outline of budget and

period of time considered;
(xi)  status of plans and specifications in regard to being in

compliance with appropriate provisions of state and local
building codes and other applicable provisions of state and local
laws, ordinances, rules and regulations, including:

(A)  fire safety;
(B)  building safety;
(C)  health and sanitation;
(D)  accessibility of the building and facilities to physically

handicapped persons;
(b)  preliminary architectural plans and specifications in

duplicate, for review and approval by:
(i)  the State Division of Youth Corrections;
(ii)  the State Division of Facilities Construction and

Management;
(c)  A complete set of final architectural plans and

specifications in duplicate, for review and approval by the
Division of Youth Corrections’ Board, State Division of
Facilities Construction and Management, and State Fire
Marshal, to include:

(i)  site plan;
(ii)  architectural design;
(iii)  heating and ventilating system;
(iv)  plumbing specifications;
(v)  electrical specifications;
(vi)  specifications for construction materials;
(vii)  equipment;
(viii)  furnishings;
(ix)  door design;
(d)  Change orders during construction, subsequent to final

plan approval, submitted through architect, the State Division of
Youth Corrections and the State Division of Facilities
Construction and Management.  Change orders may be
originated only by project architect, Youth Corrections or
Division of Facilities Construction and Management.

(8)  Prior to any remodeling or alterations of an existing
detention facility, which may have an impact upon the State
Detention Standards, the State Division of Youth Corrections
will prepare:

(a)  lans and specifications, for review and approval by:

(i)  the State Board of the Division of Youth Corrections;
(ii)  the State Health Department;
(iii)  the State Division of Facilities Construction and

Management;
(iv)  the State Fire Marshal;
(b)  a statement containing the following information:
(i)  the total estimated cost;
(ii)  a description of any impact on standards and

requirements set forth in these regulations.

R547-2-23.  New Construction - Site Selection.
Site location of the structure can be as important as the

design itself.  Even the most conscientiously designed facility,
if not properly located, will be of little value to either the
juvenile or the community, and may possibly impair the
accomplishment of certain programmatic goals of the facility.
Consideration must be given in selecting a site that, within the
community setting, provides the necessary services and lends
itself to the integration of those services with the facility.

(1)  The facility site location is determined with
participation from the community in which it is to be located.
(ACA 8186)

(2)  A juvenile detention facility shall not be part of or
directly connected to any adult jail, police cells, or adult
criminal facility, but must be separate and distinct in location
and construction.

(3)  Insofar as practical, the facility should be
geographically located near the agencies and youth population
it serves.  The following resources should be in close proximity
or easily accessible to the facility:  (ACA 8187)

(a)  transportation network;
(b)  social services;
(c)  Juvenile Court services;
(d)  law enforcement services;
(e)  educational services;
(f)  medical facilities;
(g)  potential staff and volunteers.
(4)  The detention facility must meet the following

standards:
(a)  assure privacy for youth;
(b)  insure against encroachment by future construction on

adjacent property;
(c)  permit future expansion of the facility;
(d)  provide for an area large enough for an outdoor

recreation area for the designed maximum capacity;
(e)  restrict involvement, visual or otherwise, by residents

and passersby in the outdoor recreation area.  The site must be
sufficiently large, or so designed, as to discourage/prevent
exposure at windows and to prevent passing contraband through
or over a fence or wall.

(f)  provide adequate parking space for staff and visitors.
(5)  The State may withhold approval of a site or building

design not complying with the requirements of or having the
approval of applicable local zoning boards, county or municipal
governing bodies or commissions, or other responsible agencies.

R547-2-24.  Physical Plant - Construction Materials, Space
Requirements and Equipment.

Detention facilities must be so planned as to assure that
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residents are not denied individual dignity and privacy; yet it
shall also provide for the security, safety, protection, and proper
supervision of each resident in detention.  The details of
construction and materials shall be such that residents will not
be afforded opportunity for hiding, escape, suicide, or injury to
self, other residents or staff members.  The necessity for medical
services, food services, visiting arrangements, laundry services,
schooling, recreational activities, and administrative services is
self evident; however, possibilities in building design and
equipment for providing such services are many and shall be
subject to flexible guidelines that assure the service, rather than
a structure.

The following standards apply, as indicated, to both
existing and new centers except as specifically exempted, in
writing, by the State for good cause shown.  Detention centers
not in compliance with minimum standards for existing facilities
must be renovated or remodeled to meet these standards to
correct conditions which may be dangerous to life, health,
welfare, or safety of detained youth or staff, as determined by
State/County Fire Marshal, Department of Health/Sanitation, or
State Division of Youth Corrections.

(1)  The detention facility conforms to all applicable state
and local building codes.  A reasonable time will be allowed for
those facilities which do not conform to code to bring the
facility into compliance.  (ACA 8146)

(2)  The rated capacity of each detention facility shall be
established prior to construction.  Housing space shall be
sufficient to accommodate, without crowding, the number of
youth likely to require care at any one time with one youth to a
sleeping room except in rooms approved for double occupancy.

(3)  If the facility is on the grounds of any other type of
corrections facility, construction must provide for appropriate
program separation.  (ACA 8148)

(4)  The layout of the building shall enable the staff to
maintain visual and auditory supervision of the youth at all
times.

(5)  If the center houses male and female youth, program
space is provided for co-educational activities.  (ACA 8154)

(6)  New buildings and additions to existing buildings shall
be constructed of fire resistant materials.  Brick, cement block,
and structural tile are satisfactory building materials.  Wood
floors, trim, studding, and joists are not acceptable.
Combustible materials such as drapes, curtains, and rugs shall
be of flameproof material.  Paint shall be flame-retardant.

(7)  The facility complies with the applicable fire safety
regulations.  (ACA 8147)

(8)  An automatic fire alarm system, including smoke
detectors, shall be provided.

(9)  Floors shall be concrete, and may be covered by
durable, easily-cleaned floor coverings, not easily marked or
marred by rubber, not easily pulled up, and not slippery.

(10)  All walls, windowsills, floors, and carpet shall be
easily cleanable.  Nontoxic paint shall be used on all painted
surfaces.  Bathroom and washroom walls should be of ceramic
tile.

(11)  All windows should be secure.  Windows used for
ventilation shall be screened.  Security sash, or equivalent,
should be used for all windows in security areas.  Where plastic
cannot be installed for fire or safety reasons, tempered glass may

be utilized.  All glass not protected from the inside by stainless
screens should be heavy safety glass or high-tempered glass.  As
appropriate, windows shall be low enough so that the youth can
see out.  Narrow, less than 5" wide, vertical window strips are
acceptable/recommended with privacy provisions considered.

(12)  All exposed hardware shall be sturdy and tamper-
proof but not prison-like in appearance.  All exposed screw-
heads throughout the building shall be of the tamper-proof type
that cannot be operated with the conventional screwdriver.

(13)  Locks shall be master-keyed to facilitate control and
security throughout the building.  Heavy duty locks are required
for security areas.

(14)  Each youth’s sleeping room door shall have an extra
heavy commercial or specially designed lock without any
opening on the inside of the door.  Control of door latch and
keyed dead bolt shall be from the outside only.  All individual
room doors within a living area shall have identical keys.  Other
areas should be keyed alike under a master key system.  Locks
to all outside doors should be individually keyed.

(15)  Adequate heating, ventilation, and air conditioning
shall be installed which shall be capable of maintaining
consistent, uniform temperatures as well as eliminating drafts.
Installation throughout, including sleeping quarters, shall occur
without devices which create supervision problems or which
could be tampered with.  Open panels in individual room doors,
screened or barred to improve ventilation, should be avoided so
as not to create the problem of noise or communication between
rooms.  Air conditioning is desirable and permits installation of
nonventilating and tamper-proof windows, as well as more
comfort and, hence, less tension during hot weather.  Air
conditioning shall be used with at least two sources of power if
possible.  If the air conditioning system should fail, there should
be alternate means of ventilation.  If radiant floor heating is
used, coils should be so located as not to interfere with securing
furniture to the floor.  (ACA 8166, Also see related ACA 8146
and 8152)

(16)  Plumbing, conduit, and heating equipment shall not
be accessible to youth.  Shields shall be provided for exposed
radiators and pipes.

(17)  All rooms, hallways, and stairways shall be
adequately lighted.

(a)  Lighting, fixtures, switches and conduits in residential
areas accessible to youth should be tamper-proof.

(b)  Building design shall provide for maximum natural
light.

(c)  An emergency lighting system shall be provided.
(d)  A minimum lighting of at least 30 footcandles shall be

provided in all housing and activity areas (new construction).
(e)  Light switches shall be centrally controlled (new

construction).
(18)  Water control.  Water shut-off valves should be

readily available to staff.  All hot water, for showers and basins
alike, should be thermostatically controlled or controlled in
some other manner to ensure safety.  (ACA 8160)

(19)  A telephone is required in all detention facilities to
provide 24-hour contact outside the facility.

(20)  The facility shall have an intercommunication system
installed as an aid to supervision and to assist communication
throughout the building.
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(a)  There shall be an adequate telephone or intercom
system between administrative and on-duty staff in all areas
used by youth.

(b)  There shall be an adequate emergency communication
system between administration and all activity or living areas, as
well as between the facility itself and the community.

(21)  Admission and release area.  An admission/release
area shall be accessible for youth pending admission to
detention or for holding youth pending release or court
appearance.  For new construction, access shall be by separate
entrance for youth being admitted.  This area must provide the
principal administration and supervision control including
admissions, discharges, day and night security and visitor
control.  This control would include visual supervision over an
interview room and visiting area if the designed capacity
warrants.  This space shall:

(a)  be located inside the security perimeter;
(b)  be adjacent to the detention area but completely

separate from juvenile living quarters;
(c)  provide weapons lockers located outside the security

area and equipped with individual compartments, each with an
individual lock and key (new construction);

(d)  provide temporary holding rooms which have fixed
seating and provide access to toilets, wash basins, a drinking
fountain, and a floor drain;

(e)  have access to area with telephone;
(f)  have access to private rooms for interviews with

attorneys, parents, law enforcement officers, and other
authorized persons;

(g)  provide a medical examination room;
(h)  provide secure storage for residents’ personal property.

(ACA)
(22)  Administrative area.  Space is provided for

administrative, professional, and clerical staff, including
conference rooms, storage room for records, public lobby, and
toilet facilities.  (ACA 8184)

(23)  Public lobby and rest rooms.  Space is provided for a
public lobby, rest rooms, and drinking fountains in new
construction, properly located and designed based upon the
maximum capacity of residents, visitors, and staff using the
facility.

(24)  Visiting/interview rooms.  Space shall be provided
where youth may receive and talk with visitors privately.  The
visiting/interview room shall allow privacy, yet permit visual
supervision by staff.  This space should be a designated visiting
area but may also include multi-purpose rooms, recreation room
or a conference room which is also used for visiting at specified
times.  There shall be a minimum of one interview room for
each detention section.  (ACA 8170, Also ACA 8167)

(25)  Medical facilities.  Space shall be provided for
medical examination and care as conducted within the facility.
The area shall afford privacy, be equipped to carry out routine
medical examinations and emergency care, and have sufficient
locked storage space for medical supplies.  (ACA 8174)

(26)  Storage.  Adequate storage space shall be provided
throughout the facility to meet the need and function of each
area.  (ACA 8178, 8179, and 8183)

(a)  Each youth shall be provided a minimum of five cubic
feet of secure storage space for personal belongings.  Storage

should be secure and accessible at all times to staff having
responsibilities for intake or release of minors.  Additional
secure (locked) storage should be available to store large items,
such as backpacks and musical instruments.

(b)  Secure storage for safekeeping of personal, valuable
items of youth, such as money and rings, shall be provided.  In
new construction, storage should be adjacent to admission area.

(c)  Space should be provided to store and issue facility
clothing, and to provide for the exchange of personal and
facility clothing when youth appear in court or are released.

(d)  Centralized and section storage space shall be provided
for clothing issued by the facility, clean bedding including
mattresses and mattress covers, pillows and pillow cases, sheets
and blankets, and towels and toilet article storage.  Shelf-deep
closets directly off corridors in the sleeping quarters area make
it possible for the group worker to give out clothes or linens
without leaving the group.

(e)  Adequate, well-ventilated, and properly-locked storage
should be provided in the appropriate area for:

(i)  janitorial supplies;
(ii)  food, kitchen, and dining supplies and equipment;
(iii)  office supplies;
(iv)  supplies and equipment for indoor and outdoor

recreation;
(v)  arts and crafts materials.
(f)  There shall be a separate locked and controlled storage

space used only for the safekeeping of all medications.
(g)  There shall be a designated storage space for first aid

supplies located in a controlled area.
(28)  Laundry area.  Laundry space containing washer and

dryer should be available near the intake/shower/clothing
storage area.  It is recommended that all flat work should be
handled commercially.

(29)  Living area.  There shall be a living area for regular
and informal use by the youth, suitable for general relaxation
and entertainment.  Furnishings shall be durable and adapted for
the use of the youth.  Each living area shall be designed to
provide living accommodations for not more than 20 youth.
(ACA 8151, 8158, 8159)  Each living area shall contain a
minimum of:

(a)  no less than 30 square feet of clear space per youth in
conjunction with each cluster of detention rooms.  This area
may be divided into two or more rooms such as the living
room/lounge and quiet room/library.

(b)  tables and chairs.  Seating shall be provided for each
youth.

(c)  radio and television equipment;
(d)  a bulletin board;
(e)  a drinking fountain/water cooler;
(f)  a shower room and general toilet area.  Interiors should

be so constructed and arranged to give maximum visual control
from an eye-height level.  It should contain a minimum of:

(i)  one shower for each living area;
(ii)  two wash basins per section;
(iii)  two water closets or one water closet and one urinal

per section;
(iv)  unbreakable mirrors at proper levels and in sufficient

quantity to be easily accessible to all youth in the bathrooms;
(v)  a bathtub in the facility available to all residents (new
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construction).
(g)  a staff area which has a telephone and commands a full

view of the general living area.  It is used for telephone
communications, staff conferences, and storage of unit records.
(ACA 8177)

(29)  Corridors.  When a central corridor design is used for
sleeping rooms, the corridor must be no less than six feet wide.
It should be without turns, blind spots, and be well-lighted.

(a)  Individual sleeping rooms on each side of a corridor
shall provide for privacy, both visual and sound, from other
individual rooms.  (ACA 8164)

(b)  Doors to individual sleeping rooms shall swing in (new
construction).

(c)  The corridor shall provide direct entrance to the living
area from the sleeping area.

(d)  If rooms are located on only one side, or if room doors
are staggered, corridors shall be at least five feet wide.

(30)  Sleeping rooms.  Individual room furnishings and
fixtures shall be durable and without ledges for hiding
contraband.  They should be securely anchored.  All furniture
and fixtures should be tamper-proof and able to withstand
misuse.  Separate provisions should be made for
observation/security rooms for seriously disturbed youth.  The
following measures shall be observed to ensure reasonable
security, sanitation, and personal comfort.

(a)  All detention sleeping rooms shall be designed for
single occupancy.  This requirement may be waived for
approved multiple occupancy rooms in existing facilities.  There
shall be no dormitory sections.  A minimum of 80 square feet of
floor space shall be provided for each sleeping room, and
planned so as to eliminate any dangerous projections or exposed
utilities.  Minimum dimensions shall be eight feet.  Double
occupancy sleeping rooms, where allowed by design, shall
contain a minimum of 120 square feet of floor space.  (ACA
8156, 8161 and 8162)

(b)  New detention facility design or planned expansion of
existing facilities shall specify that detention sleeping rooms are
for single occupancy and shall be outside rooms.  (ACA 8161)

(c)  New detention rooms shall be located above ground
level.

(d)  Individual rooms shall have architecturally and fire
code approved doors filled with sound deadening insulation.

(i)  Doors should be hinged to a metal frame securely set in
the walls.  Jambs should be insulated against sound.  Hinge pins
of doors should be outside the room, without projections, and be
tamper-proof and nonremovable.

(ii)  Door knobs or handles shall be on the corridor side
only.

(iii)  Each door shall have a security-type ventilating
feature unless air conditioning is provided.  (Doors which are
undercut will accommodate return air.)

(iv)  Doors to sleeping quarters and detention area corridors
shall have a secure observation port.  Sleeping room ports
should be equipped with 1/4 inch tempered or very heavy safety
glass view panels which allow maximum visual supervision of
all parts of the room.

(e)  Each individual room should be equipped with a basin,
including provision for drinking water, and with a toilet.  Sturdy
fixtures, securely fastened to both floor and wall should be used

without being of obvious prison design.  Foolproof push button
type faucets with limited flow should be used.  Drains must be
so constructed as to reduce the problem of stoppage and permit
stoppage to be pushed through without clogging, such as 1/2
inch washbasin drain leading into 1-1/2 inch drain.  There
should be no exposed plumbing, but traps and shut-off valves
should be accessible behind small locked doors (not access
plates) in the corridor.  Main drain to sewer system should be 8
inches minimum with cleanouts.

(f)  Each sleeping room shall have a standard-size
individual bed and mattress which is at least 12 inches off the
floor and which is securely anchored.

(g)  A fixed desk and chair may be provided in each room.
(h)  Stainless steel or chrome-finished mirrors, securely

fastened to sleeping room walls, may be used.
(i)  Individual rooms shall not contain closets or lockers.
(j)  Individual rooms should be properly heated, cooled,

and ventilated with fresh air, without devices which create
supervision problems.  Venting shall be within 8 inches of the
floor and visible from door port.  (Doors which are undercut
will accommodate return air.)

(k)  Intercom units shall be installed in all individual
rooms.  The intercom station shall be located in the control
center area where the principal telephone is located.  (ACA
8163)

(l)  Each sleeping room design shall provide for natural
lighting.

(m)  Lighting installations in sleeping rooms shall provide
adequate lighting for the designated purpose.  The rooms shall
have a night light to assist with visual supervision.  Light
fixtures shall be of security type and tamper-proof and may be
recessed.  Switches and conduits shall be tamper-proof.
Switches should be provided for central as well as individual
room control.  Centrally controlled lighting may be regulated at
request of occupant.  Light switches shall be located in the
corridor or centrally controlled.  New construction shall have
central control.  (ACA 8152)

(n)  Bedrooms when painted should have light-colored,
nontoxic, washable paint.  (ACA 8190)

(31)  Observation/security room.  Where there is an
observation/security room, it is equipped with plumbing, to
include floor drain, and security fixtures and is located near a
staff office area.  (ACA 8175 and ACA 8338)

(32)  New facility construction provides for the removal of
architectural barriers to physically handicapped persons.  There
should be at least one living unit in which to house handicapped
juveniles, and all areas of the facility, including public area,
should be accessible to and usable by the physically
handicapped.  (ACA 8191)

(33)  The facility is constructed with floor drains in all
living and activity areas and is equipped with emergency water
shut-off valves.  Floor drains should be located outside the
sleeping room (exception is security observation room) to
reduce tampering and flooding.  All drains should have tamper-
proof covers.

(34)  Education facilities.  All rooms used for academic
training shall be designed and utilized as to appropriately meet
the specific requirements of the youth. Each classroom shall
contain a minimum of 300 square feet, or designed for a
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minimum of 35 square feet per student, whichever is larger.
Generally, the classroom should not be designed for more than
15 students.  Each classroom, as appropriate, shall be equipped
with adequate shelf and storage space.  Facilities shall also have
an area which can be used for diagnostic testing and teacher
preparation.  (ACA 8169)

(35)  Kitchen area.  If food is prepared in the facility, a
centralized kitchen is required and shall have adequate floor
space for that purpose.  Kitchen equipment and food storage
facilities should be sufficient for the quantity of food prepared.
(ACA 8180).  The kitchen should be convenient to the dining
room, storage and holding area, and garbage disposal facilities.
If youth are to be used as helpers in the kitchen, additional work
space is required beyond that needed for paid staff.  Layout
design should eliminate blind spots which prevent visual
supervision and control when residents assist in the kitchen.  If
the kitchen is on a different floor or in a different building,
provision shall be made for transporting prepared food and
serving it at a proper temperature.  Equipment shall comply with
health and sanitation requirements.

(36)  Dining area.
(a)  Dining rooms shall be attractive, well-lighted, and

properly ventilated.
(b)  Tables and chairs shall be suitable in size and comfort

to the ages of the youth.
(c)  Dishes and all eating utensils shall be of the

appropriate size, and in good condition.
(d)  Dining space shall contain a minimum of 15 square

feet of space per person being fed at any given time.
(e)  In addition to provisions for the maximum number of

youth which utilize the dining area, allowance should be made
for staff or guests who may use the dining area at the same time.
Provision shall be made for staff to eat their meals with the
youth.  (ACA 8168)

(37)  Religious meeting space.  Space is available for
religious services. A multi-purpose room may be used for
religious services on a scheduled bases.  Appropriate storage
should be provided for religious materials.  (ACA 8173)

(38)  Craft room.  When hobby and craft rooms are
available, they shall be equipped with benches, tools, and
materials, with space for locked storage and proper safety
devices to protect the youth from injury.

(39)  Recreation and physical exercise areas.  Facilities
shall include an exercise room and a yard of sufficient area to
allow strenuous physical exercise.

(a)  Indoor.  A well-lighted and ventilated indoor activity
space shall be provided.  It shall be sufficient in size to
accommodate the different groups served; shall have equipment
in good repair for active indoor games and for free play; and
shall be adequately protected from hazards.  An exercise/multi-
purpose room must be at least 30 x 50 square feet of floor space
with a ceiling height of no less than 18 feet.  (ACA 8172, Also
see 8152 and 8358)

(b)  Outdoor.  A level, well-drained outdoor recreation area
shall be provided or be made easily accessible.  It shall be
sufficient in size to accommodate the different groups served,
have equipment in good repair for organized games and for free
play, and be adequately protected from hazards.  The area
should be at least two times as large as the indoor activity area.

(ACA 8171, Also see ACA 8152, 8167 and 8358)  A 12-foot
wall or chain link fence is recommended for perimeter security.
The top section of the fence should be nonscaleable mesh.  If
the outdoor play area is within sight or easy reach of passersby,
it should be shielded from the public.  Junctures of a building
and wall or fence, exposed drain pipes and other projections of
the building, if any, shall be covered with heavy 3/8-inch woven
wire to prevent escape.  Roof overhangs are acceptable only
when there is at least 16 feet between the ground or the highest
foothold and the roof.  Barbed wire shall not be used.  A fence
should be shielded from the public by screen planting and ample
space.

(c)  Comfort Facilities.  Drinking and toilet facilities shall
be easily accessible to youth off the play area, exercise rooms,
and outdoor yard areas without access to main building (new
construction).

(d)  Exercise Equipment.  Exercise areas shall be
appropriately equipped and utilized within the limitations of
security requirements.  Equipment should be stored in separate
room or closet.

KEY:  juvenile corrections, prohbited items and devices,
firearms, weapons
April 30, 2002 62A-7
Notice of Continuation June 24, 1997
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R547.  Human Services, Youth Corrections.
R547-4.  Youth Detention/Group Shelter Standards.
R547-4-1.  Definitions.

(1)  Standards from the Manual of Standards for Juvenile
Detention Facilities and Services, also referred to as American
Correctional Association (ACA) Standards, revision date of
February 1979, are referred to in these rules and were researched
as background for the rules.  This manual can be located at the
Division of Youth Corrections Administrative Office.

(2)  Discipline is a system of rules which gives training by
instruction, control, and practice.

(3)  The use of "temporary lock-up" or "secure observation"
within a secure detention facility means the confinement of a
resident to his own room or to a special room designated for
such use for a limited period of time.

R547-4-2.  Administration.
(1)  The agency operating a secure detention/shelter facility

is a legal governmental entity as defined by State statute.  Secure
detention/shelter facilities shall be operated exclusively by
government agencies except where good cause can be shown.
(ACA 8001)

(2)  The governing authority of the detention/shelter facility
holds meetings frequently, at least quarterly, with the facility
administrator in order to facilitate communication, establish
policy, explore problems, ensure conformity to legal and fiscal
requirements, and implement programs.  (ACA 8002)

(3)  Abused, dependent or neglected youth are not held in
the detention section unless ordered by the Court for protective
custody.  Delinquent youth needing secure care shall not be
placed in shelter care section.  (ACA 8005)

(4)  The facility shall have a policy which does not
deliberately exclude employment of youth and adult ex-
offenders.  (ACA 8007)

(5)  Procedures provide for the participation of other
community agencies in policy development, coordinated
planning and interagency consultation.  (ACA 8009)

(6)  Procedures provide for meetings and case conferences
between the staff of probation agencies, the court, the local law
enforcement agencies, Field Services, Youth Corrections and the
facility staff to develop and maintain sound interagency policies
and procedures.  (ACA 8010)

(7)  Procedures provide for the advice and consultation of
employees in the formulation of policies, procedures and
programs.  (ACA 8012)

(8)  Policy and procedure provides for a staff
communications system which requires, at a minimum, monthly
meetings with the state administration responsible for facility
program.  (ACA 8013)

(9)  The facility has a policy and procedures manual which
specifically describes its purpose, program, and services offered.
There shall be a procedures section of the manual which
delineates the written policies and procedures for operating and
maintaining the facility; the manual is explained and made
available to all employees at the time of their employment.  The
manual should be concerned with the following:  admission,
medical care, emergency procedures, education, discipline,
release, recreation programs, clothing, diet, hygiene, personnel
practices, visiting and transportation.  The operations manual is

reviewed annually by the facility administrator, and updated as
needed.  (ACA 8014, 8015 and 8016)

(10)  There is an organizational chart for the facility staff
which accurately reflects the structure of authority,
responsibility and accountability within the facility.  (ACA
8017)

(11)  Policy provides that the facility is managed by a
single administrative officer to whom all employees or units of
management are responsible.  The director shall have full
responsibility and accountability for secure custody and shelter
management.  (ACA 8018)

(12)  Policy and procedures require that employees of other
public or private agencies that provide a service to the facility
are accountable to the administrative officer of the facility; the
policy and procedure are reviewed annually and updated if
necessary.  (ACA 8019)

(13)  The facility administrator is responsible for
formulating facility goals, establishing policies and priorities
related to them, and translating the goals into measurable
objectives for accomplishment by staff.  (ACA 8020)

(14)  The facility administrator and designated staff
monitor, at least annually, shall monitor progress toward
achieving previously identified program objectives.  (ACA
8021)

(15)  The facility administrator shall be responsible for
providing staff orientation, in-service training, and a regular and
continuous development program.

(16)  Access to professional literature dealing with
detention/shelter care and related fields shall be made available.

(17)  The facility administrator reviews space requirements
and equipment needs, at least annually, and records requests for
corrective action in writing.  (ACA 8022)

(18)  Legal assistance is available to the facility
administrator for the purposes of formulating policy, advising
on individual cases, and representing the facility, as required,
before courts and other appropriate bodies.  (ACA 8025)

(19)  The facility administrator furnishes information at
least annually, which is used to report on the objectives,
programs, resident population, budget, major developments,
problems, plans and such additional information as the state
agency may require.  (ACA 8026)

(20)  Procedures grant representatives of the media access
to the facility, consistent with the preservation of residents’
privacy and the maintenance of order and security in the facility.
(ACA 8032)

(21)  No person connected with the facility will use his or
her official position to secure privileges or advantages for
himself or herself.  (ACA 8039)

(22)  There should be an operating Citizens’ Advisory
Board representative of the community to the facility
administrator, which serves as a link between the facility and the
community; the Board formally constituted, schedules meetings,
maintains records and delineates, in writing, the qualifications
of membership, terms of office and by-laws.  (ACA 8050)

(23)  Policy and procedure provide that the facility
administrator cooperates with the interstate compact
administrator in the return of youth charged with juvenile
offenses to the requesting state, pursuant to the provisions of the
Interstate Compact on Juveniles, Subsection 55-12-1. (ACA
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8051)

R547-4-3.  Fiscal Management.
(1)  The facility and its responsible governmental entity

shall have procedures which govern fiscal management, which
shall address at least the following fiscal matters:  (ACA 8061)

(a)  Internal controls, which includes system to account for
all income/revenue and expenditure;

(b)  Petty cash;
(c)  Bonding;
(d)  Signature control on checks;
(e)  Employee expense reimbursement;
(f)  Use of vouchers;
(g)  Audits of facility; and
(h)  Budget development, reviews and revisions.
(2)  All financial records shall be subject to audit in

accordance with accepted auditing procedures.
(3)  Each detention/shelter facility shall use standard

reporting forms and comply with reporting procedures as
outlined by the State.  It shall maintain financial records which
meet satisfactory accounting standards and are available to the
State’s auditor.  Records shall be retained for three years or until
audit has been completed by the State’s auditor.  A copy of any
audit of the facility performed shall be forwarded to the State.

(4)  There is a procedure to provide insurance coverage for
the facility, either through private companies or as a self-insurer.

(5)  There shall be a procedure to provide compensation,
within reasonable limits, to employees and volunteers who have
personal property damaged or destroyed by residents in its
program.  (ACA 8062)

(6)  The facility administration/state has a procedure to
hold harmless and protect all employees whose duties include
the care, treatment or supervision of youth from financial loss
arising out of any claim or judgment occurring as a result of
alleged negligence which results in personal injury to a youth;
however, the acts must be within the scope of his or her
employment and not the result of fraud, malice, or gross
negligence.  (ACA 8063)

(7)  Procedures govern inventory control of property, stores
and other assets.  (ACA 8064)

(8)  Procedures govern the requisition and purchase of
supplies and equipment.  (ACA 8065)

(9)  Procedures provide that when a detention facility
provides billable services on a regional basis, it charges all
contract users a per diem rate.  (ACA 8066)

R547-4-4.  Personnel.
(1)  The facility administration has written personnel

policies and procedures, including provisions for contractual
employees, which are approved by the governing authority, the
state.

(2)  The facility employs, retains, promotes, terminates
employees, including contractual employees, in accordance with
written personnel policies and procedures.  (ACA 8068)

(3)  The facility complies with all laws and governmental
regulatory requirements related to employment and personnel
practices, to specifically include equal employment
opportunities and affirmative action programs which have been
approved by the appropriate governmental agency(ies).

(4)  There is a personnel policy manual, which covers, at
a minimum: organization; recruitment policies and procedures;
employment practices and procedures, including in-service
training; promotion; job qualifications, descriptions and
responsibilities; grievance procedures; employee evaluation;
physical fitness policy; personnel records; benefits, holidays,
leave and work hours; basis for determining salaries;
disciplinary procedures; retirement; resignation and termination;
staff-resident relationships; and equal employment opportunity
provisions.  (ACA 8072)

(5)  The facility administration distributes a copy of all
personnel policies and regulations to each employee, and makes
them available to all employees.  (ACA 8073)

(6)  Comprehensive duty/job descriptions for each
detention/shelter position shall be in writing and furnished to
each employee performing the function.

(7)  All assigned positions within the facility are re-
examined, at least annually, by the administrator to ensure that
organizational objectives are being met.  (ACA 8075)

(8)  The facility administration maintains a current,
accurate and confidential personnel record for each employee.
The file should contain the following information:  (ACA 8081)

(a)  Qualifications;
(b)  References;
(c)  Dates and terms of employment;
(d)  Written evaluation of job performance at least

annually;
(e)  Training record;
(f)  Extraordinary or special incident reports; and
(g)  Reason for termination.
(9)  Policy and procedure governs the confidentiality of the

personnel record by restricting its availability only to the
employee who is the subject of the record and to others who
have a need for the information in the performance of their
duties.  (ACA 8082)

(10)  Procedure exists whereby the employee can challenge
information in his or her personnel file and have it corrected or
removed if it proves to be inaccurate.  (ACA 8083)

(11)  Staff Composition.  Career ladder positions shall be
established with the youth care staff, reflecting consideration of
experience as well as educational background.  Both men and
women shall be considered for employment so that the youth
can be provided role models.  All staff shall be employed on an
equal opportunity basis.

(12)  The method of appointment, qualifications, authority,
tenure and responsibilities of the facility administrator are
specified by the responsible agency.  (ACA 8085)

(13)  Facility Administrator.  Under the general direction
of the state, the administrator shall perform the following duties:

(a)  Accept the responsibility and be accountable for the
program of the facility in its entirety.  The administrator shall be
responsible and accountable for his own direct action, for the
interaction of staff members, for the implementation of
programs and policy, for the safety and serviceability of the
physical plant, and for the health and welfare of all residents in
the facility;

(b)  Be accountable for either designing a relevant,
meaningful training program, or for accomplishing this task
through the use of community resources or other staff members;
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(c)  Develop and suggest to the state for their review and
appropriate action general policy for operation of the
program/facility;

(d)  Assist in preparation or prepare the budget and present
it to the state for their review and approval;

(e)  Administer the budget and maintain accurate financial
records;

(f)  Employ and discharge members of the staff according
to the established personnel policies;

(g)  Hold staff meetings at regular intervals to discuss plans
and to interpret policies to the staff;

(h)  Establish and maintain working relationships with
other agencies within the community, and interpret the program
to professional and lay groups;

(i)  Designate an individual to be in charge at all times
during the administrator’s absence;

(j)  Prepare an annual program description; and
(k)  Be responsible for the inventory and the safekeeping of

all property, supplies and equipment, whether the aforesaid is
the property of the facility or of the resident youth.

(14)  The education and experience qualifications of the
facility administrator are specified in writing by the appointing
authority.  (ACA 8086)

(15)  The term of the facility administrator should be
continuous and should be terminated only by the appointing
authority for good cause.  (ACA 8087)

(16)  Detention/Shelter Care Worker/Home Parent.  A
detention/shelter care worker/home parent is the person who is
responsible for the direct daily care and supervision of the
residents in the facility.  A detention/shelter care worker/home
parent shall plan, supervise, and participate in the youth’s
activities as directed by the administrator or the administrator’s
designee.  The detention/shelter care worker/home parent is
responsible to report to the administrator the youth’s need for
service not directly provided by the facility, to ensure that each
youth has access to necessary services.

(17)  Maintenance and Housekeeping Staff.  The facility
administrator shall employ or otherwise make available persons
in sufficient number, depending on the size of the facility, the
number of persons served, the number of buildings and the
grounds area to be maintained, to be responsible for optimal
maintenance and housekeeping.

(18)  Policy and procedure provides for provisional
appointments to ensure the availability of personnel for short-
term, full-time or part-time work in emergency situations.  (ACA
8089)

(19)  Policy outlines experience and education substitutes
for position qualifications.  (ACA 8090)

(20)  Policy provides that youth care and professional staff
are appointed initially for a probationary term of not less than
six months nor more than one year.  (ACA 8091)

(21)  The facility administration has a grievance procedure
for employees which has been approved by the governing
authority.  (ACA 8093)

(22)  Policy and procedure provides for at least an annual
written performance evaluation of all employees, which is based
on defined criteria and is reviewed and discussed with the
employee.  (ACA 8094)

(23)  Policy and procedure provide that employees are

reimbursed for all approved expenses incurred in the
performance of their duties.  (ACA 8098)

R547-4-5.  Training and Staff Development.
(1)  Policy and procedure provides that the facility

administrator is responsible for pre-service and in-service staff
training programs.  (ACA 8099)

(2)  Policy and procedure provide that the facility’s training
programs for all employees are coordinated and supervised by
a qualified staff member.  (ACA 8100)

(3)  For all facility staff there is a training and staff
development plan.  (ACA 8102)

(4)  Procedure provides that all full-time employees receive
an initial 16 hours of orientation and at least an additional 40
hours of training during the first year of employment; provisions
acknowledge and give credit for prior training received which
may be applied toward initial orientation and first year training
requirement.  Training provided should include at a minimum:

(a)  Human relations and communication skills;
(b)  Crisis intervention;
(c)  Special needs of youth;
(d)  Problem solving and guidance;
(e)  Facility’s philosophy for handling troubled youth;
(f)  Resident rules and regulations;
(g)  Rights and responsibilities for residents;
(h)  Grievance and disciplinary procedures;
(i)  Security procedures;
(j)  Physical restraint procedures;
(k)  Supervision of residents;
(l)  Report writing;
(m)  Significant legal issues;
(n)  Interaction of elements of the juvenile justice system;
(o)  Relationships with other agencies;
(p)  Fire emergency procedures; and
(q)  First-aid and life-sustaining functions.  (ACA 8103 and

ACA 8106)
(5)  Procedure provides that all full-time employees

continue to receive a minimum of 40 hours of training each year
after the first year.  (ACA 8104)

(6)  All part-time staff and volunteers working less than 40
hours per week receive training appropriate to their assignments.
(ACA 8105)

(7)  The facility’s training and staff development plan
provides for an annual evaluation of all in-service training
programs, including training provided in academies and
community settings.  (ACA 8110)

(8)  The facility provides official administrative leave and
reimbursement for employees attending approved professional
meetings, seminars and similar work-related activities.  (ACA
8111)

(9)  The budget includes funds for compensating eligible
staff for additional time spent in mandatory training, or for
replacement personnel when training occurs on the job.  (ACA
8113)

(10)  In-service education and training programs are
planned by the facility/district in cooperation with other
agencies, colleges and universities, and community
organizations, as appropriate.  (ACA 8115)
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R547-4-6.  Records/Reports.
An accurate records system is of utmost importance.

Statistical data serves as a basis for evaluating current practices
while planning and giving direction to future operations.  Such
data serves to reveal areas where adjustments in current
operations and procedures may be required.  A sound record and
report system provides the director with an effective
management tool.

(1)  Policy and procedure provide for guidelines for the
collection and retention of information pertaining to the youth
placed in the facility.  (ACA 8131)

(a)  A record shall be maintained for each youth accepted
for care.

(b)  The contents of case records are identified and
separated according to an established format.  (ACA 8137)

(c)  Case records are safeguarded from unauthorized and
improper disclosure, in accordance with written policies and in
compliance with JCR 38 and 39 and state statutes, Title 63,
Chapter 2 and Title 62A, Chapter 7.  (ACA 8138)

(d)  The facility shall assure that no information shall be
entered into a case record that is incomplete, inaccurate, or
unsubstantiated.  At any point that it becomes apparent that this
has occurred, the facility shall immediately make the necessary
correction.

(e)  Records shall be kept for at least three years after the
youth’s 18th birthday unless expungement of the record is
otherwise ordered by the court or as required by other regulation
or statutes.

(2)  A case record is maintained on each youth, which is
kept in a secure place.  (ACA 8132)

(3)  The case record includes, at a minimum, the following
information:  (ACA 8133)

(a)  Admission information form;
(b)  Documented legal authority to accept, detain, and

release youth;
(c)  Documents showing custody and legal responsibility

for youth;
(d)  Record of detention/shelter hearings;
(e)  Current detention/shelter medical/health care record;
(f)  Record of necessary medical or surgical care including

consent authorization;
(g)  Record of medication administered;
(h)  Record of incident reports;
(i)  A record of cash and valuables held;
(j)  Notations of temporary absences from facility;
(k)  Visitors’ names (personal and professional) and dates

of visits;
(l)  Progress reports or summary report on youth’s stay in

detention/shelter,
(m)  Program rules and disciplinary policy orientation form

signed by youth;
(n)  Grievance and disciplinary record; and
(o)  Final discharge or transfer placement.
(4)  An admission form is completed for every youth

admitted to the facility and contains at least the following
information:

(a)  Court case number (if any) and detention/shelter
facility admission number;

(b)  Date and time of admission and release;

(c)  Name, nicknames and aliases;
(d)  Last known address;
(e)  Law enforcement jurisdiction and name, title and

signature of delivering officer;
(f)  Specific charge(s);
(g)  Sex;
(h)  Date of birth and place of birth;
(i)  Race or nationality;
(j)  Education level and school attended;
(k)  Religious preference;
(l)  Medical problems, if any;
(m)  Parents, guardian, or responsible person to notify in

case of emergency, including addresses and telephone numbers;
(n)  Space for remarks (to include notation of any open

wounds or sores requiring treatment, evidence of disease or
body vermin, or tattoos);

(o)  Probation officer or caseworker assigned; and
(p)  Person recording data.
(5)  The responsible staff member makes all entries into the

case records assigned to him/her, and dates and signs each entry.
(ACA 8134)

(6)  There is a single file identifying all current residents at
the facility.  Information on the status and whereabouts of each
youth should be readily available to administrative and
supervisory personnel so that security can be maintained.  (ACA
8136)

(7)  A daily log shall be maintained at each facility which
shall include or cross reference to the date and hour a youth was
brought to the facility and by whom, who was notified and
when, or reason for failure to notify, and date and hour the
youth was released and to whom.

(8)  A scheduled detention/shelter population report shall
be supplied to the court and other authorized agencies, as
appropriate, by the facility.  The report shall include the name
of each youth, day admitted, accumulated days of stay, assigned
probation officer or caseworker, if known, date of hearing, and
any other information which might assist with the operation of
the facility and the control of admissions.

(9)  As appropriate, written reports which summarize the
needs, personal and social problems, strengths, and other
pertinent findings regarding residents revealed in detention
activities and services shall be forwarded to authorized
agencies/persons and to the court upon request.

(10)  Unusual incidents which involve or endanger the
lives or physical welfare of youth or staff members shall be
reported to the State Division of Youth Corrections or Field
Services as appropriate.

(a)  Reports shall be forwarded within 72 hours of the
occurrence.

(b)  Extraordinary or unusual occurrences shall mean:
(i)  Death;
(ii)  Attempted suicide (if hospitalization or medical

attention is required);
(iii)  Serious injury requiring hospitalization or medical

attention, to include accidental or self-inflicted;
(iv)  Fire, where serious bodily harm or significant building

damage is done;
(v)  Riot;
(vi)  Aggravated battery on youth by a staff member when
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not justified by self defense or in the defense of other youth; or
(vii)  Sexual assaults requiring medical attention and court

involvement.
(11)  The facility administrator shall submit to the State

Division of Youth Corrections and to the Division of Family
Services an accurate report of the numbers of youth served
during the preceding month and provide information on each in
the categories indicated on the report form as provided by the
State.

(a)  Monthly population reports must be submitted to the
State by the 20th working day of the following month.

(b)  Each calendar day, including day of admission and day
of release, shall be counted for calculating length of stay.

(c)  Duplicate copies shall be prepared.  The reporting
facility maintains the original and forwards the duplicate to the
State.

(12)  Medical certification reports, as appropriate, shall be
on file at the detention/shelter facility.

(13)  Reports concerning inspection of fire safety, health
and sanitation conditions shall be submitted to the State with a
copy remaining on file at the facility.

(14)  A central log of all incident reports shall be
maintained by the facility, which shall include date, name of
resident involved and who initiated report.

R547-4-7.  Management Information Systems.
(1)  The facility administration has access to and uses an

organized system of information retrieval and review that is part
of an overall research and decision making capacity.  (ACA
8116)

(2)  The facility establishes or participates in the
establishment of policies and procedures for collecting,
recording, organizing, processing and reporting data developed
for management information purposes; these policies are
reviewed at least annually and revised if necessary.  (ACA 8117)

(3)  Procedure governs the security of the information and
data collection system, including verification, access to data, and
protection of the privacy of youth under the jurisdiction of the
facility.  (ACA 8118)

(4)  Using facility goals and objectives as guidelines,
facility staff identify information needs prior to the collection of
data for the management information system.  The information
system should have the capacity to deliver two basic types of
information:

(a)  Standard information consisting of the data required for
management control, such as the number of admissions and
releases per day, the number of youth in the facility at a given
time, facility caseload levels; and

(b)  Demand information, consisting of information that
can be generated when a report is required, such as the number
of admissions or releases during a 12 month period by offense,
length of stay and type of release.  (ACA 8119)

(5)  Policy and procedure for collecting, recording and
processing data are thorough, uniform and precise.  (ACA 8120)

(6)  The facility administration collaborates with juvenile
justice, and related service agencies in information gathering,
exchange and standardization.  (ACA 8122)

R547-4-8.  Research and Evaluation.

Research can assist in establishing goals, objectives and
plans for the future.  To the extent that outside research
activities do not interfere significantly with facility operations
and useful results are anticipated, such activities should be
encouraged.

(1)  The facility administrator supports research activities
related to facility programs.  (ACA 8125)

(2)  The state office reviews all research designs prior to
the start of research.  (ACA 8128)

(3)  Policy and procedure governs the conduct of research
in the facility to ensure compliance with state and federal
guidelines and with state policy on the use and dissemination of
research findings.  Such policies and procedures developed shall
conform with JCR-7-201.  (ACA 8129)

R547-4-9.  Protective Services to Residents.
Staff members of a detention/shelter facility must be

informed of their legal responsibility to report incidents of abuse
and neglect.  Facilities must ensure that all incidents are
reported to the appropriate law enforcement authority and State
agency.  Each incident must be carefully and thoughtfully
investigated.  The due process rights of both the youth and the
staff members involved must be respected.

(1)  All staff members and volunteers shall be instructed by
administration regarding child abuse and neglect, its definition
under the law, and their responsibility to report all such
incidents according to State law.

(2)  A detention/shelter facility shall report any suspected
or alleged incidents of child abuse or neglect to the local law
enforcement agency having jurisdiction, the district office of
Field Services, Division of Family Services, the State Office of
the Division of Youth Corrections, and shall cooperate fully in
the investigation of any such incident.

(3)  A detention/shelter facility shall have written
procedures for handling any suspected incident of child abuse,
including:

(a)  Procedure for ensuring that the staff member involved
does not work directly with the youth involved until the
investigation is completed;

(b)  Procedure for conducting an in-house investigation of
the incident.

R547-4-10.  Volunteer Involvement.
Volunteers affect a youth’s attitude by showing that citizens

are interested in him/her and that people help others for reasons
other than financial reward.

(1)  A staff member shall be assigned to be responsible for
administering the volunteer services program.  (ACA 8406)

(2)  Procedures will specify the lines of authority,
responsibility and accountability for the volunteer services
program.  (ACA 8407)

(3)  Volunteers will be recruited from various cultural and
socio-economic segments of the community.  A high degree of
care shall be used in selecting and screening volunteers.
Volunteers shall be subject to character and reference checks
similar to those performed for employment applicants.  (ACA
8408)

(4)  Prior to assignment, each volunteer will complete an
orientation and training program appropriate to the nature of the
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assignment.  (ACA 8409)
(5)  There will be a system for official registration and

identification of volunteers.  (ACA 8410)
(6)  Volunteers will agree in writing to abide by all facility

policies, particularly those relating to confidentiality.  (ACA
8411)

(7)  Policy will specify that volunteers will perform
professional services only when certified or licensed to do so.
(ACA 8412)

(8)  Policy and procedure provides that the administrator
will curtail, postpone or discontinue the services of a volunteer
or volunteer organization when there are substantial reasons for
doing so.  (ACA 8413)

(9)  Statutes or regulations shall provide against liability or
tort claims in the form of insurance, signed waivers or other
legal provisions, which are valid for the State of Utah.  (ACA
8414)

(10)  Volunteers should never be substituted for regular
staff.  Staff is responsible for discipline and security.

(11)  For detention, at least one staff member should be
present at all volunteer activities.

(12)  Volunteers shall respect the privacy of residents, shall
refrain from probing into their background, and shall respect
plans made for the youth by responsible agencies.

R547-4-11.  Sanitation, Safety, Clothing, Personal Hygiene
and Grooming.

(1)  The detention/shelter facility has available to it the
services of a qualified fire and safety officer who reviews all
policies and procedures related to safety and fire prevention.
(ACA 8193)

(2)  The facility complies with state and local fire,
sanitation, safety and health codes.  The facility shall be
inspected at least annually by appropriate state officials to
ensure the health and safety of personnel and residents.  Copies
of all reports shall be submitted to the Division of Youth
Corrections and Division of Family Services, and to the
detention/shelter facility administrator.

(3)  There is a written procedure which specifies the means
for the prompt release of detained juveniles from locked areas
in case of emergency, and provides for a back-up system.
Personnel should be thoroughly trained in evacuation
procedures.  Their responsibilities in emergency situations
should be clearly defined, including the location of keys and
evacuation routes.  Designated staff shall meet with local fire
officials at least once a year for training in the use of fire
equipment and emergency removal of youth.  (ACA 8198)

(4)  Polyurethane foam mattresses will not be used in the
facility.  (ACA 8202)

(5)  There is a written housekeeping and preventive
maintenance plan for the facility’s physical plant, which is
reviewed annually and updated as needed.  Buildings shall be in
good repair and in clean, sanitary condition and shall
consistently conform to standards set forth by the appropriate
regulating agencies.  (ACA 8203)

(6)  Equipment shall be in good repair, with protective
safety devices.  All electrical equipment shall be properly
grounded.

(7)  Facility floors are kept clean, dry and free of hazardous

substances.  (ACA 8204)
(8)  All cleaning supplies, detergents shall be kept in a

locked room or cabinet.  Highly flammable material such as
paint and thinners shall not be stored in the facility.

(9) The grounds shall be well-kept and suitably landscaped,
free from insect-breeding places, broken glass and debris.

(10)  Policy and procedure provides for the control of
vermin and pests.  (ACA 8206)

(11)  Sanitation and safety procedures shall be reviewed
regularly by responsible agency.  (ACA 8208)

(12)  Policy and procedure provides for the issue of
suitable clothing to residents.  (ACA 8209)

(13)  Procedure provides for the issue of suitable bedding,
linen and towels to residents.  Each youth shall have an
individual, standard-size bed with fire retardant mattress
equipped with mattress cover, sheets, pillow, pillow case, and
blankets.

(14)  Procedures specify that each resident shall be held
accountable for his clothing and bedding.  (ACA 8211)

(15)  Laundry services are sufficient to permit exchange of
resident clothing, bedding, linen and towels at least weekly or
more often where health reasons dictate.  (ACA 8212)

(16)  The store of clothing, linen and bedding exceeds that
required for the facility’s maximum youth population.  (ACA
8213)

(17)  There are sufficient facilities in the housing areas to
permit youth to shower upon entry and daily thereafter.  (ACA
8214)

(18)  As appropriate, hair care services shall be made
available to youth, but must not violate required security
measures.  (ACA 8215)

(19)  Articles necessary for maintaining proper personal
hygiene are provided.  As part of the admissions process, each
youth should be provided, but not limited to, soap, a toothbrush,
toothpaste or powder, a comb and toilet paper.  Shaving
equipment should be made available upon request, and the
hygiene needs of women should be met.  (ACA 8216)

(20)  Thorough cleaning and disinfecting of youth’s
personal clothing is done when necessary before storage or
before allowing a youth to keep and wear his or her personal
clothing.  (ACA 8217)

(21)  Frequent inspection of living areas shall be made to
aid in control of body pests.  Immediate extermination measures
shall be taken when body pest infestation occurs, including
spraying or fumigation of bedding, clothing, equipment, and all
areas of the building supportive to existence and reproduction
of the pests.

R547-4-12.  Food Services.
The food service program requires three full meals per day,

served at reasonable intervals, adequate in quantity and
nutritional value, and attractively prepared.  Careful planning of
menus and competent supervision in food preparation is
required.

(1)  The facility administration may elect to provide meals
and food service by one or more methods:

(a)  Food preparation and service in an on-site kitchen by
staff who are employees of the facility

(b)  Contract for catered food service.
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(2)  Food preparation sources must meet the conditions and
requirements, including license, established by the state
departments of Public Health/Sanitation.

(3)  Meal preparation shall consider variety, food flavor,
nutrition, texture, temperature, appearance and palatability.
(ACA 8260)

(4)  All menus should be planned, dated and available for
review at least one week in advance.  When food is purchased,
prepared, and served by staff, notations should be made of any
substitutions in the meals actually served.  Menus, as used,
should be retained for one year after date of use to assist in
review and evaluation.  (ACA 8261)

(5)  There is a single menu for staff and youth.  Staff
members shall be served meals no different in quality or menu
than that served to youth.  (ACA 8262)

(6)  The food service plan is subject review by a certified
dietician.  Dietician services may be obtained from a local/state
governmental or a private agency.  (ACA 8263)

(7)  Procedure provides for special diets as prescribed by
appropriate medical personnel or dietician.  (ACA 8264)

(8)  Where youths’ religious beliefs require their adherence
to dietary laws, efforts are made to provide such special diets.
Procedure should provide for special diets as approved by the
chaplain or facility administrator.  (ACA 8265)

(9)  Procedure requires that accurate records are maintained
of all meals served.  A uniform system should be established to
record the number, cost and type of meals served residents,
employees, and guests.  Such records are required for fiscal
accounting, dietary purposes and budget planning.  (ACA 8266)

(10)  Policy provides for no more than 14 hours between
the evening meal and breakfast, if no bed snack is allowed, and
a minimum of two hot meals every 24 hours.  Three meals
should be provided at regular meal times during each 24-hour
period.  For newly-admitted youth, a light meal shall be made
available, if desired, between evening meal and breakfast.
Ample servings should be provided to meet the needs of
growing youth.  (ACA 8267)

(11)  Policy precludes withholding food and variation in
the standard food menu as reward or disciplinary measures.
There should be no sanctions for not eating all food served.
Special food may be utilized in celebrations, award ceremonies
or in recognition of special achievement.  Youth should not be
allowed to store food in their rooms.  (ACA 8268)

(12)  Space is provided for group dining, except where
security or safety considerations justify otherwise.  Although
dining arrangements will vary depending on the size and design
of the facility, meals should not be served in the youth’s room
unless it is necessary for purposes of safety or security.  Any
multi-purpose room may be used to feed residents in a group
setting as long as the room is suitable hygienically.  (ACA 8269)

(13)  Policy and procedure requires that all meals are
served under direct supervision of staff members.  When
feasible staff shall eat their meals with the youth.  (ACA 8271)

(14)  Procedure provides that youth have a right not to
participate in food service work, and those who do are carefully
screened.

(15)  Food service personnel should be in good health and
free from communicable disease and open, infected wounds.
They should practice hygienic food handling techniques and be

periodically checked for personal hygiene.  (ACA 8272)
(16)  There are sanitary, temperature-controlled facilities

for the storage of all foods.  (ACA 8273)
(17)  The food service operation is supervised by a

designated staff member who is selected based on interest and
demonstrated ability in food service.  This person should be
familiar with the security aspects of detention and be effective
in training and supervising youth assisting in food service
operations.  In a small facility, an employee may be charged
with responsibility for food service as part of his or her overall
duties.  (ACA 8274)

(18)  All food service personnel shall comply with
applicable state and local health laws and regulations.
Local/State health regulations require certification for food
handlers.  Where permits are required, they should be current
and posted.  There should be regular inspections for cleanliness,
illness or infection.  (ACA 8276)

(19)  Procedure requires regular inspection of all food
service areas and equipment by administrative or dietary
personnel.  Food service facilities shall also be inspected
regularly by appropriate health department officials.  (ACA
8277)

(20)  When food must be transported, approved heated or
insulated food containers must be utilized in order to maintain
minimum/maximum food temperatures.

(21)  Food service facilities and equipment meet
established safety and protection standards and requirements.
Food service facilities and equipment should meet all standards
and requirements of state and local codes.  (ACA 8278)

R547-4-13.  Medical and Health Care Services.
(1)  The facility administrator or a District/Regional

Director, if State administered, is responsible for the facility’s
medical services, according to statutory and policy provisions,
and which are described in the Policy and Procedures manual.

(2)  The program makes provisions for medical
examination of any employee or youth suspected of a
communicable disease.  (ACA 8220)

(3)  Written standard operating procedures exist for the
following:  (ACA 8222)

(a)  Obtaining medical consent as needed;
(b)  Health admission screening;
(c)  Essential nonemergency medical services;
(d)  Emergency medical and dental services;
(e)  Deciding the emergency nature of illness or injury;
(f)  Notification of next of kin or legal guardian in case of

serious illness, injury or death;
(g)  Making staff aware of special medical problems;
(h)  Delousing procedures;
(i)  Detoxification procedures; and
(j)  Pharmaceuticals.
(4)  Treatment by medical personnel other than a physician

is performed pursuant to written standing or direct orders.  In
lieu of standing orders, physician assistants and nurse
practitioners may practice within the limits of applicable state
laws and regulations, providing that such practice(s) is
authorized by the responsible physician.  (ACA 8225)

(5)  As appropriate, an agreement exists between the
facility administration and a nearby hospital for medical services
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which may be needed.  (ACA 8226)
(6)  First aid kit(s) are available in the facility.  The

responsible health care agency approves the contents, number,
location and procedure for periodic inspection of the kit(s).
(ACA 8229)

(7)  Admission screening is performed on all residents
upon admission to the facility and before being placed in the
general population.  (ACA 8230)  Notations should be made in
youth’s record if any of the following items apply:

(a)  Possibility of pregnancy;
(b)  Possibility of venereal disease;
(c)  Current illnesses and health problems;
(d)  Medications taken and special health requirements;
(e)  Notation of body deformities, trauma markings,

bruises, lesions, ease of movement, jaundice;
(f)  Condition of skin and body orifices, including rashes

and infestations; and
(g)  Other general medical/condition problems.
(8)  At the time of admission to the facility, youth are

informed of the procedures for gaining access to medical
services.  (ACA 8233)

(9)  Youth’s medical complaints are monitored and
responded to daily and as needed.  (ACA 8234)

(10)  Facility personnel are trained in first aid and use of
emergency care procedures.  (ACA 8237)

(11)  A special program shall be developed for youth
requiring close medical supervision.  A written medical
treatment plan for each of these patients is developed and
approved by a physician, which includes directions to medical
and nonmedical personnel regarding their roles in the care and
supervision of these patients.  (ACA 8244)

(12)  Detoxification from opiates, barbiturates and similar
drugs is performed only under medical supervision.  A
community health facility should perform this function prior to
admission to the facility.  When done in the facility it should be
done under close supervision by medical personnel and trained
facility staff.  (ACA 8245)

(13)  The person administering medications is accountable
for administering medications according to medical orders and
records the administration of medications in a manner and on a
form approved by the responsible physician.  The administration
of drugs and remedies referred to in this standard does not
include the administration of psychiatric medication or
medications administered intramuscularly.  Such medications
should only be administered by trained medical personnel of at
least the level of registered nurse.  (ACA 8247)

(14)  Limitations on the use of drugs.  (ACA 8248)
(a)  Stimulant, tranquilizing, and psychotropic drugs should

only be used when:
(i)  Such drugs are prescribed and administered by a

licensed physician;
(ii)  The program has a procedure, approved by the State,

for recording all administrations of such drugs to youth, and for
monitoring the short and long-term effects of such drugs (the
record maintained by the program should include the type and
quantity of the drug administered, together with the date and
time of day; the physician’s reason for the prescription; the
physician’s observations of the effects of the drug, together with
the written observations of other personnel and those of the

youth);
(iii)  Personnel who directly administer drugs to youth have

received specialized training;
(iv)  The administration of drugs and medications which

parents would usually administer upon a physician’s instructions
may be administered by facility staff pursuant to a physician’s
prescription.  However, the dangers involved in the
administration of intramuscular and psychotropic drugs require
the greater safeguards provided in the standard; and

(v)  Under no circumstances should stimulant,
tranquilizing, or psychotropic drugs be used for purposes of
program management or control, or for purposes of
experimentation and research.  (ACA 8249)

(15)  The detention/shelter medical record shall contain all
significant medical and health care data while youth remains in
the facility.  (ACA 8250)

(16)  Procedures provide that when a resident in the facility
is in need of hospitalization a staff member, or other authorized
person, accompanies him or her and stays with the youth at least
during admission.  (ACA 8253)

(17)  All examinations, treatments and procedures affected
by informed consent standards are likewise observed for the
care of youth; and the informed consent of the youth, parent,
guardian or legal custodian applies where required by law.
Informed consent is the voluntary consent to a treatment,
examination or procedure by the patient after the patient
receives the material facts regarding the nature, consequences,
risks and alternatives concerning the proposed treatment,
examination or procedures.  (ACA 8254)

(18)  Procedures provide for the prompt notification of the
youth’s parents/guardians and the responsible agency in case of
serious illness, surgery, injury or death.  In case of serious
illness or accident, the youth’s parents, custodian and the court
shall be notified immediately.  (ACA 8255)

(19)  Procedures provide for payment of the youth’s
medical care through their parents’ medical insurance, medicare
coverage or other alternatives, where possible.  (ACA 8256)

(20)  For youth being transferred to other facilities,
summaries or copies of their medical history records are
forwarded to the receiving facility prior to or at arrival.  (ACA
8257)

(21)  There are medical services to meet the health care
needs of females.  Obstetrical, gynecological, and health
education services are provided as needed.  (ACA 8258)

R547-4-14.  Security and Control.
The greatest degree of security for staff and residents is

achieved through positive relationships between these groups;
therefore, programs should emphasize positive relationships.

(1)  Sufficient staff shall be available so that residents are
not left unsupervised at any time.  At least one staff person shall
always be present when youth are detained.  (ACA 8281)

(2)  Outside lighting should be sufficient to provide
visibility for surveillance of all areas of the facility perimeter.
Security devices which pose a serious threat to the safety of
youth should not be utilized.  (ACA 8282)

(3)  There is a manual containing the facility’s policies and
procedures for security and control, which includes detailed
instructions for implementing these procedures; the manual is
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made available to all personnel and is reviewed annually and
updated as necessary.  These procedures should be written and
available to all staff, and should address, at a minimum:

(a)  Searches of residents, their rooms or property;
(b)  Control of contraband;
(c)  Population counts;
(d)  Key, tool or utensil control;
(e)  Visitation;
(f)  Emergency procedures; and
(g)  Staffing.  (ACA 8286)
(4)  Procedure requires that all security perimeter entrances,

exterior doors, and all doors which the facility administrator
determines should be locked, are kept locked except when used
for admission or exit of employees, detained youth or visitors,
and in emergencies.  Staff members only must exercise and
control security measures, and shall not permit youth assistance.

(5)  Procedure provides for regular and frequent
inspections and maintenance of all security devices, locks and
doors, to ensure their proper working order and to detect escape
efforts.  Any damaged or nonfunctioning security equipment
must be promptly repaired.  (ACA 8288)

(6)  There shall be a procedure for regular searches of the
facility, the youth confined, and any vehicles which are used to
transport youth.  The procedures must include consideration of
the following factors:

(a)  Conducting searches no more frequently than necessary
to control contraband;

(b)  Respecting residents’ rights to any property authorized
by institution regulations; and

(c)  Avoiding undue force, embarrassment or indignity to
the individual.

(7)  Search of Residents.
(a)  With the exception of visual inspection of the mouth,

no search of residents shall be conducted by a person of the
opposite sex.

(b)  Strip searches shall be performed only when there is a
reason to believe that weapons or contraband will be found.

(c)  Body cavities searches shall be performed only when
there is probable cause to believe that weapons or contraband
will be found.

(i)  With the exception of the mouth, during all body cavity
searches performed visually, at least two personnel of the same
sex as the youth being examined shall be present.

(ii)  With the exception of the mouth, all body cavity
searches performed manually shall be done by medically trained
personnel, such as a doctor or nurse.  At least one member of the
examining team must be a member of the same sex as the youth
being examined.

(8)  Youth permitted to leave the facility or grounds
temporarily shall be searched upon re-entry.

(a)  The search should be limited to scope to uncover items
which the resident had access to while away from the facility.

(b)  Where the youth’s absence from the facility is the result
of voluntary participation in an outside program, the youth
should be given prior notice that such participation will subject
the youth to routine searches upon re-entering the facility.

(9)  Chemical agents for security uses are not used by
facility staff.  (ACA 8293)

(10)  Material used for security purposes shall be designed

so as to cause no injury to youth or staff.
(12)  Procedure governs the control and use of keys to

include:  (ACA 8295)
(a)  Youth shall not be permitted to handle, use or have

detention keys of any type in their possession.
(b)  An inventory of all keys should be made each day.
(c)  Detention keys must be stored in a secure key locker

when not in use.
(d)  There must be at least one full set of detention keys

separate from those in use, stored in a safe place accessible only
to staff members, for use in an emergency.

(13)  Procedure governs the control and use of tools and
culinary equipment to include procedure for:  (ACA 8296)

(a)  After use, tools and equipment shall be accounted for
by the staff member on duty and returned to their proper storage
space.

(b)  Eating utensils shall be accounted for after each meal
and returned to the kitchen.

(c)  Kitchen cutlery, such as paring knives, butcher knives,
shall be inventoried daily.

(14)  When it is necessary for outside maintenance men to
work in a detention living area, as appropriate, youth should be
removed from the area and the living area carefully searched
before youth are re-admitted.  Maintenance tools should be
carefully checked into and out of the detention area.

(15)  Procedure governs the control and use of all
flammable, toxic and caustic materials.  (ACA 8297)

(16)  There are procedures for dealing with escapes or
runaways; these are reviewed at least annually and updated as
necessary.  (ACA 8300)

(17)  There are written plans that specify procedures to be
followed in emergency situations (e.g., fire, disturbance, taking
of hostages) which are made available to all personnel; these
plans are reviewed annually and updated as necessary.  (ACA
8301)

(18)  All facility personnel receive periodic training and
review in the implementation of written emergency plans,
security measures and handling special incidents such as assault,
disturbance, fire, and natural disasters.  (ACA 8303 See also
8103 and 8106)

(19)  Written plans govern space arrangements and
procedures to follow in the event of a group arrest that exceeds
the maximum capacity of the juvenile detention/shelter facility;
these plans are reviewed annually and updated as needed.
(ACA 8302)

(20)  The facility has equipment necessary to maintain
essential lights, power and communications in the event of an
emergency.  The facility should have emergency power units,
either battery or motor driven, to provide essential lighting and
maintain communications.  (ACA 8306)

(21)  Emergency equipment is tested at least quarterly for
effectiveness and is repaired or replaced if necessary.  (ACA
8307)

(22)  The program has a written policy restricting the use
of physical force to instances of justifiable self-protection,
protection of others, prevention of imminent and substantial
destruction of property, and prevention of escapes, and only to
the degree necessary, and in accordance with appropriate
statutory authority.  (ACA 8309)
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(23)  Transportation is available for use in emergencies.
(ACA 8312)

R547-4-15.  Supervision.
(1)  Whenever youth are detained or placed in shelter, there

must be sufficient staff members present in the facility to
provide resident supervision and to insure their presence and
safety.

(a)  Supervision of residents shall be constant through
visual and audio means.

(b)  A shift log, in ink, shall be maintained as a record of
incidents and activities occurring each day.

(c)  Any youth confined to a room for whatever purpose,
during any period, shall be checked frequently in-person,
visually, or by audio monitor.  During waking hours, residents
shall be visually observed not less than once every 60 minutes.
Frequency of visual and in-person contact shall be increased, as
appropriate, when youth are seriously upset, agitated, or
depressed.

(d)  Under the following conditions, supervision shall be
provided by a person of the same sex as residents:

(i)  When females are detained, an adult female must be
present and shall always accompany male attendants entering
female sleeping rooms when occupied.

(ii)  When procedures require physical contact or
examination, such as strip searches.

(iii)  During periods of personal hygiene activities and care
such as showers, toileting, and related activities.

(This standard does not prohibit the use of necessary force
by a staff member of a sex other than that of a resident.)

(2)  When the special needs of the youth cannot be met or
their health, safety and welfare cannot be guaranteed, the staff
coverage shall be increased.

(3)  As appropriate, the hours of work for each
detention/shelter care worker should be arranged to allow for at
least a 15-minute overlap in the shift of the person replacing him
or her, to give time to complete the log, discuss the immediate
problems of individual youth, and assure proper transition of
duties between shifts.

(4)  Periods of rest and sleep appropriate for the age of the
youth shall be provided.  Designated lights-out time shall be
determined by administrative policy, but shall not be set earlier
than 10 p.m.

(5)  Male and female residents shall not occupy the same
sleeping room.

(6)  There shall be no viewing devices, e.g., peep holes,
one-way vision mirrors, of which youth are not aware.

(7)  Detained youth shall be completely protected from
public view.

(8)  No youth shall be allowed to have authority or
disciplinary control over or permitted to supervise, other youth.

(9)  Youth shall be prohibited from engaging in any
activities which create an unreasonable risk for injury.

(10)  When a youth has to be removed from the group
because of disruptive behavior, he shall be taken to his own
room unless his behavior is so disruptive that the use of a secure
observation room becomes necessary.

(11)  Staff members working with youth shall not offer
casework advice regarding the individual’s alleged offenses or

legal issues.  Staff shall not attempt to interrogate the youth
concerning the reasons for his detention/shelter, nor offer
promises or solutions for disposition of his case.

(12)  Nonstaff persons, such as volunteers, should provide
only that supervision necessary to direct or to perform the
specific activity.  Security supervision remains with staff
members.

(13)  Facility staff shall:
(a)  Have frequent contacts with the youth to help them

with their adjustment and day-to-day problems; and
(b)  Plan an appropriate activity schedule for the youth.
(14)  When it is determined that an individual is a suicide

risk or demonstrates other serious mental distress, access to
professional clinical services, e.g., licensed psychiatrist,
psychologist or social worker, shall be provided in addition to
constant staff supervision.

R547-4-16.  Resident Rights.
(1)  Policy and procedure provides that youth are not

subject to discrimination based on race, national origin, color,
creed, sex, or physical handicap.  (ACA 8314)

(2)  Policy prohibits the facility from conducting medical
or pharmaceutical testing for experimental or research purposes.
(ACA 8317)

(3)  Policy shall govern participation by detained youth in
nonmedical and nonpharmaceutical research.  Voluntary
participation by residents in nonmedical, nonpharmaceutical
testing should be permitted only after a review of the research
design indicates the probability that no negative effects will
accrue to youth in the program.  Participation by youth should
be documented by a signed agreement.  Policies and procedures
governing research projects shall conform to the Department of
Human Services’ standards on research on humans.  (ACA
8318)

(4)  There is a written resident grievance procedure, which
is made available to all youth.  (ACA 8319)

(5)  Each youth shall be permitted to make requests or
complaints to the administration, without censorship as to
substance.

(6)  Procedure provides that youth can participate in
religious services and counseling on a voluntary basis, subject
only to the limitations necessary to maintain order and security.
(ACA 8320, also see 8360)

(7)  Procedure provides that supervision and control of
residents in the facility is exercised by authorized personnel
only.  (ACA 8321)

(8)  Procedures shall grant youth daily access to
recreational opportunities and equipment, including, when the
climate permits, outdoor exercise.  (ACA 8323)

(9)  There are no restrictions on the right of youth to
determine the length and style of their hair, except in individual
cases where such restrictions are necessary for reasons of health
and safety.  (ACA 8324)

(10)  Restrictions on the right of youth to keep facial hair
are prohibited, except in individual cases where such restrictions
are necessary for reasons of health and safety.  (ACA 8325)

(11)  Policy and procedure governs the possession of
clothing or jewelry of resident.  (ACA 8326 and 8327)
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R547-4-17.  Rules, Discipline, Secure Observation, Use of
Restraints.

Youth in detention/shelter are often in a tense or unsettled
emotional state which may lead to displays of anger, tension,
loss of self-control, frustration, or violence directed toward staff
or other residents.  Staff shall attempt to prevent such behavior
by recognizing indications of impending behavior and
intervening in a positive, constructive manner to neutralize or
prevent such acting-out or assaultiveness.  Secure observation
in detention or use of restraints shall be used only to control
behavior which is a clear and present danger to the resident, to
other residents, to staff, or property.

Equitable and consistent discipline is a prerequisite for
proper facility operation.

A well-trained staff is essential to good discipline within
the facility.  Written regulations and the possible consequences
for infractions provide consistent direction to both staff and
youth.

The administrator of the facility is solely responsible for
the care of the resident youth in accordance with approved
standards.  He or she will take cognizance of the
recommendations of judges, probation officers, social workers
regarding confinement and program restrictions for the youth
while in the facility.  However, subject to approved standards,
the administrator will have the final authority to decide whether
or not these recommendations of such judges, probation officers,
social workers will be implemented.

(1)  All personnel who deal with youth shall receive
sufficient training so that they are thoroughly familiar with the
rules of resident conduct, the sanctions available, and the
rationale for the rules.  (ACA 8331.  Also 8106)

(2)  Policy and procedure provides that youth are not
subject to corporal or unusual punishment, humiliation, mental
abuse, or punitive interference with the daily functions of living,
such as eating or sleeping.  (ACA 8342)

(3)  Written rules of resident conduct outline acts
prohibited within the facility and penalties that may be imposed
for various degrees of violation.  Where a language or literacy
problem prevents a youth from understanding the rules, a staff
member or other qualified individual should assist the youth.
(ACA 8328 and 8322)

(4)  Written facility rules and possible types of disciplinary
sanctions are made available to each new resident and posted
conspicuously in facility housing areas.  Staff members shall
assist youth in understanding the rules.  (ACA 8329.  Also see
8345)

(5)  Procedure ensures that prior to privilege suspension the
youth has the reasons for the restriction explained to him/her,
and has an opportunity to explain the behavior leading to the
suspension.  (ACA 8333)

(6)  Whenever a youth is removed from the regular
program, such as school, recreation, he or she shall be seen by
a counselor or probation officer as soon as possible, but not
more than 24 hours after removal.  (ACA 8337)

(7)  All disciplinary action shall be directly related to the
behavior in question, and must be documented in the youth’s
record.  (ACA 8334)

(8)  Disciplinary reports must be prepared by staff members
and shall include the following information:  (ACA 8335)

(a)  A written statement of the rule violation, if any;
(b)  any staff or resident witnesses;
(c)  disposition of any physical evidence;
(d)  any immediate action taken, including the use of force;

and
(e)  reporting staff member’s signature and date and time

report is made.
(9)  Professional staff shall be responsible for discipline of

residents.
(a)  Under no circumstances should youth be allowed to sit

in judgment on each other.
(b)  Group discipline for the misbehavior of one or more

youth is prohibited.  Discipline must be meted out on an
individual basis.

(c)  A youth shall never be in the position of administering
discipline or regulating privileges of another youth.  The
authority for enforcing rules shall not be delegated to residents.
This regulation is not to be interpreted as eliminating all forms
of youth input, such as participation in living unit meetings.

(10)  Detailed policy and procedures shall be developed
and adopted by each facility as to the use of temporary lock-up
or secure observation for detained residents.  Temporary lock-up
or secure observation may not be used to punish residents.  Less
restrictive measures should be used whenever possible.

Any youth subject to lock-up or secure observation
pursuant to this subsection shall have a right to have such lock-
up or secure observation reviewed by staff designated by the
facility director within a reasonable time following confinement.
The youth shall be informed of his right to review at the time of
lock-up or secure observation.

(a)  During waking/program hours, involuntary lock-up or
secure observation of a youth may be authorized for a period not
to exceed three hours where a resident violates a facility rule
and such lock-up or secure observation is necessary to preserve
order or maintain security within a unit or facility.  Residents
shall have a review after the first hour to determine whether
continued lock-up is necessary and justified.  At the end of any
three hour lock-up period, continued lock-up shall be subject to
review and approval by staff designated by the facility director
to review and approve continued lock-up.

(b)  Involuntary temporary lock-up or secure observation
of a youth may be authorized for a period of up to 24 hours if
evidence clearly demonstrates that:  (ACA 8336 and 8340)

(i)  The youth presents an immediate threat of physical
harm to him/herself or another person;

(ii)  The youth presents an immediate threat of escape; or
(iii)  The youth is involved in repetitious acts of

misconduct which cannot be controlled in any other manner and
which require his removal for the protection of him/herself or
another person.

Residents who are subject to lock-up or secure observation
(up to 24 hours) shall have a review after the first hour to
determine whether or not continued lock-up is justified and
under what conditions.  When a decision is made to continue the
lock-up status, a review shall then be conducted by staff
designated by the facility director at least every eight waking
hours or at the beginning of each change of work shift,
whichever comes first, to assess the condition of the youth and
determine whether continued lock-up is justified.
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(c)  Policy and procedure specifies that, behavior
permitting, youth placed in secure observation are afforded
living conditions and privileges approximating those available
to the general resident population; exceptions are justified by
clear and substantial evidence.  (ACA 8338, Also 8175)

(d)  Youth placed in secure observation must have constant
visual and audio supervision by staff.  In addition, youths shall
be checked frequently, at least every 60 minutes, either by direct
visual contact or direct communication and visited at least twice
each day during waking hours by facility or administrative
personnel.  A visit does not include routine visual checks.
(ACA 8339)

(e)  When residents are placed in secure observation, the
following procedure shall be followed:  potentially dangerous
articles shall be removed from the resident.  This includes
articles of clothing, such as belts, if there are reasonable grounds
to believe such clothing constitutes a substantial threat to the
health or safety of the resident.  In no case shall all clothing be
removed.

(f)  A central record of all lock-ups or secure observation
pursuant to this subsection must be maintained, which shall
include the date and period of lock-up or secure observation and
who initiated the confinement and reason.

(11)  Involuntary lock-up or secure observation of a youth
may be authorized upon admission of the youth to a facility.
Such lock-up or secure observation shall not exceed 12 waking
hours and shall be terminated upon completion of the following
activities:

(a)  Orientation of the youth concerning facility rules and
policies;

(b)  Health review by detention staff or medical personnel
for communicable diseases or physical ailments;

(c)  Evaluation of the youth to determine supervision and
control needs; and

(d)  Adjustment of the youth to the crisis and anxiety of
arrest and detention.

(12)  Policies and procedures developed for voluntary lock-
up shall include a provision for review every four waking hours
by designated staff.

(13)  Policy and procedure govern the use of mechanical
restraint equipment, including approval by facility director or
designated personnel and with constant visual and audio
observation by staff when used.  Instruments of restraint such as
handcuffs, should never be applied as punishment, or for more
time than is absolutely necessary.  Instruments of restraint
should be used only as a precaution against escape during
transfer; for medical reasons, by direction of the medical officer;
or to prevent resident self-injury, injury to others or property
damage.  No resident placed in physical restraints is left without
constant visual and audio supervision by staff.  (ACA 8308)

(14)  The plan for handling major law violations by
residents or staff provides for the reporting of the matter to law
enforcement or juvenile court authorities.  Major crimes
committed by youth in custody should not be handled internally
but referred to law enforcement or juvenile court authorities.
Where such authorities accept jurisdiction, determination of
guilt and imposition of punishment becomes their responsibility.
In such cases, the facility should only impose those sanctions
necessary for facility security.  If the law enforcement or

juvenile court authorities do not pursue the charge, the facility
should treat the matter as a major rule violation.  (ACA 8341)

R547-4-18.  Admission Policy.
Admission to a detention/shelter facility is the

responsibility of the Division of Youth Corrections.  The
Division recognizes that many youth do not require secure
detention/shelter.

(1)  The Division shall define in writing the
detention/shelter admission guidelines, R547-13.

(2)  Each youth brought into the intake/admissions process
is informed of the steps in the process at the initiation of
intake/admission.  (ACA 8387)

(3)  No youth shall be held in a detention facility for any
period of time as a form of sentence or in lieu of commitment to
the State Division of Youth Corrections, except as provided by
Section 78-3a.

(4)  The admission guidelines should be reviewed no less
than annually Division Regional Directors and the facility
administrator.

(5)  The detention/shelter of all youth shall be subject to
review by the court.  When there are indications that a youth
placed in detention/shelter does not need this type of care, or
when the facility staff identifies a youth who is being damaged
by the detention/shelter experience, the person in charge of the
facility shall be responsible for bringing this information to the
immediate attention of the assigned court/agency worker and the
court judge having jurisdiction.

R547-4-19.  Admission Procedure.
The legal responsibility for detention/shelter admissions is

that of the Division of Youth Corrections.  A thoroughly
planned and well-organized admission process is an
indispensable prerequisite to good facility management.

(1)  Admission procedures shall conform with the Division
Detention Admissions Guidelines, R547-13.

(2)  Upon admission, the following requirements shall be
adhered to and shall be included in written procedures:

(a)  A staff member of each sex shall be available or on call
at all times to receive youth for detention/shelter.

(b)  Staff members accepting youth for detention/shelter
must determine that each is being held under proper legal
authority, and the identity of the person being admitted must be
verified as soon as possible.

(c)  Youth shall not be fingerprinted except as provided
under "Section E, Rule 39", of the Juvenile Court Guidelines
For Practice and Procedure manual.

(d)  A strip search of the youth shall be performed to assure
against the introduction of weapons or contraband.  See R547-
14(6)(a) and R547-14(6)(b).

(i)  All strip searches shall be conducted by a person of the
same sex as the youth being searched.

(ii)  When a strip search is performed, it shall be performed
in an area which insures the privacy and dignity of the
individual.  The youth shall not be exposed to the view of others
not specifically involved in the process.

(iii)  A body cavity search shall be performed only when
there is probable cause to believe that weapons or contraband
will be found.  See sections 13.06 and 13.07.
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(iv)  All personal clothing shall be carefully searched for
contraband.

(e)  The youth’s personal property, if removed, shall be
properly itemized, signed for by the youth and staff, and held
safely.  He will be given the clear understanding that all
personal belongings will be returned to him when he leaves,
with the exception of illegal contraband.

(f)  Each youth shall be given a shower and clean under and
outer clothing, a clean towel, clean bedding, and necessary
toiletry and personal hygiene articles, including soap,
toothbrush, toothpaste, and comb.  Blankets should be in
sufficient number to maintain warmth under prevailing climatic
conditions.  The youth’s own clothing shall be laundered if
needed and safely stored, ready for his court appearance or
release.

(g)  The youth’s physical and emotional condition shall be
noted and recorded, along with identifying data:

(i)  The admitting staff member shall inquire into and
examine the youth for any obvious injuries, medical tags, rashes,
unusual cough or high temperature and determine, by
questioning, if there are medical problems including drug or
alcohol abuse, asthma, diabetes, epilepsy, mental distress or
other conditions which require medical attention.

(ii)  Any youth showing signs of or reports physical or
mental distress, drug or alcohol abuse, shall be referred to health
care personnel as appropriate.

(iii)  Any medication in the possession of a youth at
admission shall be labeled for identification and withheld until
a determination is made regarding the need for its continued use.
This determination shall be made at the earliest possible time.

(iv)  Any seriously injured or seriously ill youth must not
be admitted to the detention/shelter facility until a medical
examination has been conducted by a licensed physician.  A
written record of diagnosis, treatment, and medication
prescribed shall accompany the youth if detention admission
approval prevails.

(h)  Treatment, as directed by medical personnel, shall be
initiated immediately when body pests are detected.

(i)  Staff shall contact parents or other responsible persons
who have not been informed of the youth’s admission.
Verification of such contacts or attempted contacts shall be
recorded.

(j)  Interview/screening of youth by admission staff to
obtain identifying data, to answer questions and obtain
information.

(k)  Each youth shall receive a detention/shelter/court case
number.

(l)  If a youth is hungry at admission, he/she shall be given
sufficient food to sustain him/her until the next regular meal.

(m)  An initial orientation shall be conducted by
detention/shelter staff.  The orientation shall include:

(i)  Information pertaining to rising and retiring, meals,
mail procedures, telephone privileges, visiting, correspondence,
recreation, and medical care.

(ii)  Rules of conduct.
(iii)  Disciplinary procedures.
(iv)  Information regarding programs, such as education,

arts and crafts, counseling, and all social services.
(v)  Procedures for making requests or entering complaints

to staff members, judiciary or legal counsel.
(vi)  A copy of the printed detention facility rules,

expectations, and rights shall be available to each youth.  Staff
shall explain or clarify the contents of the material, especially
for youth who do not have adequate reading or comprehension
skills.

(3)  A notice of facility rules and residents’ rights shall be
posted in all living areas, other than sleeping rooms.

(4)  A record for each youth shall be established at
admission and maintained throughout the period of residence.
(See Chapter 5, Records/Reports, for specifics.)

(5)  After a youth has been admitted, showered, issued
clothing and other essentials, he shall not then be locked in a
room with no further explanation.  At this time staff must orient
the youth to the ground rules of his new surroundings and
provide appropriate counseling to help him/her utilize detention
in a positive manner.  Completion of orientation is documented
by a statement that is signed and dated by the juvenile.

(6)  Policy and procedure grant all youth the right to make
at least two local or collect long-distance telephone calls to
family members, attorneys or other approved individuals during
the admissions process.  Youth held should be afforded the right
to contact the above persons only, at the first practical
opportunity, during the admissions process.  If the youth is
unable to complete the call without assistance, a staff member
should provide that assistance or, if requested, should make the
call for the youth.  These phone calls should not be
electronically monitored.  Phone calls may be placed by staff to
verify the identity of person called.  Designated staff may
authorize payment of long-distance telephone call charges to
make initial contact with parents or an attorney for a youth who
is unable to contact them by calling collect.  (ACA 8348)

R547-4-20.  Communication:  Mail, Visiting and Telephone.
Procedures for communicating with family, relations,

friends and others concerned with the youth must protect the
youth’s personal rights and provide for reasonable security
practices consistent with the function of the facility.

(1)  There is no limit to the volume of mail a youth may
send or receive, or to whom they are sent to or received from,
except where there is clear and convincing evidence to justify
such limitations.  (ACA 8369 and 8344)

(2)  Procedures provide that resident letters, both incoming
and outgoing, are not read, except where there are identifiable
and articulate facts showing clear and convincing evidence of
the need for such action; if correspondence is read, the youth is
informed in advance and is present when the letter is opened,
and the action is documented.  All letters must be given to the
youth to whom they are addressed.  No youth shall be allowed
to open, read or deliver another youth’s mail.  (ACA 8370)

(3)  Procedure governs inspection of resident letters or
packages for money or contraband.  (ACA 8371)

(4)  Packages are exempted from the prohibition against
inspection and censorship and are subject to inspection at the
discretion of the facility.  Youth should be present during
inspection; youth are notified of any items withheld from them
and the action is recorded.  (ACA 8372)

(5)  All cash, checks, money orders sent to youth shall be
recorded and retained for the youth and held for them in
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accordance with the procedures of the facility, which are in
writing, and approved by the responsible agency.

(6)  If requested, the facility administration provides
postage for the mailing of a maximum of two letters per week
for each youth, excluding legal correspondence.  All legal
correspondence marked as such will be mailed.  Each youth
shall be permitted to send, at personal expense, an unlimited
number of letters.  Appropriate stationery, envelopes and a
writing implement shall be supplied, but youth may use such
items as they themselves provide.  (ACA 8374)

(7)  Procedures permit youth to send and receive sealed
letters to a specified class of persons and organizations,
including:  courts, counsel, officials of the confining authority,
government officials, administrators of grievance systems, and
members of the releasing authority.  Mail from youth to a
specified class of persons and organizations should not be
opened.  Mail to residents from the specified class of persons
and organizations may be opened only to inspect for contraband
and only in the presence of the youth.  (ACA 8376)

(8)  A released, transferred or discharged youth shall be
permitted to take all personal mail.  Additional mail received
shall be forwarded unopened.  If no forwarding address is
available, mail shall be returned, unopened, to the sender or Post
Office.

(9)  Youth shall not be denied mail rights for disciplinary
purposes, except that a serious violation of mail regulations may
result in close scrutiny.

(10)  Procedures governing visiting are reviewed annually,
and up-dated as needed.  All regulations pertaining to visiting
should be made available to all staff members, youth and their
visitors.  Evening and weekend visits should be encouraged in
order to accommodate the work schedules of parents/guardians.
(ACA 8377)

(11)  Procedures provide that attorneys, clergy and
professional workers may visit any time during regular waking
hours, except during meals.  Visitation by parents and legal
guardians may be limited only to the facility’s schedule, space
and personnel restraints, or where there are substantial reasons
to justify such limitations.  Visits by other individuals may be
authorized by a youth’s caseworker, probation officer or judge,
in which case the facility may require supervision of the visit by
the worker or officer.  Visitation of youth should be encouraged
and efforts should be made to facilitate visitation to the
maximum extent feasible consistent with the maintenance of
facility security and internal order.  Attorneys should be
afforded maximum access to their clients and should be
provided accommodations that ensure privacy.  The content of
any significant conferences between a staff member and visitor
should be recorded.  Caseworkers and probation officers should
be allowed to record their visits in the youth’s personal record.
(ACA 8378)

(12)  Search of visitors.
(a)  All visitors shall be required to register their name and

relationship to youth.
(b)  Visitors may be required to submit packages, purses,

handbags and briefcases for inspection by facility personnel
when there is some objective basis to believe that weapons or
contraband will be found.

(c)  Visitors may be required to submit to a frisk and pat-

down search by a facility or administrative employee, who is the
same sex as the person being frisked, when there is an objective
basis to believe that weapons or contraband will be found.  The
reason for the search should be explained to the visitor.

(d)  No search more extensive in scope than a pat-down or
frisk shall be performed.  In the event that there is probable
cause to believe that weapons or contraband will be found by a
more extensive search, admission to the facility should be
denied.

(e)  A "search notice" sign must be conspicuously posted.
The contents of the sign should specifically advise visitors of
the foregoing provisions.

(f)  Youth should be searched after each contact visit.  The
search should be limited in scope to uncover items which the
youth had access to as a result of the contact visit.

(g)  The visiting area should be thoroughly searched before
and after each visiting period.  (ACA 8380)

(13)  Procedure provides visiting facilities to permit
informal communication, including opportunity for physical
contact.  The use of barriers or devices to prevent physical
contact between visitors and youth should be prohibited except
where there is a clear and present danger of physical injury or
introduction of contraband.  (ACA 8381)

(14)  Sufficient telephone facilities shall be provided to
permit reasonable and equitable access to all youth.  Written
procedures should outline the hours of telephone availability
and any rules pertaining to telephone calls, such as time limits.
(ACA 8382)

(15)  Policy and procedure governing visitation, telephone
communication and mail is reviewed at least annually, and
updated if needed.  (ACA 8383)

(16)  Procedures ensure and facilitate the right of residents
to have confidential access to attorneys and their authorized
representatives.  Provision should be made for such contacts
during normal facility hours, for uncensored correspondence
and telephone communication, and for after-hours visits where
requested on the basis of special circumstances.  (ACA 8384)

(17)  Policy ensures the right of youth to have access to
courts.

R547-4-21.  Programs and Services.
(1)  The facility provides or makes available the following

minimum services and programs to youth:
(a)  An educational program;
(b)  Visiting with parents/guardians;
(c)  Private communication with visitors and staff;
(d)  Counseling;
(e)  Continuous supervision of living units;
(f)  Medical services;
(g)  Food service;
(h)  Recreation and exercise; and
(i)  Reading materials.  (ACA 8349)
(2)  There is a system for residents and staff to

communicate with one another at all times.  (ACA 8351)
(3)  There is a service program which makes available a

range of resources to meet the needs of youth, including
individual and family counseling and community services.
(ACA 8362)

(a)  The facility shall have available the service of a person
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with at least a Masters’ Degree in social work, counseling, or a
related behavioral social science, to provide program
consultation, staff supervision, and direct service to residents.
The service may be provided by a person on staff, by contract,
or by other arrangements such as staff from Youth Corrections,
Mental Health, or Juvenile Court Intake/Probation.  The manner
in which these services are provided shall be described in the
annual program description.

(b)  Resident youth are afforded access to mental health
counseling and crisis intervention services in accordance with
their needs.  (ACA 8363)

(c)  Psychiatric, psychological, medical and other
diagnostic services, as determined by the Juvenile Court, shall
be available to every youth.  This requirement may be met by
contracting with another agency which provides such services.

(d)  Other professional services shall be provided as needed
to assist staff in the therapeutic handling of youth, such as
physicians, nurses, teachers, recreational therapists,
occupational therapists, social workers, psychiatrists,
psychologists, and dietitians.  These services may be obtained
on a full-time, part-time, or contractual basis, or from other
community agencies.  Professional persons employed shall
require certification from their professional organization as
represented and licensed, as appropriate, by the State to perform
such services rendered.

(4)  Each youth is assigned a counselor or probation officer
at intake.  (ACA 8364)

(5)  When information is requested by the counselor or
probation officer assigned by the court, regarding a resident, it
is supplied promptly by facility staff.  (ACA 8365)

(6)  There will be education programs in facilities as
provided for in Section 53A-1-403, Education of Persons In
Custody, during the academic year.  (ACA 8352, 8353, and
8354)  The program shall provide:

(a)  A youth’s own school shall be notified of his
detention/shelter status.  (Detention/shelter school attendance is
credited on the youth’s school attendance record.)

(b)  A regular schedule of academic instruction and related
educational services appropriate to the needs of each youth:

(i)  Sensory, academic, psychological diagnosis as
indicated and appropriate;

(ii)  Obtain work from student’s own school, keep student
current;

(iii)  Complete individual education plan, IEP,
recommendations;

(iv)  Coordinate with other related agencies;
(v)  School program (5 hours per day) to include a

combination of academic, evaluation, counseling and physical
education services;

(vi)  Modified coursework as appropriate;
(vii)  Have library access; and
(viii)  Retain diagnostic, IEP, and coordination aspects 12

months.
(c)  The schedule of instruction and activities shall be

operated 12 months a year.
(d)  A summary report describing a youth’s school

strengths, weaknesses, accomplishments, adjustment, and
program recommendations developed by educational staff from
related agencies shall be forwarded to the Court and school.

(e)  Class size should average no more than 8 students and
should not exceed 15.

(f)  Classes should be co-educational.
(g)  Appropriate activities for school exempt youth shall be

established.
(7)  The facility administrator shall work with the

appropriate local and state officials to ensure that facility
arrangements for education meet the standards required by the
State Board of Education, Youth in Custody Program.

(8)  Exercise/recreation - Each facility shall have a
recreational program.  (ACA 8358, 8171 and 8172)

(a)  There should be opportunities for exercise and
constructive leisure-time activity, indoors or outdoors, for at
least two hours on school days and three hours on nonschool
days, not including time spent watching television.  All youth
should be permitted and encouraged to participate in supervised
outdoor recreation unless restricted for health or security
reasons.

(b)  No youth shall be required or forced to participate in
recreational activities.

(c)  Exercise areas shall be appropriately equipped and
utilized within the limitations of security requirements.
Exercise material which can be used for unauthorized purposes
should be carefully controlled.  (ACA 8359)

(9)  Religious Participation/Opportunities - Procedures
shall provide for residents to participate in religious services and
counseling within the facility on a voluntary basis.  All program
participants should have the opportunity to voluntarily practice
their respective religions.  Youth should be permitted to attend
religious services of their choice when possible, and to receive
visits from representatives of their respective faiths.  (ACA
8360.  Also see ACA 8320)

(a)  Youth shall not be required to attend, participate in or
be exposed to religious services, literature or discussions.

(b)  Youth in administrative observation or any other
special status shall be permitted to attend any religious services
which residents in general population may attend except when
youth poses a threat to the security of the facility or a threat of
disruption to the services.

(10)  Library services - The facility administration provides
library services which are available to all youth.  (ACA 8361)

(a)  Library materials shall include up-to-date information,
recreational, and educational resources appropriate to individual
youth.

(b)  There shall be a staff member whose job assignment
shall include responsibility for on-going development and
maintenance of the library or liaison with a public library.

(c)  Close contact should be maintained with the local
public library system and library personnel should be contacted
for advice and assistance as appropriate.

(d)  Work and housekeeping tasks - All youth may be
required to perform housekeeping functions, such as being
expected to do necessary housekeeping in his own room and
assisting with general housekeeping duties in living unit
provided:

(a)  Youths shall not have primary responsibility for any
phase of operation such as cooking, laundry, housekeeping, or
maintenance work which is the duty of regular staff;

(b)  The work is not unreasonably arduous or demeaning;
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assignments shall be made in relation to the age, abilities and
interests of the youth, comparable to the type of work normally
performed by youth in their own home;

(c)  The work does not have as its primary purpose
monetary benefit to the facility.  (ACA 8366)

(d)  Work assignments shall not include areas to which the
youth do not have regular access, and shall not interfere with
school or recreational programs.  (ACA 8367)

(e)  There shall be adult supervision and safeguards to
protect youth while they are near equipment and machinery
where they might be injured.

(f)  Juveniles are not permitted to perform any work
prohibited by state and federal regulations and statutes
pertaining to child labor.  (ACA 8368)

R547-4-22.  Release Preparation.
(1)  A youth’s release from detention/shelter, or

continuance in detention/shelter, shall be determined by order
of the Juvenile Court, or by authority delegated by the Court.
The Court may at any time order the release of the youth,
whether a detention hearing is held or not held.  The release
from detention/shelter shall be in writing and on file at the
facility and the Juvenile Court.  If a release is made by phone, it
shall be recorded.

(2)  Procedures for releasing residents include:
(a)  verification of identity;
(b)  verification of release papers;
(c)  completion of release arrangements, including the

person or agency to whom the juvenile is to be released;
(d)  recording of the date, time, and authority;
(e)  return of personal effects and funds;
(f)  verification that no facility or other resident property

leaves the facility with the juvenile; and
(g)  instruction on forwarding of mail.  (ACA 8399)
(3)  Procedures permit intra-state transfers between similar

facilities or to less secure facilities.  (ACA 8400)
(4)  Procedure requires that nonemergency transfers from

a youth facility to a facility under the jurisdiction of a separate
agency for the care of the mentally ill/retarded or for the care of
narcotic addicts or drug abusers is only permitted following a
hearing before the Juvenile Court; emergency transfers are
presented to the Court for its review and approval immediately,
or not later than the next working day after the actual transfer.
(ACA 8403)

(5)  Procedure governs escorted leaves into the community.
(ACA 8404)

(6)  Personal property of youth being transferred to another
agency should be turned over to the transporting officer in the
presence of the youth, and the signature of the transporting
officer obtained.

(7)  Transportation - When transportation is provided by
the facility, the following shall apply:

(a)  The facility shall have access to a vehicle for its use.
(b)  Any vehicle used in transporting youth shall be

properly licensed and inspected in accordance with state law.
(c)  The driver of a vehicle transporting youth shall be

properly licensed to operate that class of vehicle according to
state law.

(d)  The facility/driver shall not allow the number of

persons in any vehicle to exceed the number of available seats.
At no time shall there be more than three persons in the front
seat of a vehicle.

(e)  No youth shall be permitted to drive vehicles owned by
the facility or staff members.

(f)  Automobile insurance including bodily injury liability
and property damage liability shall be provided.

(g)  Youth shall not be transported in open truck bodies.
(h)  Youth shall be restrained at all times by appropriate

automobile safety devices.

R547-4-23.  New Design, Remodeling and Construction of
Detention/Shelter Facilities.

Planning of a new or remodeled juvenile facility should be
a highly-ordered process.  Since the facility will remain to serve
the community for many years, it is vitally important that
planning should be unhurried and thorough.

A new facility should be developed and programmed
through the joint efforts of the Juvenile Court, Youth
Corrections, and other appropriate individuals and groups
working with an architect and having the advice of consultants
from other disciplines.

In addition to other required approvals, new buildings,
additions, or renovations to existing buildings to be used for
detention/shelter require approval by the Boards of Youth
Corrections and Division of Family Services, both
architecturally and programmatically.  Costly mistakes will be
avoided if a thorough study of detention/shelter needs is made
before building plans are even considered.  Determination of
immediate and future capacities of detention/shelter facilities
should be consistent with anticipated changes in the population
served of a particular geographical region.  Buildings should be
designed to allow for whatever expansion may be needed later,
and sufficient land should then be designated to prevent
encroachment by housing and industry.  However, expansion
should not occur unless there is proven justification for such
expansion.

The facility should not give the appearance of being a
correctional institution, but through landscaping and building
design give the feeling of integration with the surrounding area.
Because of the type of individual housed in this setting, the
building should be one that would provide for a minimum
amount of maintenance and upkeep without substantially
increasing the building operation and maintenance costs.

(1)  Approval of site location, plans and specifications of
construction by the Boards of the Division of Youth Corrections
and Division of Family Services shall be a condition to receive
State aid in the costs of construction and capital improvements.

(2)  Before a new facility is built or an existing facility
expanded, a needs evaluation study shall be prepared by the
Juvenile Court and the State Department of Human Services,
Division of Youth Corrections and Division of Family Services.
The study should determine whether more detention/shelter
capacity is needed or whether increased demand has resulted
from a lack of, or use of, appropriate community resources.
After all alternatives have been explored, the need for a new
facility, or expansion, must be justified as a last resort.  (ACA
8185)

(3)  A licensed architect shall be relied upon, with the
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involvement of the governing authority and local building
committee, to plan buildings and grounds.  The architect
responsible for planning must be thoroughly familiar with the
purpose and functions of the detention/shelter facility.  The
architect’s tasks include combining standards, purposes,
functions and design to produce a plan that best serves a
particular geographical area as well as the youth.

(4)  The facility shall be designed in a manner that will
enable the staff to perform the basic functions in an attractive
but secure and fire-resistant building.  If the facility is self-
contained, it should be as nonjail like in appearance as possible.

(5)  Other factors to be considered in design include
provisions for visibility and control, flexibility in use of rooms,
uniform security features, ease of maintenance, provision for
health and safety.

(6)  New construction should provide individual secure
sleeping rooms for detained youth.  Entrances to these rooms
should have doors with viewing port as opposed to bars.  Rooms
should be arranged to provide privacy (visual and sound) from
other secure sleeping rooms.

(7)  Prior to any new construction of a detention/shelter
facility or new additions to an existing detention/shelter facility,
the Division of Youth Corrections in cooperation with the
Division of Family Services shall prepare:

(a)  An architectural/program design plan for review and
approval by the Division of Youth Corrections and the Division
of Family Services containing the following information:  (ACA
8188)

(i)  Written facility/program philosophy including general
goals and purposes.

(ii)  Justification for the proposed facility, renovation or
addition, and an analysis of alternative means for achieving the
same goals.

(iii)  As appropriate, a study of alternate ways of satisfying
space requirements.

(iv)  Assessment of the impact which the facility, addition,
or program will have on the community.

(v)  Public hearings and community participation in
accordance with State Department guidelines.

(vi)  Description of the proposed facility, to include:
(a)  Proposed maximum rated capacity after construction or

remodeling;
(b)  Site location and dimensions; and
(c)  Space requirements, to include dimensions and number

of sleeping rooms, classrooms, dining rooms, activity areas,
interview/visiting rooms, reception/intake area, public lobby
waiting areas, hallways, outdoor areas.

(vii)  Plan for programs, activities and services to be
provided.

(viii)  Plan for projected workload and staffing.
(ix)  Analysis of proposed operating and capital budgets.
(x)  Total estimated costs, to include outline of budget, and

period of time considered.
(xi)  Status of plans and specifications in regard to being in

compliance with appropriate provisions of state and local
building codes and other applicable provisions of state and local
laws, ordinances, rules and regulations, including:

(a)  Fire safety;
(b)  Building safety;

(c)  Health and sanitation; and
(d)  Accessibility of the building and facilities to physically

handicapped persons.
(b)  Preliminary architectural plans and specifications in

duplicate, for review and approval by:
(i)  The State Division of Youth Corrections;
(ii)  Division of Family Services; and
(iii)  The State Division of Facilities Construction and

Management.
(c)  A complete set of final architectural plans and

specifications in duplicate, for review and approval by the
Division of Youth Corrections’ Board, Division of Family
Services’ Board, State Division of Facilities Construction and
Management, and State Fire Marshal, to include:

(i)  Site plan;
(ii)  Architectural design;
(iii)  Heating and ventilating system;
(iv)  Plumbing specifications;
(v)  Electrical specifications;
(vi)  Specifications for construction materials;
(vii)  Equipment;
(viii)  Furnishings; and
(ix)  Door design.
(d)  Change orders during construction, subsequent to final

plan approval, must be submitted through architect, the State
Division of Youth Corrections, Division of Family Services and
the State Division of Facilities Construction and Management.
(Change orders may be originated only by project architect,
Youth Corrections, Family Services or Division of Facilities
Construction and Management.)

(8)  Prior to any remodeling or alterations of an existing
detention/shelter facility, which may have an impact upon the
State Detention/Shelter Standards, the State Division of Youth
Corrections shall prepare:

(a)  Plans and specifications in duplicate, for review and
approval by:

(i)  The State Board of the Division of Youth Corrections;
(ii)  The State Division of Youth Corrections;
(iii)  The State Board of the Division of Family Services;
(iv)  The State Division of Family Services;
(v)  The State Division of Facilities Construction and

Management; and
(vi)  The State Fire Marshal.
(b)  A statement for review and approval by the State

Division of Youth Corrections and the Division of Family
Services containing the following information:

(i)  The total estimated cost; and
(ii)  A description of any impact on standards and

requirements set forth in these regulations.

R547-4-24.  New Construction--Site Selection.
Site location of the structure can be as important as the

design itself.  Even the best designed facility, if not properly
located, will be of little value to either the juvenile or the
community, and may possibly impair the accomplishment of
certain programmatic goals of the facility.  Consideration must
be given in selecting a site that, within the community setting,
provides the necessary services and lends itself to the integration
of those services with the facility.  (See procedural reference,
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Standard 22.08, A.)
(1)  The facility site location is determined with

participation from the community in which it is to be located.
(ACA 8186)

(2)  A juvenile detention/shelter facility may be located
within or as a part of an existing municipal building, courthouse,
hospital, or other suitable structure provided that
accommodations for juveniles shall meet all other minimum
standards contained herein and shall be especially designed and
constructed for detention/shelter.

(3)  A juvenile detention/shelter facility shall not be part of
or directly connected to any adult jail, police cells, or the adult
criminal facility, but must be separate and distinct in location
and construction.

(4)  A detention/shelter facility may be located separate and
apart from other municipal, county or state structures provided
all minimum standards are met.

(5)  Insofar as practical, the facility should be
geographically located near the agencies and youth population
it serves.  The following resources should be in close proximity
or easily accessible to the facility:  (ACA 8187)

(a)  Transportation network;
(b)  Human services;
(c)  Juvenile Court services;
(d)  Law enforcement services;
(e)  Educational services;
(f)  Medical facilities; and
(g)  Potential staff and volunteers.
(6)  If the detention/shelter facility is in a separate building,

the site must meet the following standards:
(a)  Assure privacy for youth;
(b)  Insure against encroachment by future construction on

adjacent property;
(c)  Permit future expansion of the facility;
(d)  An area large enough to provide an outdoor recreation

area for the designed maximum capacity;
(e)  The outdoor recreation area must be so located and

designed as to restrict involvement, visual or otherwise, by
residents with passersby.  The site must be sufficiently large, or
so designed, as to discourage/ prevent exposure at windows and
to prevent passing contraband through or over a fence or wall;
and

(g)  There must be adequate parking space for staff and
visitors.

R547-4-25.  Physical Plant--Construction Materials, Space
Requirements and Equipment.

Detention/shelter facilities must be so planned as to assure
that residents are not stripped of individual dignity and privacy;
yet it shall also provide for the security, safety, protection, and
proper supervision of each resident in detention/shelter.  The
details of construction and materials shall be such that residents
will not be afforded opportunity for hiding, escape, suicide, or
injury to self, other residents or staff members.

The necessity for kitchen services, visiting arrangements,
laundry services, schooling, recreational activities,
administrative services is self-evident; however, possibilities in
building design and equipment for providing such services are
many and shall be subject to flexible guidelines that assure the

service, rather than a structure.
The following standards apply, as indicated, to both

existing and new facilities except as specifically exempted by
the State for good cause shown.  Detention/shelter facilities not
in compliance with minimum standards for existing facilities
must be renovated or remodeled to meet these standards to
correct conditions which may be dangerous to life, health,
welfare, or safety of detained youth or staff, as determined by
the State or County Fire Marshal, Department of
Health/Sanitation, State Division of Youth Corrections.

(1)  The detention/shelter facility/program conforms to all
applicable zoning ordinances or, through legal means, is
attempting to comply with or change such laws, codes or
ordinances.  (ACA 8045)

(2)  The detention/shelter facility conforms to all applicable
state and local building codes.  A reasonable time will be
allowed for those facilities which do not conform to code to
bring the facility into compliance.  (ACA 8146)

(3)  The rated capacity of each detention/shelter facility
shall be established prior to construction.  Housing space shall
be sufficient to accommodate, without crowding, the number of
youth likely to require care at any one time, with one youth to
a sleeping room except in rooms approved for double
occupancy.

(4)  If the facility is on the grounds of any other type of
corrections facility, construction must provide for appropriate
program separation.  (ACA 8148)

(5)  The layout of the building shall enable the staff to
maintain visual and auditory supervision of the youth at all
times.

(6)  New buildings and additions to existing buildings shall
be constructed of fire resistant materials.  Brick, cement block,
and structural tile are satisfactory building materials.  Wood
floors, trim, studding, and joists are not acceptable.
Combustible materials such as drapes, curtains and rugs shall be
of flameproof material.  Paint shall be flame-retardant.

(7)  The facility complies with the regulations of the
state/local fire safety authorities.  (ACA 8147)

(8)  An automatic fire alarm system, including smoke
detectors, shall be provided.

(9)  Floors should be concrete, and may be covered by
durable, easily-cleaned floor coverings, not easily marked or
marred by rubber, not easily pulled up, and not slippery.

(10)  All walls, window sills, floors and carpet shall be
easily cleanable.  Nontoxic paint shall be used on all painted
surfaces.  Bathroom and washroom walls should be of ceramic
tile.

(11)  All windows in detention area should be secure.
Windows used for ventilation shall be screened.  Security sash,
or equivalent, should be used for all windows in security areas.
Where plastic cannot be installed for fire/safety reasons,
tempered glass can be utilized for security and safety of youth.
All glass not protected from the inside by stainless screens
should be heavy safety glass or high-tempered glass properly
installed.  As appropriate, windows shall be low enough so that
the youth can see out.  Narrow (less than 5" wide) vertical
window strips are acceptable/recommended with privacy
provisions considered.

(12)  All exposed hardware should be sturdy and tamper-
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proof but not prison-like in appearance.  All exposed screw-
heads throughout the building should be of the tamper-proof
type that cannot be operated with the conventional screwdriver.

(13)  Locks should be master-keyed to facilitate control and
security throughout the building.  Heavy duty locks are required
for security areas.

(14)  All locks should be tamper-proof and exposed screw-
heads of spanner-head type or better.  Each youth’s sleeping
room door should have an extra heavy commercial or specially
designed lock without any opening on the inside of the door;
control of door latch and keyed-dead bolt should be from the
outside only.  All individual room doors within a living area
should have identical keys.  Other areas should be keyed alike
under a master key system.  Locks to all outside doors should be
individually keyed.

(15)  Adequate heating, ventilation and air conditioning
should be installed which shall be capable of maintaining
consistent, uniform temperatures as well as eliminating drafts.
Installation throughout, including sleeping quarters, should be
installed without devices which create supervision problems and
should be tamper-proof.  Open panels in individual room doors,
screened or barred to improve ventilation, should be avoided so
as not to create the problem of noise or communication between
rooms.  Air conditioning is desirable and permits installation of
nonventilating and tamper-proof windows, as well as more
comfort and, hence, less tension during hot weather.  In the
event of an air conditioning system failure, there should be an
alternate means of ventilation.  If radiant floor heating is used,
coils should be so located as not to interfere with securing
furniture to the floor.  (ACA 8166.  Also see related ACA 8146
and 8152)

(16)  Plumbing, conduit, heating equipment shall not be
accessible to youth.  Shields shall be provided for exposed
radiators and pipes.

(17)  All rooms, hallways and stairways shall be adequately
lighted:

(a)  Lighting fixtures, switches and conduits in residential
areas accessible to youth should be tamper-proof;

(b)  Building design shall provide for maximum natural
light;

(c)  An emergency lighting system shall be provided; and
(d)  A minimum lighting of at least 30 footcandles shall be

provided in all housing and activity areas (new construction).
(18)  Water Control - Water shut-off valves should be

readily available to staff.  All hot water, for showers and basins
alike, should be thermostatically controlled or controlled in
some other manner to ensure safety.  (ACA 8160)

(19)  An outside telephone is required in all detention
facilities to provide 24-hour contact.

(20)  The facility shall have an intercommunication system
installed as an aid to supervision and to assist communication
throughout the building:

(a)  There shall be an adequate telephone and intercom
system between administrative and on-duty staff in all areas
used by youth.

(b)  There shall be an adequate emergency communication
system between administration and all activity or living areas, as
well as between the facility itself and the community.

(21)  Administrative/Office Area - Space is provided for

administrative and professional staff, storage space for records.
(ACA 8184)

(22)  Public entrance and restrooms - Space is provided for
a public entrance, restrooms, and drinking fountains in new
construction, properly located and designed based upon the
maximum capacity of residents, visitors, and staff using the
facility.

(23)  Visiting/Interview Room - Space shall be provided
where youth may receive and talk with visitors privately.  The
visiting/interview room(s) shall allow privacy, yet permit visual
supervision by staff.  This space may be a designated visiting
area but may also include multi-purpose rooms, a day room or
office which is also used for visiting at specified times.  (ACA
8170.  Also ACA 8167)

(24)  Storage - Adequate storage space shall be provided
throughout the facility to meet the need and function of each
area.  (ACA 8178, 8179, and 8183)

(a)  Each youth shall be provided a minimum of five cubic
feet of secure storage space for personal belongings.  Storage
should be secure and accessible at all times to staff having
responsibilities for intake or release of minors.  Additional
secure (locked) storage should be available to store large items,
e.g., backpacks, musical instruments.

(b)  Secure storage for safekeeping of personal, valuable
items of youth such as money or rings) shall be provided.  In
new construction storage should be easily accessible to
admission area.

(c)  Space should be provided to store and issue facility
clothing, and to provide for the exchange of personal and
facility clothing when youth appear in court or are released.

(d)  Centralized and section storage space shall be provided
for clothing issued by the facility, clean bedding including
mattresses and mattress covers, pillows and pillow cases, sheets
and blankets and towels and toilet article storage.

(e)  Adequate, well-ventilated, and properly-locked storage
should be provided in designated areas, as appropriate, for:

(i)  Janitorial supplies;
(ii)  Food, kitchen, and dining supplies and equipment;
(iii)  Office supplies;
(iv)  Supplies and equipment for indoor and outdoor

recreation; and
(v)  Arts and crafts materials.
As far as possible, except in kitchen, stock storage, and

janitor space, there should be no unlocked walk-in closets.
(f)  There should be a separate locked and controlled

storage space used only for the safekeeping of all medications.
(g)  Designated storage space for first aid supplies located

in a controlled area.
(25)  Laundry area - Laundry space containing washer and

dryer should be conveniently located near the
intake/shower/clothing storage areas.

(26)  Dayroom Areas - There shall be dayroom areas for
the regular, free and informal use by the youth, suitable for
general relaxation and entertainment.  Furnishings shall be
durable and adapted for the use of the youth.  Each dayroom
area shall be designed to provide adequate dayroom
accommodations for size of facility and number of potential
youth served.  (ACA 8151, 8158, 8159)

Each dayroom area shall contain a minimum of:
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(a)  No less than an adequate number of square feet of clear
space per youth in conjunction with each cluster of
detention/shelter rooms and type of facility.

(b)  Tables and chairs.  Seating shall be provided for each
youth.

(c)  Radio and television equipment.
(d)  A bulletin board (optional).
(27)  Corridors - When a central corridor design is used for

sleeping rooms, the corridor must be no less than six feet wide.
It should be without turns, blind spots, and be well-lighted.

(a)  Sleeping rooms on each side of a corridor shall provide
for privacy, both visual and sound, from other individual rooms.
(ACA 8164)

(b)  Doors to sleeping rooms shall swing in (new
construction).

(c)  The corridor shall provide direct entrance to the
dayroom area from the sleeping area.

(d)  If rooms are located on only one side, or if room doors
are staggered, corridors shall be at least five feet wide.

(28)  Sleeping Rooms - Individual room furnishings and
fixtures shall be durable and without ledges for hiding
contraband.  They should be securely anchored.  All furniture
and fixtures should be tamper-proof and able to withstand
misuse.  Separate provisions should be made for
observation/security rooms for seriously disturbed youth.  The
following measures shall be observed to ensure reasonable
security, sanitation, and personal comfort:

(a)  All detention sleeping rooms shall be designed for
single occupancy.  This requirement may be waived for
approved multiple occupancy rooms in existing facilities.  There
shall be no dormitory sections.  A minimum of 80 square feet of
floor space shall be provided for each sleeping room, and
planned so as to eliminate any dangerous projections or exposed
utilities.  Minimum dimensions shall be eight feet.  Double
occupancy sleeping rooms, where allowed by design, shall
contain a minimum of 120 square feet of floor space.  (ACA
8156, 8161 and 8162)

(b)  New detention facility design or planned expansion of
existing facilities shall specify detention (sleeping) rooms for
single occupancy and shall be outside rooms.  (ACA 8161).

(c)  New detention rooms shall be located above ground
level.

(d)  Individual rooms should have flush-type 14-gauge
hollow metal doors filled with sound-deadening insulation.

(i)  Doors should be hinged to a metal frame securely set in
the walls.  Jambs should be insulated against sound.  Hinge pins
of doors should be outside the room, without projections, and be
tamper-proof and nonremovable.

(ii)  Door knobs or handles shall be on the corridor side
only.

(iii)  Each door shall have a security-type ventilating
feature unless air conditioning is provided.  (Doors undercut to
accommodate food tray and cup will accommodate return air.)

(iv)  Doors to sleeping quarters and detention area corridors
shall have a secure observation port.  Sleeping room ports
should be equipped with 1/4" tempered or very heavy safety
glass view panels, not to exceed 5" in height which allows
maximum visual supervision of all parts of the room.

(e)  Each individual room should be equipped with a basin,

including provision for drinking water, and with a toilet.  Sturdy
fixtures, securely fastened to both floor and wall should be used
without being of obvious prison design.  Fool-proof push button
type faucets with limited flow should be used.  Drains must be
so constructed as to reduce the problem of stoppage and permit
stoppage to be pushed through without clogging, (1/2" wash
basin drain leading into 1 and 1/2" drain).  There should be no
exposed plumbing, but traps and shut-off valves should be
accessible behind small locked doors (not access plates) in the
corridor.  (Main drain to sewer system should be 8" minimum
with cleanouts.)

(f)  Each sleeping room shall have a standard-size
individual bed and mattress which is at least 12" off the floor
and which is securely anchored.

(g)  A fixed desk and chair may be provided in each room.
(h)  Stainless steel or chrome-finished mirrors, securely

fastened to sleeping room walls, may be used.
(i)  Individual rooms shall not contain closets or lockers.
(j)  Individual rooms should be properly heated, cooled,

and ventilated with fresh air, without devices which create
supervision problems.  Venting shall be within 8" of the floor
and visible from door port.  (Doors which are undercut to
accommodate food tray will accommodate return air.)

(k)  Intercom units shall be installed in all individual
rooms.  Intercom stations shall be located in key areas of the
facility and where the principal telephone is located.  (ACA
8163)

(l)  Each sleeping room design shall provide for natural
lighting.

(m)  Lighting installations in sleeping rooms shall provide
no less than 30 foot candles of illumination at desk level.  The
rooms should have a night light to assist with visual supervision.
Light fixtures shall be of security type and tamper-proof and
may be recessed.  Switches and conduits shall be tamper-proof.
Switches should be provided for central as well as individual
room control.  Centrally controlled lighting may be regulated at
request of occupant.  Light switches shall be located in the
corridor or centrally controlled.  (ACA 8152)

(n)  Bedrooms when painted should have light-colored,
nontoxic, washable paint.  (ACA 8190)

(29)  Observation/Security Room - Where there is an
observation/security room, it is equipped with plumbing (to
include floor drain) and security fixtures and is located near a
staff office area.  (ACA 8175 and ACA 8338)

(30)  New facility construction provides for the removal of
architectural barriers to physically handicapped persons.
Specific areas of the facility, including public areas, should be
accessible to and usable by the physically handicapped.  (ACA
8191)

(31)  The facility is constructed with floor drains in
appropriate areas, and is equipped with emergency water shut-
off valves.  Floor drains should be located outside the sleeping
rooms (exception is security observation room) to reduce
tampering and flooding.  All drains should have tamper-proof
covers.

(29)  Educational Space - As appropriate, rooms to be used
for academic training/testing shall be so designed as to meet the
specific requirements of youth held for each type of
facility/program.  As appropriate, there shall be adequate shelf
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and storage space for educational supplies and equipment.
Facilities shall have an area which can be used for diagnostic
testing.  (ACA 8169)

(33)  Kitchen Area - If food is prepared in the facility, a
kitchen is required and should be adequate in size to meet
specific facility need.  Kitchen equipment and food storage
facilities should be sufficient for the quantity of food prepared.
(ACA 8180) The kitchen should be convenient to the eating
area, storage and holding areas, and garbage disposal facilities.
If youth are to be used as helpers in the kitchen, additional work
space is required beyond that needed for paid staff.  Layout
design should eliminate blind spots which prevent visual
supervision and control when residents assist in the kitchen.
Equipment shall comply with health and sanitation
requirements.

(34)  Eating Area - (Generally, in rural detention/shelter
facilities residents will eat in the dayroom area).

(a)  Eating area shall be attractive, well-lighted, and
properly ventilated.

(b)  Tables and chairs shall be suitable in size and comfort
to the ages of the youth.

(c)  Dishes and all eating utensils shall be of the
appropriate size, and in good condition.

(d)  Provision shall be made for staff to eat their meals with
the youth whenever possible.  (ACA 8168)

(35)  Religious Meeting Space - Space is available for
religious services.  A multi-purpose room (dayroom, office) may
be used for religious services on a scheduled basis.  Appropriate
storage should be provided for religious materials.  (ACA 8173)

(36)  Recreation and Physical Exercise Areas -
Detention/shelter facilities/programs shall provide an exercise
area and a yard of sufficient area to allow strenuous physical
exercise.  (In rural areas arrangements may be made to use
appropriate community facilities and resources.)

(a)  Indoor - A well-lighted and ventilated indoor activity
space shall be provided, dayroom.  It shall be sufficient in size
to accommodate residents served; shall have equipment in good
repair for indoor games and for free play; and shall be
adequately protected from hazards.

(b)  Outdoor - A level outdoor recreation area shall be
provided or be made easily accessible.  It shall be sufficient in
size to accommodate the different youth served, have equipment
in good repair for organized activities, and be adequately
protected from hazards.  As appropriate, according to type of
Facility and location, a 12-foot wall or chain-link fence may be
used for perimeter security.  The top section of the fence should
be nonscaleable mesh.  If the outdoor play area is within sight
or easy reach of passersby, it should be shielded from the public.
Junctures of a building and wall or fence, exposed drain pipes
and other projections of the building, if any, shall be covered
with heavy 3/8 inch woven wire to prevent escape.  Barbed wire
shall not be used.  A fence should be shielded from the public
by screen planting and ample space.

(c)  Exercise Equipment - Exercise areas shall be
appropriately equipped and utilized within the limitations of
security requirements.  Equipment should be stored in separate
room or closet as appropriate.

KEY:  juvenile corrections, prohibited items and devices,

firearms, weapons
April 30, 2002 62A-7
Notice of Continuation June 24, 1997
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R547.  Human Services, Youth Corrections.
R547-14.  Possession of Prohibited Items in Juvenile
Detention Facilities.
R547-14-1.  Definitions.

(1)  "Juvenile detention facility" means a specific location
that is operated directly or by contract by DYC for delivery of
services to youth, and in which:

(a)  youth in the custody of DYC are present; and
(b)  public access is controlled.
(2)  "Secure area" has the same meaning as provided in

Section 76-8-311.1.

R547-14-2.  Weapon Restrictions.
(1)  No person, including a person licensed to carry a

concealed firearm under Title 53, Chapter 5, Part 7, Concealed
Weapons, shall be permitted to enter a secure area of any
juvenile detention facility with any items prohibited by UCA 76-
8-311.1 or 76-8-311.3.

(2)  The director or administrator of each juvenile detention
facility shall:

(a)  establish secure areas within the facility;
(b)  prominently display the following notice at each

entrance of a secure area:
"This is a secure area as defined in UCA 76-8-311.1.  No

person, including a person licensed to carry a concealed firearm
under Title 53, Chapter 5, Part 7, Concealed Weapons, shall be
permitted to enter if that person has possession of any firearm,
ammunition, dangerous weapon, explosive, or controlled
substance.  Violation of this prohibition is a third degree felony
and violators are subject to prosecution.  Firearms may be
placed in secure weapons storage as provided by the facility.";
and

(c)  provide secure weapon storage at each entrance to a
secure area facility.

KEY:  prohibited items, prohibited devices, firearms,
weapons
April 30, 2002 76-8-311.1

76-8-311.3
76-10-523.5

53-5-710
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R590.  Insurance, Administration.
R590-68.  Insider Trading of Equity Securities of Domestic
Stock Insurance Companies.
R590-68-1.  Authority.

This rule is adopted pursuant to Subsection 31A-2-201(3),
which authorizes rules to implement the Insurance Code, and
Subsection 31A-5-303(3)(a), which allows the commissioner to
adopt a rule to "define terms and prescribe conditions regarding
securities held in the ordinary course of business and incident to
the establishment of maintenance of a primary or secondary
market."

R590-68-2.  Definition of Certain Terms.
A.  "Insurer" means any domestic stock insurance company

with an equity security subject to the provisions of Section 31A-
5-303.

B.  "Act" means the Federal Securities Exchange Act of
1934.

C.  "Officer" means a president, vice president, treasurer,
actuary, secretary, controller and any other person who performs
for the insurer functions corresponding to those performed by
the foregoing officers.

D.  "Equity security" means any stock or similar security;
or any voting trust certificate or certificate of deposit for a
security; or any security convertible, with or without
consideration, into a security, or carrying any warrant or right to
subscribe to or purchase a security; or warrant or right.

E.  Securities "held of record."
1.  For the purpose of determining whether the equity

securities of an insurer are held of record by 100 or more
persons, securities shall be considered "held of record" by each
person who is identified as the owner of securities on records of
security holders maintained by or on behalf of the insurer,
subject to the following:

(a)  where the records of security holders have not been
maintained in accordance with accepted practice, any additional
person who would be identified as an owner on these records if
they had been maintained in accordance with accepted practice
shall be included as a holder of record;

(b)  securities identified as held of record by a corporation,
a partnership, a trust whether or not the trustees are named, or
other organization shall be included as so held by one person;

(c) securities identified as held of record by one or more
persons as trustees, executors, guardians, custodians, or in other
fiduciary capacities with respect to a single trust, estate or
account shall be included as held of record by one person;

(d)  securities held by two or more persons as co-owners
shall be included as held by one person;

(e)  each outstanding unregistered or bearer certificate shall
be included as held of record by a separate person, except to the
extent that the insurer can establish that, if securities were
registered, they would be held of record, under the provisions of
this rule, by a lesser number of person; and

(f) Securities registered in substantially similar names
where the insurer has reason to believe, because of the address
or other indications, represent the same person and may be
included as held of record by one person.

2.  Notwithstanding Subsection E.(1) of this section:
(a)  securities held to the knowledge of the insurer, subject

to a voting trust, deposit agreement or similar arrangement shall
be included as held of record by the record holders of the voting
trust certificates, certificates of deposit, receipts or similar
evidences of interest in these securities; provided however, that
the insurer may rely in good faith on information received in
response to its request from a nonaffiliated insurer of the
certificates or evidences of interest; and

(b)  if the insurer knows or has reason to know that the
form of holding securities of record is used primarily to
circumvent the provisions of the Act, the beneficial owners of
securities shall be considered the record owners.

E.  "Class" means securities of an insurer which are of
substantially similar character and the holders of which enjoy
substantially similar rights and privileges.

R590-68-3.  Transactions Exempted From the Operation of
Section 31A-5-303.

Any acquisition or disposition of any equity security by a
director or officer of an insurer within six months prior to the
date on which the Act shall first become applicable with respect
to the equity securities of the insurer shall not be subject to the
operation of Section 31A-5-303.

R590-68-4.  Filing of Statements.
Initial statements of beneficial ownership of equity

securities required by Section 31A-5-303 shall be filed on Form
A, entitled "Initial Statement of Beneficial Ownership of Equity
Securities."  The statements shall be prepared and ownership
required by Section 31A-5-303, and shall be filed on Form B,
entitled "Statement of Changes in Beneficial Ownership of
Securities."  Statements of changes in a beneficial ownership
shall be filed in accordance with the requirements of the
applicable form.  These forms are available from the Insurance
Department.

In determining, for the purpose of Section 31A-5-303,
whether a person is the beneficial owner, directly or indirectly,
of more than ten per cent of any class of any equity security, the
class shall consist of the total amount of the class outstanding,
exclusive of any securities of the class held by or for the account
of the insurer or a subsidiary of the insurer; except that for the
purpose of determining percentage ownership of voting trust
certificates or certificates of deposit for equity securities, the
class of voting trust certificates or certificates of deposit shall
consist of the amount of voting trust certificates or certificates
of deposit issuable with respect to the total amount of
outstanding equity securities of the class which may be
deposited under the voting trust agreement or deposit agreement
in question, whether or not outstanding securities have been so
deposited.  For the purpose of this section a person acting in
good faith may rely on the information contained in the latest
Convention Form Statement filed with the commissioner with
respect to the amount of Securities of a class outstanding, or in
the case of voting trust certificates or certificates of deposit, the
amount issuable.

R590-68-5.  Disclaimer of Beneficial Ownership.
Any person filing a statement may expressly declare, for

the purpose of the Act, that the filing of the statement shall not
be construed as an admission that a person is the beneficial
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owner of any equity securities covered by the statement.

R590-68-6.  Exemptions from Section 31A-5-303.
A.  During the period of 12 months following their

appointment and qualification, securities held by the following
persons shall be exempt from Section 31A-5-303:

1.  executors or administrators of the estate of a decedent;
2.  guardians or committees for an incompetent; and
3.  receivers, trustees in bankruptcy, assignees for the

benefit of creditors, conservators, liquidating agents, and other
similar persons duly authorized by law to administer the estate
or assets of other persons.

B.  After the 12 month period following their appointment
or qualification, the foregoing persons shall be required to file
reports with respect to the securities held by the estates which
they administer under Section 31A-5-303, and shall be liable for
profits realized from trading securities pursuant to Section 31A-
5-303, only when the estate being administered is a beneficial
owner of more than ten per cent of any class of equity security
of an insurer subject to the Act.

C.  Securities reacquired by or for the account of an insurer
and held by it for its account shall be exempt from Section 31A-
5-303 during the time they are held by the insurer.

R590-68-7.  Exemption From the Act of Securities Purchased
or Sold by Odd-Lot Dealers.

Securities exempt from the provisions of the Act are
purchased or sold by an odd-lot dealer:

(1) in odd lots so far as reasonably necessary to carry on
odd-lot transactions; or

(2) in round lots to offset odd-lot transactions previously or
simultaneously executed or reasonably anticipated in the usual
course of business.

R590-68-8.  Certain Transactions Subject to Section 31A-5-
303.

The acquisition or disposition of any transferable option,
put, call, spread or straddle shall be considered a change in the
beneficial ownership of the security to which the privilege
relates to require the filing of a statement reflecting the
acquisition or disposition of the privilege.  Nothing in this
section, however, shall exempt any person from filing the
statements required upon the exercise of the option, put, call,
spread or straddle.

R590-68-9.  Ownership of Securities Held in Trust.
A.  Beneficial ownership of a security for the purpose of

Section 31A-5-303 shall include:
1. the ownership of securities as a trustee where either the

trustee or members of his immediate family have a vested
interest in the income or corpus of the trust,

2.  the ownership of a vested beneficial interest in a trust;
and

3. the ownership of securities as a settlor of a trust in which
the settlor has the power to revoke the trust without obtaining
the consent of the beneficiaries.

B.  Except as provided in Subsection C., beneficial
ownership of securities solely as a settlor or beneficiary of a
trust shall be exempt from the provisions of Section 31A-5-303

where less than 20% in market value of the securities having a
readily ascertainable market value held by the trust, determined
as of the end of the preceding fiscal year of the trust, consists of
equity securities with respect to which reports would otherwise
be required.  Exemption is likewise accorded from Section 31A-
5-303 with respect to any obligation which would otherwise be
imposed solely by reason of ownership as settlor or beneficiary
of securities held in trust, where the ownership, acquisition, or
disposition of securities by the trust is made without prior
approval by the settlor or beneficiary.  No exemption pursuant
to this subsection shall, be acquired or lost solely as a result of
changes in the value of the trust assets during any fiscal year or
during any time when there is no transaction by the trust in
securities otherwise subject to the reporting requirements of
Section 31A-5-303.

C.  In the event that ten per cent of any class of any equity
security of an insurer is held in a trust, that trust and the trustees
shall be required to file the reports specified in Section 31A-5-
303.

D.  Not more than one report need be filed to report any
holdings or with respect to any transaction in securities held by
a trust, regardless of the number of officers, directors, or ten per
cent stockholders who are either trustees, settlors, or
beneficiaries of a trust, provided that the report filed shall
disclose the names of trustees, settlors and beneficiaries who are
officers, directors or ten per cent stockholders.  A person having
an interest only as a beneficiary of a trust shall not be required
to file a report so long as he relies in good faith upon an
understanding that the trustee of a trust will file whatever
reports might otherwise be required of the beneficiary.

E.  As used in this section the "immediate family" of a
trustee means:

1.  a son or daughter of the trustee, or a descendant of
either;

2.  a stepson or stepdaughter of the trustee;
3.  the father or mother of the trustee, or an ancestor of

either;
4.  a stepfather or stepmother of the trustee; and
5.  a spouse of the trustee.
For the purpose of determining whether any of the

foregoing relations exists, a legally adopted child of a person
shall be considered a child of the person by blood.

F.  In determining, for the purposes of Section 31A-5-303,
whether a person is the beneficial owner, directly or indirectly,
of more than ten per cent of any class of any equity security, the
interest of a person in the remainder of a trust shall be excluded
from the computation.

G.  No report shall be required by any person, whether or
not otherwise subject to the requirement of filing reports under
Section 31A-5-303, with respect to his indirect interest in
portfolio securities held by:

1.  a pension or retirement plan holding securities of an
insurer whose employees generally are the beneficiaries of the
plan; and

2.  a business trust with over 25 beneficiaries.
H.  Nothing in this section shall impose any duties or

liabilities with respect to reporting any transaction or holding
prior to its effective date.
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R590-68-10.  Exemption for Small Transactions.
A.  Any acquisition of securities shall be exempt from

Section 31A-5-303 where:
1.  the person effecting the acquisition does not, within six

months after, effect any disposition than by way of gift of
securities of the same class; and

2.  the person effecting an acquisition does not participate
in acquisitions or in dispositions of securities of the same class
having a total market value in excess of $3,000 for any six
months’ period during which the acquisition occurs.

B.  Any acquisition or disposition of securities, by way of
gift, where the total amount of gifts does not exceed $3,000 in
market value for any six months’ period, shall be exempt from
Section 31A-5-303 and may be excluded from the computations
prescribed in Subsection A.2.

C.  Any person exempted by Subsection A. or B. of this
section shall include in the first report filed by him, after a
transaction within the exemption, a statement showing his
acquisitions and dispositions for each six months’ period or
portion which has elapsed since his last filing.

R590-68-11.  Exemption From Section 31A-5-303 of
Transactions Which Need Not Be Reported Under Section
31A-5-303.

Any transaction which has been or shall be exempted from
the requirements of Subsection 31A-5-303(1) shall, as it is
otherwise subject to the provisions of Subsection 31A-5-303(2),
be likewise exempted from Subsection 31A-5-303(2).

R590-68-12.  Exemption From Section 31A-5-303 of Certain
Transactions Effected in Connection With a Distribution.

A.  Any transaction of purchase and sale, or sale and
purchase, of a security which is effected in connection with the
distribution of a substantial block of securities shall be exempt
from the provisions of Subsection 31A-5-303(2), to the extent
specified in this section as not included within the purpose of
Section 31A-5-303, upon the following conditions:

1. the person effecting the transaction is engaged in the
business of distributing securities and is participating in good
faith in the ordinary course of business in the distribution of a
block of securities;

2. the security involved in the transaction is:
(A) a part of a block of securities and is acquired by the

person effecting the transaction with a view to distribution from
the insurer or other person on whose behalf securities are being
distributed, or from a person who is participating in good faith
in the distribution of a block of securities; or

(B) a security purchased in good faith by or for the account
of the person effecting the transaction for the purpose of
stabilizing the market price of securities of the class being
distributed, or to cover an over-allotment or other short position
created in connection with the distribution; and

3.  other persons not within the purview of Section 31A-5-
303, are participating in the distribution of a block of securities
on terms at least as favorable as those on which a person is
participating and to an extent at least equal to the aggregate
participation of persons exempted from the provisions of
Section 31A-5-303 by this section.  However, the performance
of the functions of manager of a distributing group and the

receipt of a bona fide payment for performing these functions
shall not preclude an exemption which would otherwise be
available under this section.

B.  The exemption of a transaction pursuant to this section,
with respect to the participation of one party, shall not render
the transaction exempt with respect to participation of any other
party unless the other party also meets the conditions of this
section.

R590-68-13.  Exemption From Section 31A-5-303 of
Acquisitions of Shares of Stock and Stock Options Under
Certain Stock Bonus, Stock Option or Similar Plans.

Any acquisition of shares of stock, other than stock
acquired upon the exercise of an option, warrant or right,
pursuant to a stock bonus, profit sharing, retirement, incentive,
thrift, savings or similar plan, or any acquisition of a qualified
or a restricted stock option pursuant to a qualified or a restricted
stock option plan, or a stock option pursuant to an employee
stock purchase plan by a director or officer of an insurer issuing
a stock or stock option, shall be exempt from the operation of
Subsection 31A-5-303(2) if the plan meets the following
conditions:

A.  The plan has been approved, directly or indirectly:
(1) by the affirmative votes of the holders of a majority of

the securities of the insurer present, or represented, and entitled
to vote at a meeting duly held in accordance with the applicable
laws of the State of Utah; or

(2) by the written consent of the holders of a majority of
the securities of an insurer entitled to vote: provided, however,
that if the vote or written consent was not solicited substantially
in accordance with the proxy rules prescribed by the National
Association of Insurance Commissioners in effect at the time of
a vote or written consent, the insurer shall furnish in writing to
the holders of record of the securities entitled to vote for the
plan substantially the same information concerning the plan
which would be required by rules so prescribed and in effect at
the time information is furnished, if proxies to be voted with
respect to the approval or disapproval of the plan, were then
being solicited, on or prior to the date of the first annual
meeting of security holders held subsequent to the later of:

(i) the date the Act first applies to insurer; or
(ii) the acquisition of an equity security for which

exemption is claimed.  Written information may be furnished by
mail to the last known address of the security holders of record
within 30 days prior to the date of mailing.  Four copies of the
written information shall be filed with, or mailed for filing to,
the commissioner not later than the date on which it is first sent
or given to security holders of the insurer.  For the purposes of
this subsection, the term "insurer" includes a predecessor
corporation if the plan or obligations to participate were
assumed by the insurer in connection with the succession.

B.  If the selection of any director or officer of the insurer
to whom stock may be allocated or to whom qualified, restricted
or employee stock purchase plan stock options may be granted
pursuant to the plan, or the determination of the number or
maximum number of shares of stock which may be allocated to
a director or officer or which may be covered by qualified,
restricted or employee stock purchase plan stock options granted
to any director or officer, is subject to the discretion of any
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person, then discretion shall be exercised only as follows:
1.  with respect to the participation of directors:
(a) by the board of directors of the insurer, a majority of

which board and a majority of the directors acting in the matter
are disinterested persons;

(b) by, or only in accordance with the recommendations of
a committee of three or more persons having full authority to act
in the matter of the members of which committee are
disinterested persons; or

(c) otherwise in accordance with the plan, if the plan:
(i) specifies the number or maximum number of shares of

stock which directors may acquire or which may be subject to
qualified, restricted or employee stock purchase plan stock
options granted to directors and the terms upon which, and the
times at which, or the periods within which, the stock may be
acquired or the options may be acquired and exercised; or

(ii) sets forth, by formula or otherwise, effective and
determinable limitations with respect to the foregoing, based
upon earnings of the insurer, dividends paid, compensation
received by participants, option prices, market value of shares,
outstanding shares or percentages outstanding from time to time,
or similar factors.

2.  with respect to the participation of officers who are not
directors:

(a)  by the board of directors of the insurer or a committee
of three or more directors; or

(b)  by, or only in accordance with the recommendations
of, a committee of three or more persons having full authority to
act in the matter, of the members of which committee are
disinterested persons.

For the purpose of this subsection, a director or committee
member shall be considered a disinterested person only if the
person is not eligible at the time the discretion is exercised, and
has not at any time within one year prior to this, been eligible
for selection as a person to whom stock may be allocated or to
whom qualified, restricted, or employee stock purchase plan
stock options may be granted pursuant to the plan, or any other
plan of the insurer, or any of its affiliates entitling the
participants to acquire stock, or qualified, restricted, or
employee stock purchase plan stock options of the insurer, or
any of its affiliates.

3.  The provisions of this subsection shall not apply with
respect to any option granted, or other equity security acquired,
prior to the date that Subsections 31A-5-303(1)(2) and (3) first
became applicable with respect to any class of equity securities
of any insurer.

C.  As to each participant or as to participants the plan
effectively limits the aggregate dollar amount or the aggregate
number of shares of stock which may be allocated, or which may
be subject to qualified, restricted, or employee stock purchase
plan stock options granted, pursuant to the plan.  The limitations
may be established on an annual basis, or for the duration of the
plan, whether or not the plan has a fixed termination date, and
may be determined either by fixed or maximum dollar amounts,
or fixed or maximum numbers of shares or by formulas based
upon earnings of the insurer, dividends paid, compensation
received by participants, option prices, market value of shares,
outstanding shares, or percentages outstanding from time to
time, or similar factors which will result in an effective and

determinable limitation.  These limitations may be subject to
any provisions for adjustment of the plan or of stock allocable
or portions outstanding to prevent dilution or enlargement of
rights.

D.  Unless the context otherwise requires, terms used in
this section shall have the same meaning as in the Act and in
Section 1 of this rule.  In addition, the following definitions
apply:

1.  the term "plan" includes any plan, whether or not set
forth in any formal written document or documents and whether
or not approved in its entirety at one time.

2.  The definition of the terms "qualified stock option" and
"employee stock purchase plan" that are set forth in Sections
422 and 423 of the Internal Revenue Code of 1954, as amended,
are to be applied to those terms where used in this section.  The
term "restricted stock option" as defined in Subsection 424(b)
of the Internal Revenue Code of 1954, as amended, shall be
applied to that term as used in this section, provided however,
that for the purposes of this section an option which meets the
conditions of that section, other than the date of issuance shall
be considered a "restricted stock option."

R590-68-14.  Exemption From Subsection 31A-5-303(2) of
Certain Transactions in Which Securities Are Received by
Redeeming Other Securities.

Any acquisition of an equity security, other than a
convertible security or right to purchase a security, by a director
or officer of the insurer issuing the security shall be exempt
from the operation of Subsection 31A-5-303(2) upon condition
that:

A.  the equity security is acquired by way of redemption of
another security of an insurer substantially all of whose assets,
other than cash, or government bonds, consist of securities of
the insurer issuing the equity security so acquired, and which:

1.  represented substantially and in practical effect a stated
or readily ascertainable amount of the equity security;

2.  had a value which was substantially determined by the
value of the equity security; and

3.  conferred upon the holder the right to receive the equity
security without the payment of any consideration other than the
security redeemed.

B.  no security of the same class as the security redeemed
was acquired by the director or officer within six months prior
to redemption or is acquired within six months after redemption;
and

C.  the insurer issuing the equity security acquired has
recognized the applicability of Subsection (a) of this section by
appropriate corporate action.

R590-68-15.  Exemption of Long Term Profits Incident to
Sales Within Six Months of the Exercise of an Option.

A.  To the extent specified in Subsection B. of this section,
the commissioner shall exempt as not included within the
purposes of Subsection 31A-5-303(2) any transaction or
transactions involving the purchase and sale, or sale and
purchase, of any equity security where the purchase is pursuant
to the exercise of an option or similar right either:

(1) acquired more than six months before its exercise; or
(2) acquired pursuant to the terms of an employment
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contract entered into more than six months before its exercise.
B.  Regarding transactions specified in Subsection A., the

profits inuring to the insurer shall not exceed the difference
between the proceeds of sale and the lowest market price of any
security of the same class within six months before or after the
date of sale.  Nothing in this section shall enlarge the amount of
profit which would inure to the insurer in the absence of this
section.

C.  The commissioner also exempts, as not included within
the purposes of Subsection 31A-5-303(2), the disposition of a
security purchased in a transaction specified in Subsection A. of
this section, pursuant to a plan or agreement for merger or
consolidation, or reclassification of the insurer’s securities, or
for the exchange of its securities for the securities of another
person which has acquired its assets, or which is in control, as
defined in Subsection 368(c) of the Internal Revenue Code of
1954, of a person which has acquired its assets, where the terms
of the plan or agreement are binding upon stockholders of the
insurer except to the extent that dissenting stockholders may be
entitled, under statutory provisions or provisions contained in
the certificate of incorporation, to receive the appraised or fair
value of their holdings.

D.  The exemptions proved by this section shall not apply
to any transaction made unlawful by Subsection 31A-5-303(3)
or by any rules.

E.  The burden of establishing market price of a security for
the purpose of this section shall rest upon the person claiming
the exemption.

R590-68-16.  Exemption From Section 31A-5-303 of Certain
Acquisitions and Dispositions of Securities Pursuant to
Merger or Consolidations.

A.  The following transactions shall be exempt from the
provisions of Subsection 31A-5-303(2) as not included within
the purpose of this section:

1.  The acquisition of a security of an insurer, pursuant to
a merger or consolidation, in exchange for a security of a
company which, prior to merger or consolidation, owned 85%
or more of the equity securities of companies involved in the
merger or consolidation except, in the case of consolidation, the
resulting company;

2.  The disposition of a security, pursuant to a merger or
consolidation of an insurer which, prior to merger or
consolidation, owned 85% or more of the equity securities of
companies involved in the merger or consolidation except, in the
case of consolidation, the resulting company;

3.  The acquisition of a security of an insurer, pursuant to
a merger or consolidation, in exchange for a security of a
company which, prior to merger or consolidation, held over
85% of the combined assets of the companies undergoing
merger or consolidation, computed according to their book
values prior to the merger or consolidations as determined by
reference to their most recent available financial statements for
a 12 month period prior to the merger or consolidation.

4.  The disposition of a security, pursuant to a merger or
consolidation, of an insurer which, prior to merger or
consolidation, held over 85% of the combined assets of the
companies undergoing merger or consolidation, computed
according to their book values prior to merger or consolidation,

as determined by reference to their most recent available
financial statements for a 12 month period prior to the merger
or consolidation.

B.  A merger within the meaning of this section shall
include the sale or purchase of substantially all the assets of one
insurer by another in exchange for stock which is then
distributed to the security holders of the insurer which sold its
assets.

C.  Notwithstanding the foregoing, if an officer, director or
stockholder shall make any purchase, other than a purchase
exempted by this section, of a security in any company involved
in the merger or consolidation and any sale, other than a sale
exempted by this section, of a security in any other company
involved in the merger or consolidation within any period of
less than six months during which the merger or consolidation
took place, the exemption provided by this section shall be
unavailable to the officer, director, or stockholder.

R590-68-17.  Exemption From Section 31A-5-303(2) of
Certain Securities Received Upon Surrender of Similar
Equity Securities.

Receipt by a person from an insurer of shares of stock of a
class having general voting power, upon the surrender by the
person of an equal number of shares of stock of the insurer of a
class which does not have general voting power, pursuant to
provisions of the insurer’s certificate of incorporation, for the
purpose of an accompanied simultaneously or followed
immediately by the sale of the shares so received, shall be
exempt from the operation of Section 31A-5-303(2) as a
transaction not included within the purpose of the section, if the
following conditions exist:

A.  The person receiving shares is not an officer or director,
or the beneficial owner, directly or indirectly, immediately prior
to the receipt of more than ten per cent of an equity security of
the insurer;

B.  The shares surrendered and the shares issued upon the
surrender shall be of classes which are freely transferable and
entitle the holders to participate equally per share in
distributions of earnings and assets;

C.  The surrender and issuance are made pursuant to
provisions of a certificate of incorporation which require that
the shares issued upon the surrender shall be registered upon
issuance in the name of a person or persons, other than the
holder of the shares surrendered, and may be required to be
issued as of right only in connection with the public offering,
sale and distribution of the shares and the immediate sale by the
holder of the shares for that purpose, or in connection with a gift
of the shares:

D.  Neither the shares so surrendered, nor any shares of the
same class, nor other shares of the same class as those issued
upon the surrender, have been or are purchased, otherwise than
in a transaction exempted by this section, by the person
surrendering the shares within six months before or after the
surrender or issuance.

R590-68-18.  Exemption From Section 31A-5-303(2) of
Certain Transactions Involving an Exchange of Similar
Securities.

Any acquisition or disposition of securities made in an
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exchange of shares of a class or series of stock of an insurer for
an equivalent number of shares of another class or series of
stock of the same insurer, pursuant to a right of conversion
under the terms of the insurer’s charter or other governing
instruments, shall be exempt from the operation of Section 31A-
5-303(2) if:

A. the shares surrendered and those acquired in exchange,
evidence substantially the same rights and privileges except that,
pursuant to the provisions of the insurer’s charter or other
governing instruments, the board of directors may declare and
pay a lesser dividend per share on shares of the class
surrendered than on shares of the class acquired in exchange, or
may declare and pay no dividend on shares of the class
surrendered; and

B. the transaction was effected in contemplation of a public
sale of the shares acquired in the exchange; provided, that this
section shall not be construed to exempt from the operation of
Section 31A-5-303(2), any purchase or sale of shares of the
class surrendered, and any sale or purchase of shares of the class
acquired in the exchange, otherwise than in the transaction of
exchange exempted by this section, within a period of less than
six months.

R590-68-19.  Exemption of Certain Securities From Section
31A-5-303(3).

Securities shall be exempt from the operation of Section
31A-5-303(3) to the extent necessary to render lawful under the
section the execution by a broker of an order for an account in
which he has no direct or indirect interest.

R590-68-20.  Exemption From Section 31A-5-303(3) of
Certain Transactions Effected in Connection With a
Distribution.

Securities shall be exempt from the operation of Section
31A-5-303(3) to the extent necessary to render lawful under this
section any sale made by or on behalf of a dealer in connection
with a distribution of a substantial block of securities, upon the
following conditions:

A. the sale is represented by an over-allotment in which the
dealer is participating as a member of an underwriting group, or
the dealer or a person acting on his behalf intends in good faith
to offset the sale with a security to be acquired by or on behalf
of the dealer as a participant in an underwriting, selling or
soliciting-dealer group of which the dealer is a member at the
time of the sale, whether or not the security to be so acquired is
subject to a prior offering to existing security holders or some
other class of persons; and

B. other persons not within the purview of Section 31A-5-
303(3), are participating in the distribution of the block of
securities on terms at least as favorable as those on which the
dealer is participating and to an extent at least equal to the
aggregate participation of persons exempted from the provisions
of Section 31A-5-303(3) by this section.  However, the
performance of the functions of manager of a distributing group
and the receipt of a bona fide payment for performing these
functions shall not preclude an exemption which would
otherwise be available under this section.

R590-68-21.  Exemption From Section 31A-5-303(3) of Sales

of Securities to Be Acquired.
A.  Whenever any person is entitled, as an incident to his

ownership of an issued security and without the payment of
consideration, to receive another security "when issued" or
"when distributed," the security to be acquired shall be exempt
from the operation of Section 31A-5-303(3), provided that:

(1) the sale is made subject to the same conditions as those
attaching to the right of acquisition; and

(2) a person exercises reasonable diligence to deliver the
security to the purchaser promptly after his right of acquisition
matures; and

(3) a person reports the sale on the appropriate form for
reporting transactions by persons subject to Section 31A-5-
303(1).

B.  This section shall not be construed as exempting
transactions involving both a sale of a security "when issued" or
"when distributed" and a sale of the security by virtue of which
the seller expects to receive the "when-issued" or "when-
distributed" security, if the two transactions combined result in
a sale of more units than the aggregate of those owned by the
seller plus those to be received by him pursuant to his right of
acquisition.

R590-68-22.  Arbitrage Transactions under Section 31A-5-
303(3).

It shall be unlawful for any director or officer of an insurer
to effect any foreign or domestic arbitrage transaction in any
equity security of an insurer, unless he shall include the
transaction in the statements required by Section 31A-5-303(1)
and shall account to an insurer for the profits arising from the
transaction, as provided in Section 31A-5-303(2).  The
provisions of Section 31A-5-303(3) shall not apply to arbitrage
transactions.  The provisions of the Act shall not apply to any
bona fide foreign or domestic arbitrage transaction to the extent
it is effected by any person other than the director or officer of
the insurer.

KEY:  insurance law
1994 31A-2-201
Notice of Continuation April 24, 2002 31A-5-303
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R590.  Insurance, Administration.
R590-85.  Filing of Rates for Individual Disability Insurance
Forms and Individual and Group Medicare Rates.
R590-85-1.  Purpose and Authority.

The purpose of this rule is to implement Section 31A-22-
605 by establishing minimum loss ratios and implementing
procedures for the filing of all individual disability insurance
premium rates, including the initial filing of rates, and also any
subsequent rate changes.  This rule is promulgated pursuant to
the authority vested in the Commissioner of Insurance by
Section 31A-2-201(4)(a).

R590-85-2.  Applicability and Scope.
This rule shall apply to all individual disability insurance

policies, certificates issued under group Medicare policies, and
subscriber contracts of hospital and medical and dental service
corporations delivered or issued for delivery in this state on and
after the effective date, except it may not apply to individual
policies or contracts issued pursuant to a conversion privilege
under a policy or contract of group or individual insurance when
the group or individual policy or contract includes provisions
which are inconsistent with the requirements of this rule, to the
policies being issued to employees or members as additions to
franchise plans in existence on the effective date of this rule, nor
to individual policies subject to Chapter 30 that comply with
Rule R590-167.  The requirements contained in this rule shall
be in addition to any other applicable rules previously adopted.

R590-85-3.  General Requirements.
A.  When Rate Filing is Required.  Every policy, rider, or

endorsement form affecting benefits, which is submitted for
filing, shall be accompanied by a rate filing unless the rider or
endorsement form does not require a change in the rate.  Any
subsequent addition to or change in rates applicable to the
policy, rider or endorsement shall also be filed prior to use.

B.  General Contents of All Rate Filings.  Each rate
submission shall include an actuarial memorandum describing
the basis on which rates were determined and shall indicate and
describe the calculation of the ratio referred to as the
"anticipated loss ratio," of the present value of the expected
benefits to the present value of the expected premiums over the
entire period for which rates are computed to provide coverage.
Interest shall be used in the calculation of these present values
only if it is a significant factor in the calculation of this loss
ratio.  Each rate submission must also include a signed
certification by a qualified actuary that to the best of the
actuary’s knowledge and judgment the rate filing is in
compliance with the applicable laws and rules of the state of
Utah and that the benefits are reasonable in relation to
premiums.

C.  Previously Filed Forms.  Filings of rate change for a
previously filed policy, Medicare certificate, rider or
endorsement form shall also include the following:

1.  a statement of the scope and reason for the change, and
an estimate of the expected average effect on premiums,
including the anticipated loss ratio for the form;

2.  a statement as to whether the filing applies only to new
business, only to in-force business, or both, and the reasons;

3.  a history of the experience under existing rates,

including at least the data indicated in the following Subsection
D.  The history may also include, if available and appropriate,
the ratios of actual claims to the claims expected according to
the assumptions underlying the existing rates.  Additional data
might include:  substitution of actual claim run-offs for claim
reserves and liabilities; accumulations of experience funds;
substitution of net level policy reserves for preliminary term
policy reserves; adjustment of premiums to an annual mode
basis; or other adjustments or schedules suited to the form and
to the records of the company.  All additional data must be
reconciled, as appropriate, to the required data;

4.  the date and magnitude listed separately for all previous
rate changes, if any; and

5.  for at least the latest year for which the data is available,
the number of policyholders residing in the state of Utah, claims
incurred or paid for such policyholders, and either premiums in
force, premiums earned, or premiums collected for the
policyholders.

D.  Experience Records
1.  Insurers shall maintain records of premiums collected,

earned premiums, benefits paid, and incurred benefits for each
calendar year for each policy form, including data for rider and
endorsement forms which are used with the policy form, on the
same basis, including all reserves, as required for the Accident
and Health Policy Experience Exhibit.  Separate data may be
maintained for each rider or endorsement to the extent
appropriate.  Experience under forms which provide
substantially similar coverage may be combined.  The data shall
be for all years of issue combined, for each calendar year of
experience since the year the form was first issued, except that
data for calendar years prior to the most recent five years may
be combined.

2.  In the case where premium rates vary by state or other
geographical area insurers are required to tabulate pertinent data
as required in Subsection 3.D.1. which will show their relative
experience in Utah or other geographical area containing Utah.

E.  Evaluating Experience Data.  In determining the
credibility and appropriateness of experience data, due
consideration must be given to all relevant factors, such as:

1.  Statistical credibility of premiums and benefits, for
example, low exposure, low loss frequency.

2.  Experience and projected trends relative to the kind of
coverage, for example, inflation in medical expenses, economic
cycles affecting disability income experience.

3.  The concentration of experience at early policy
durations where select morbidity and preliminary term reserves
are applicable and where loss ratios are expected to be
substantially lower than at later policy durations.

4.  The mix of business by risk classification.
F.  The minimum requirements for making rate filings to

determine their reasonableness are listed in Appendix I.  This
form is also available at the Utah Insurance Department.

R590-85-4.  Reasonableness of Benefits in Relation to
Premium.

A.  New Forms.  With respect to a new form under which
the average annual premium (as defined below) is expected to
be at least $200, benefits shall be deemed reasonable in relation
to premiums provided the anticipated loss ratio is at least as
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great as shown below:
1.  medical expense coverages:  the loss ratio for optionally

renewable forms must be 60%, for conditionally renewable
forms the loss ratio must be 55%, for guaranteed renewable
forms the loss ratio must be 55% and for non-cancelable forms
the loss ratio must be 50%; and

2.  loss of income and other: the loss ratio for optionally
renewable forms must be 60%, for conditionally renewable
forms loss ratio must be 55%, for guaranteed renewable forms
the loss ratio must be 50% and for non-cancelable forms the loss
ratio must be 45%.

For a policy form, including riders and endorsements,
under which the expected average annual premium per policy is
$100 or more but less than $200, subtract 5 percentage points,
or if less than $100 subtract 10 percentage points.

The average annual premium per policy shall be computed
by the insurer based on an anticipated distribution of business
by all applicable criteria having a price difference, such as age,
sex, amount, dependent status, rider frequency, etc., except
assuming an annual mode for all policies (for example, the
fractional premium loading may not affect the average annual
premium or anticipated loss ratio calculation).

For Medicare Supplement policies, benefits shall be
deemed reasonable in relation to premiums provided the
anticipated loss ratio is at least 65%, 75% for group policies.

Definitions of Renewal Clause
OR - Optionally Renewable:  renewal is at the option of the

insurance company.
CR - Conditionally Renewable:  renewal can be declined

by the insurance company only for stated reasons other than
deterioration of health.

GR - Guaranteed Renewable:  renewal cannot be declined
by the insurance company for any reason, but the insurance
company can revise rates on a class basis.

NC - Non-Cancelable:  renewal cannot be declined nor can
the rates be revised by the insurance company.

B.  Rate Changes.  With respect to filings of rate changes
for a previously approved form, benefits shall be deemed
reasonable in relation to premiums provided the following
standards are met:

1.  Both (a) and (b) as follows shall be at least as great as
the standards in Section 4.A.

(a)  The anticipated loss ratio over the entire period for
which the changed rates are computed to provide coverage;

(b)  The ratio of (i) and (ii); where
(i)  is the sum of the accumulated benefits, from the

original effective date of the form to the effective date of the
change, and the present value of future benefits, and

(ii)  is the sum of the accumulated premiums from the
original effective date of the form to the effective date of the
change and the present value of future premiums, the present
values to be taken over the entire period for which the changed
rates are computed to provide coverage, and the accumulated
benefits and premiums to include an explicit estimate of the
actual benefits and premiums from the last date as of which an
accounting has been made to the effective date of the change.
Interest shall be used in the calculation of these accumulated
benefits and premiums and present values only if it is a
significant factor in the calculation of this loss ratio.

2.  An example of the loss ratio required by Section 4.B.1
is illustrated in Appendix II, "Minimum Loss Ratio Test for an
Existing Block of Business." Appendix II is available from the
Utah Insurance Department.

3.  If an insurer wishes to charge a premium for policies
issued on or after the effective date of the change which is
different from the premium charged for the policies issued prior
to the change date, then with respect to policies issued prior to
the effective date of the change the requirements of Section
4.B.1 above must be satisfied, and with respect to policies
issued on and after the effective date of the change, the
standards are the same as in Section 4.A, except that the average
annual premium shall be determined based on an actual rather
than an anticipated distribution of business.

C.  Special Considerations Relating to New Forms and
Rate Changes.

1.  Other methods, in addition to that in Subsection B
above, may be used to calculate rate changes.  However, the
minimum anticipated loss ratio thus calculated must be at least
as great as the standards in Subsection A above, and the
methods must be approved by the Insurance Commissioner.

2.  Anticipated loss ratios lower than those indicated in
Subsection A and B above will require justification based on the
special circumstances that may be applicable.

a.  Examples of coverages requiring special consideration
are as follows:

(i)  accident only;
(ii)  short term non-renewable, for example: airline trip;

student accident;
(iii)  specified peril, and other special risks.
b.  Examples of other factors requiring special

consideration are as follows:
(i)  marketing methods, giving due consideration to

acquisition and administration costs and to premium mode;
(ii)  extraordinary expenses, the return of premium rider

filings must demonstrate the adequacy of reserves;
(iii)  high risk of claim fluctuation because of the low loss

frequency or the catastrophic, or experimental nature of the
coverage;

(iv)  product features such as long elimination periods,
high deductibles and high maximum limits; and

(v)  the industrial or debit method of distribution.
D.  Companies are urged to review their experience

periodically and to file rate changes, as appropriate, in a timely
manner to avoid the necessity of later filing of exceptionally
large rate increases.

R590-85-5.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances may not be affected.

KEY:  insurance law
January 3, 1996 31A-2-201
Notice of Continuation April 24, 2002



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 259



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 260

R590.  Insurance, Administration.
R590-86.  Filing of Life and Disability Forms and Rates.
R590-86-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to the general authority to adopt a rule granted under
Subsection 31A-2-201(3) and the more specific rulemaking
authority granted under Section 31A-21-201 and Subsection
31A-30-106(1)(k).

R590-86-2.  Purpose.
This rule is issued in order to implement Sections 31A-21-

201, 31A-22-602, 31A-22-605, 31A-22-807 and Chapter 30 of
Title 31A.  It is essential that each filing submitted to the
department be accurate in detail and complete with the required
documents in order for the filing to be processed in a timely and
efficient manner.  This rule sets forth the requirements for filing
life and disability forms and rates for use in the State of Utah.

R590-86-3.  General Filing Requirements.
A.  Form filings.  All individual and group life, annuity,

and disability forms must be filed with this department.  No
form may be used prior to filing.  Only one copy of the form is
required.  Each form submitted for filing shall be identified by
a form number in an accompanying cover letter or on an
attached list.  All submitted forms must be in printer’s proof
format, and the form number must be printed on the form.  The
proper disability or life transmittal form must be included with
each submission.  Cover letters shall be in duplicate and must
concisely describe each form.  Included in the description shall
be:

1.  the purpose of the form, the title, the benefits and
provisions of the form including an explanation of any change
in benefits or premiums which occur while the contract is in
force.  Include in the description any riders, endorsements or
options that may be added to the form;

2.  the method of marketing, for example, mass
merchandised through mass media, individually issued through
licensed agents, association membership, franchise membership,
union membership, or other method;

3.  market intended, the issue ages, particularly note any
specialized market;

4.  an explanation of any deviation from normal
underwriting, for example, medical, nonmedical, guaranteed
issue, simplified application, or other deviation; and

5.  if the filing includes only riders, endorsements or
applications, describe the effect of the form on the base policy
and identify the base policy, including form numbers and dates
filed in Utah.  Also describe any change in the marketing.

B. Rate filings.
1.  Rates for individual disability policies, riders or

endorsements must be filed, excluding individual policies
subject to Chapter 30 that comply with Rule R590-167.  Any
rates for these forms must also be filed in accordance with the
requirements of Rules R590-85 "Filing of Rates for Individual
Disability Insurance Forms and Individual and Group Medicare
Rates," R590-146 "Medicare Supplement Insurance Minimum
Standards," and R590-148 "Long-Term Care Insurance Rule,"
in addition to the requirements of this rule.

Each disability rate submission shall include an actuarial

memorandum describing the basis on which rates were
determined and shall indicate and describe the calculation of the
loss ratio as required by Rules R590-85, R590-146 and R590-
148.  The rate filing must be in compliance with Utah laws and
rules and the benefits must be reasonable in relation to
premiums.  In addition, these calculations must be accompanied
by a certification signed by a qualified actuary who certifies that
the calculations were made according to formulas that, to the
best of his knowledge, satisfy legal minimum requirements of
the State of Utah.  Refer to Bulletin 92-4(b), "Procedures for the
Submission of Disability Form and Rate Filings."

2.  Credit life and credit disability forms and rates must be
in compliance with Utah laws and rules and the benefits must be
reasonable in relation to premiums.  The filing must be
submitted in accordance with the requirements of Rule R590-
91, "Credit Life and Disability Insurance."

3.  The rates for any small employer or individual policy to
which 31A-30-104 applies, must comply with the requirements
of Rule R590-167, "Individual and Small Employer Health
Insurance Rule."

C. Filing fees.  Each form or rate submitted must be
accompanied by the appropriate filing fee.  Retaliatory filing
fees are due at the time of submission.  The retaliatory fee is the
greater of:

(1)  the Utah filing fee, or
(2)  the filing fee that would be payable to the company’s

domiciliary state by a Utah company filing the same form or
rate.  Refer to Section 31A-3-401.

D.  Domiciliary approval.  For non-domestic companies
each form and rate submitted to this department for filing must
have been previously filed with and reviewed by the domiciliary
state.  If, in the domiciliary state, the form is deemed filed,
exempt from filing, filed for informational purposes, or if the
form is not intended for marketing in the domiciliary state, then
alternate information is required as follows:

1.  a list of all states to which the form, rate, or both have
been filed, together with any state actions to date on the forms
and rates; and

2.  an explanation of why the form is not intended for
marketing in the domiciliary state and any points of conflict
between the form, rate, or both and domiciliary state laws or
regulations.

E.  Actuarial Filings.
1.  A signed actuarial memorandum is required with all

credit life and disability filings and all life and annuity forms
which are subject to "The Standard Nonforfeiture Law for Life
Insurance," "The Standard Nonforfeiture Law for Individual
Deferred Annuities," and "The Standard Valuation Law,"
Sections 31A-22-408, 31A-22-409, and Title 31A, Chapter 17,
Part 5 respectively.  The memorandum must specify the
mortality and morbidity tables, interest rates, and methods used
in calculating nonforfeiture values and reserves, together with
an actuarial demonstration of compliance showing methods used
to calculate these values.

2.  All individual disability policy forms, riders, or
endorsements affecting benefits subject to Section 31A-22-602,
must include a signed actuarial memorandum including
information as required by Utah Rule R590-85, "Filing of Rates
for Individual Disability Insurance Forms and Individual and
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Group Medicare Rates."  Individual policies subject to Chapter
30 are excluded from this requirement.

3.  An actuarial certification as described in Rule R590-
167, "Individual and Small Employer Health Insurance Rule",
must be filed for any small employer or individual policy to
which 31A-30-104 applies.

F.  Policy Summary.
1.  Life.  Each policy form which is required to be issued

with a Policy Summary, entitled "Statement of Policy Cost and
Benefit Information," as required by Rule R590-79, "Life
Insurance Disclosure," must file the Policy Summary with the
submission.  Each policy form which is an illustrated form as
defined in Rule R590-177, Life Insurance Illustrations, must file
an illustration with the submission in accordance with the
requirements of R590-177.

2.  Disability.  Each policy form which is required to be
issued with a Policy Outline of Coverage as required by Rule
R590-126, "Individual and Franchise Disability Insurance,
Minimum Standards," Rule R590-146, "Medicare Supplement
Insurance Minimum Standards," and Rule R590-148, "Long
Term Care Insurance Rule," must file the Policy Outline with
the submission.

G.  Application.  Any policy form that requires a copy of an
application to be attached when issued shall be submitted with
the application form attached.

H.  Sample information.  All blank spaces of each form
must be filled in and completed with hypothetical data to
indicate the purpose and use of the form.

I.  Group Information.  Every group filing must identify the
type of group as defined by Sections 31A-22-502 through 508,
and 701.  Any group which does not clearly meet the definitions
of Sections 31A-22-502 through 508, and 701, is subject to
Section 31A-22-509.  Approval for these groups, subject to
31A-22-509, must be obtained from the commissioner prior to
the submission of any form filing.  A copy of the group approval
letter must accompany all form filings for groups subject to
Section 31A-22-509.

R590-86-4.  Filing Process.
All form and rate submissions will be handled in

accordance with the procedures described in the disability filing
Bulletin 96-2, and the life filing Bulletin 96-1, or any
replacements.  Refer to each respective filing bulletin for
specific instructions for submitting form and rate filings and for
a sample of the required transmittal form.

R590-86-5.  Penalties.
Persons found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-86-6.  Severability.
If any provision of this rule or the application of it to any

person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY:  insurance law
January 1, 1997 31A-21-201

Notice of Continuation April 23, 2002 31A-30-106



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 262

R590.  Insurance, Administration.
R590-101.  Appointment and Termination of Individuals
Licensed as Agents, and Organizations Licensed as Agents
by Insurers.
R590-101-1.  Authority.

This rule is promulgated by the Insurance Commissioner
under Subsection 31A-2-201(3), Utah Code (U.C.), to adopt
rules to implement the provisions of the Utah Insurance Code,
and specifically Subsection 31A-23-219(1), U.C.

R590-101-2.  Purpose.
This rule is adopted for the purpose of stating the form to

be used and the procedure to be followed by an insurer to
appoint or terminate licensed individual agents and licensed
organizations to conduct business on behalf of that insurer in
this state.

R590-101-3.  Definitions.
For the purpose of this rule the commissioner use the

definitions as particularly stated in Sections 31A-1-301 and
31A-23-102.

R590-101-4.  Rule.
A.  Notice of Appointment.  All insurers shall file with the

commissioner a Certificate of Appointment for any individual
agent and organization authorized to conduct business on behalf
of the insurer in this state.  It is not necessary to appoint
individual agents who are listed as designees on an
organization’s license.

1.  Appointment Procedure:
a.  Complete a Certificate of Appointment form indicating

either an individual or organization acting as an agent.  Unless
the form is completed in connection with a new application for
licensure, the individual or organization must be properly
licensed.

b.  Identify on the form the date the appointment is to be
effective.  If an effective date is not specified, the effective date
of appointment will be the date the form is received by the
Insurance Department.

c.  Immediately furnish the agent’s copy of the Certificate
of Appointment to the agent.  The agent’s copy does not need to
be validated by the Insurance Department.

d.  File the two remaining copies of the appointment form
with the Insurance Department no later than ten days after the
identified effective date of appointment.

2.  The Insurance Department will register the appointment
and return one copy of the form to the insurer as evidence of
filing.  The insurer shall keep this form throughout the term of
appointment and at least an additional three years.

B.  Notice of Termination.  All insurers shall file with the
commissioner a Notice of Termination of Appointment for any
individual agent or organization previously authorized to
conduct business on behalf of the insurer in this state.

1.  Termination procedure:
a.  Complete a Notice of Termination of Appointment form.

Include the originally assigned six digit Certificate of
Appointment number.

b.  Furnish a copy of the form to the agent.
c.  Retain one copy for company records for at least three

years.
d.  File the remaining copy with the Insurance Department.

If a date of termination is entered on the form, the form must be
filed with the department no later than ten days after that date.
If the form is received by the department in excess of ten days
after the listed termination date, the effective date of termination
will be the date the form is received.  If the date of termination
is not completed the effective date of termination will be the
date the form is received by the department.

C.  The forms used for appointment and termination are
available through the Insurance Department.

D.  Renewal of Appointments.  During each odd-numbered
year each insurer will be mailed a duplicate list of all current
agent appointments.  On or before July 1 of that year all insurers
shall return to the commissioner one copy of that list showing
all individual and organization appointments to be continued in
force.

E.  Fees.  For all Certificates of Appointment or Notices of
Termination of Appointment submitted to the commissioner the
insurer shall pay the statutory filing fee.

R590-101-5.  Penalties.
Any insurer that fails to comply with the provisions of

Section 31A-23-219, U.C., or with this rule will be subject to
the forfeiture provisions set forth in Section 31A-2-308, U.C.A.

R590-101-6.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances shall not be affected.

KEY:  insurance companies
1993 31A-2-201
Notice of Continuation April 23, 2002 31A-23-219
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R590.  Insurance, Administration.
R590-108.  Interest Rate During Grace Period or Upon
Reinstatement of Policy.
R590-108-1.  Authority.

This rule is promulgated by the Commissioner of Insurance
under Sections 31A-2-201(3) to adopt rules to implement the
provisions of the Utah Insurance Code, and specifically Sections
31A-22-402 and 31A-22-407(1) authorizing the commissioner
to establish by rule the rate of interest an insurer may charge in
a life insurance or annuity contract upon premiums due or
overdue during a grace period or upon subsequent reinstatement
of the contract.

R590-108-2.  Purpose.
The purpose of this rule is to establish the rate of interest

an insurer may charge upon premiums due under a life insurance
or annuity contract during a grace period or upon subsequent
reinstatement of the contract.

R590-108-3.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions as particularly stated in Section 31A-1-301.

R590-108-4.  Rule.
Under Sections 31A-22-402 and 31A-22-407(1), an insurer

is authorized to impose and collect an interest charge upon
payment of premiums due or overdue during a grace period or
upon subsequent reinstatement of a life insurance policy or
annuity contract.  The rate of interest to be charged shall be the
rate set within the policy, but may not exceed the rate of interest
in the policy for policy loans.  In the absence of a policy loan
provision within the policy, the insurer may not impose or
collect an interest charge in excess of the maximum interest rate
of 8% as established for policy loans under Section 31A-22-420.

R590-108-5.  Penalties.
Any insurer that fails to comply with the provisions of

Sections 31A-22-402 and 31A-22-407(1), or with this rule shall
be subject to the forfeiture provisions of Section 31A-2-308.

R590-108-6.  Separability.
If any provisions of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances may not be affected.

KEY:  insurance companies
1987 31A-2-201
Notice of Continuation April 23, 2002 31A-22-402

31A-22-407
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R590.  Insurance, Administration.
R590-118.  Licensing Examination Rule.
R590-118-1.  Authority.

This rule is promulgated by the Commissioner of Insurance
pursuant to Section 31A-2-201(3) authorizing rules to
implement the Utah Insurance Code and Sections 31A-23-
207(1), 31A-26-207(1) and 31A-23-211(5)(a) permitting the
commissioner to require and provide for the administration of
examinations for designated license classes.

R590-118-2.  Purpose and Scope.
A.  The purpose of this rule is to provide for the

administration of qualification examinations for licenses
permitted in Sections 31A-23-207(1), 31A-26-207(1) and 31A-
23-211(5)(a).

B.  The rule shall apply to all designated prospective
individual license classes under the Insurance Code except
Surplus Lines and Managing General Agent, and for all lines of
insurance except Credit Life and Disability.

R590-118-3.  Definitions.
For the purposes of this rule "Candidate Pass Ratio" is the

proportion of individual candidates who successfully complete
the examination, rather than the number of examinations
attempted.  Candidate rather than examination data is used to
prevent the skewing of results caused by multiple failures by
marginal candidates.

R590-118-4.  Examination.
A.  Requirement.  Examinations shall be required to qualify

candidates for all lines of insurance listed under Sections 31A-
23-204 and 31A-26-204 except credit life and disability or other
limited lines designated by the commissioner, and examinations
shall also be required for the licensure classes of Agent, Broker,
Consultant, and Adjuster.  Surplus line and Managing General
Agent licenses do not require an examination.

B.  Administration.  With the exception of NASD
examinations for variable annuity licensure, all license
examinations shall be administered, upon order of the
commissioner, by an examination contractor according to
Insurance Department specifications.

C.  Procedures.  Examination procedures are set forth in
detail in a publication entitled "Utah Insurance Department
Licensing Information Bulletin," which is available from the
Insurance Department.  An applicant must take and pass the
examination for the type of license which is being applied for.
The license application, examination registration form and the
correct license fee, as required in Rule R590-102, must be
submitted to the Insurance Department within 90 days of the
examination pass date in order for a license to be issued.  After
90 days, the examination must be retaken.  Individuals currently
licensed as agents who are applying for a broker or consultant
license must request and receive approval from the Insurance
Department before registering for an examination.

R590-118-5.  Conditions or Exceptions.
A.  This rule does not apply to applicants for Surplus Line

Broker, Managing General Agent, Credit Life and Disability, or
other limited agent licenses for lines of insurance designated by

the commissioner.
B.  The examination required of an agent or broker

applicant for the applicable lines of insurance shall be waived
by the commissioner if the applicant holds the designation of
Fellow, Life Management Institute (FLMI), Chartered Life
Underwriter (CLU) or Chartered Property Casualty Underwriter
(CPCU).

C.  The examination required of Life/Health Consultants
shall be waived for holders of the following designations:
Fellow, Life Management Institute (FLMI); Chartered Life
Underwriter (CLU); Chartered Financial Consultant (ChFC); or
Certified Financial Planner (CFP).  The examination required of
Property/Liability Consultants shall be waived for holders of the
Chartered Property Casualty Underwriter (CPCU) designation.

D.  An individual moving from another state to Utah must
obtain a letter of clearance and complete the required
examination process, which would take into account retaliatory
requirements, within 90 days from the date the person’s license
was cancelled in their home state.  If action is not taken until
after the 90 day deadline the individual must meet all of the
Utah resident licensing requirements.

E.  If an individual moves from Utah to another state,
becomes licensed in that state, and then moves back to Utah, the
individual may request reinstatement of their Utah resident
license.  The license will be reinstated without the requirement
of examination if reinstatement is within one year from the date
the letter of clearance was issued by the Utah Insurance
Department.

F.  Section 31A-23-201(2) that permits the commissioner
to recognize additional license classifications as to other types
of insurance, and Section 31A-23-201(2) that permits the
exemption, by the commissioner, of certain classes of persons
from the requirements of licensure, are not the subject of this
rule.

R590-118-6.  Separability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of such provision to
other persons or circumstances may not be affected.

KEY:  insurance, occupational licensing
October 1, 1996 31A-23-206
Notice of Continuation April 23, 2002 31A-23-207
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R590.  Insurance, Administration.
R590-120.  Surety Bond Forms.
R590-120-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-2-
201(3) which authorizes rules to implement the Utah Insurance
Code, and Subsection 31A-21-101(5) which authorizes rules
exempting classes of insurance contracts from any or all
provisions of Chapter 21, Title 31A of the Utah Code.

R590-120-2.  Purpose and Scope.
The purpose of this rule is to exempt certain surety bond

forms from the form filing requirements and other requirements
of Chapter 21.

This rule shall apply to all insurers transacting surety
insurance in this state.

R590-120-3.  Rule.
(1)  Surety insurance forms, except bail bond insurance

forms, are exempt from the following provisions of Chapter 21:
Sections 31A-21-106, 31A-21-201, 31A-21-303, 31A-21-308
and 31A-21-312.

(2)  Bail bond surety forms used by surety insurers and bail
bond surety companies must be filed in accordance with 31A-
21-201.

R590-120-4.  Severability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstance may not be affected.

KEY:  insurance rule
June 4, 1999 31A-2-201
Notice of Continuation April 23, 2002 31A-21-101
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R590.  Insurance, Administration.
R590-146.  Medicare Supplement Insurance Minimum
Standards.
R590-146-1.  Authority.

This rule is issued pursuant to the authority vested in the
commissioner under Subsection 31A-22-620(3)(c) requiring the
commissioner to adopt rules to establish minimum standards for
Individual and Group Medicare Supplement Insurance.

R590-146-2.  Purpose.
The purpose of this rule is to provide for the reasonable

standardization of coverage and simplification of terms and
benefits of Medicare supplement policies; to facilitate public
understanding and comparison of such policies; to eliminate
provisions contained in such policies which may be misleading
or confusing in connection with the purchase of such policies or
with the settlement of claims; and to provide for full disclosures
in the sale of accident and sickness insurance coverages to
persons eligible for Medicare.

R590-146-3.  Applicability and Scope.
A.  Except as otherwise specifically provided in Sections

7, 13, 14, 17 and 22, this rule shall apply to:
(1)  all Medicare supplement policies delivered or issued

for delivery in this state on or after the effective date of this rule;
and

(2)  all certificates issued under group Medicare
supplement policies which certificates have been delivered or
issued for delivery in this state.

B.  This rule shall not apply to a policy or contract of one
or more employers or labor organizations, or of the trustees of
a fund established by one or more employers or labor
organizations, or combination thereof, for employees or former
employees, or a combination thereof, or for members or former
members, or a combination, of the labor organizations.

R590-146-4.  Definitions.
For purposes of this rule:
A.  "Applicant" means:
(1)  in the case of an individual Medicare supplement

policy, the person who seeks to contract for insurance benefits,
and

(2)  in the case of a group Medicare supplement policy, the
proposed certificateholder.

B.  "Bankruptcy" means when a Medicare+Choice
organization that is not an issuer has filed, or has had filed
against it, a petition for declaration of bankruptcy and has
ceased doing business in the state.

C.  "Certificate" means any certificate delivered or issued
for delivery in this state under a group Medicare supplement
policy.

D.  "Certificate form" means the form on which the
certificate is delivered or issued for delivery by the issuer.

E.  "Continuous period of creditable coverage" means the
period during which an individual was covered by creditable
coverage, if during the period of the coverage the individual had
no breaks in coverage greater than 63 days.

F.(1)  "Creditable coverage" means, with respect to an
individual, coverage of the individual provided under any of the

following:
(a)  a group health plan;
(b)  health insurance coverage;
(c)  Part A or Part B of Title XVIII of the Social Security

Act, Medicare;
(d)  Title XIX of the Social Security Act, Medicaid, other

than coverage consisting solely of benefits under section 1928;
(e)  Chapter 55 of Title 10 United States Code

(CHAMPUS);
(f)  a medical care program of the Indian Health Service or

of a tribal organization;
(g)  a State health benefits risk pool;
(h)  a health plan offered under chapter 89 of Title 5 United

States Code, Federal Employees Health Benefits Program;
(i)  a public health plan as defined in federal regulation;

and
(j)  a health benefit plan under Section 5(e) of the Peace

Corps Act, 22 United States Code 2504(e).
(2)  "Creditable coverage" shall not include one or more,

or any combination of, the following:
(a)  coverage only for accident or disability income

insurance, or any combination thereof;
(b)  coverage issued as a supplement to liability insurance;
(c)  liability insurance, including general liability insurance

and automobile liability insurance;
(d)  workers’ compensation or similar insurance;
(e)  automobile medical payment insurance;
(f)  credit-only insurance;
(g)  coverage for on-site medical clinics; and
(h)  other similar insurance coverage, specified in federal

regulations, under which benefits for medical care are secondary
or incidental to other insurance benefits.

(3)  "Creditable coverage" shall not include the following
benefits if they are provided under a separate policy, certificate
or contract of insurance or are otherwise not an integral part of
the plan:

(a)  limited scope dental or vision benefits;
(b)  benefits for long-term care, nursing home care, home

health care, community-based care, or any combination thereof;
and

(c)  such other similar, limited benefits as are specified in
federal regulations.

(4)  "Creditable coverage" shall not include the following
benefits if offered as independent, noncoordinated benefits:

(a)  coverage only for a specified disease or illness; and
(b)  hospital indemnity or other fixed indemnity insurance.
(5)  "Creditable coverage" shall not include the following

if it is offered as a separate policy, certificate or contract of
insurance:

(a)  medicare supplemental health insurance as defined
under section 1882(g)(1) of the Social Security Act;

(b)  coverage supplemental to the coverage provided under
chapter 55 of title 10, United States Code; and

(c)  similar supplemental coverage provided to coverage
under a group health plan.

G.  "Employee welfare benefit plan" means a plan, fund or
program of employee benefits as defined in 29 U.S.C. Section
1002, Employee Retirement Income Security Act.

H.  "Insolvency" means that:
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(a)  an insurer is unable to pay its debts or meet its
obligations as they mature;

(b)  an insurer’s total adjusted capital is less than the
insurer’s mandatory control level RBC under Subsection 31A-
17-601(7)(c); or

(c)  an insurer is determined to be hazardous under this
title.

I.  "Issuer" includes insurance companies, fraternal benefit
societies, health care service plans, health maintenance
organizations, and any other entity delivering or issuing for
delivery in this state Medicare supplement policies or
certificates.

J.  "Medicare" means the "Health Insurance for the Aged
Act," Title XVIII of the Social Security Amendments of 1965,
as then constituted or later amended.

K.  "Medicare+Choice plan" means a plan of coverage for
health benefits under Medicare Part C as defined in U.S.C.
1395w-28(b)(1), and includes:

(1)  coordinated care plans which provide health care
services, including but not limited to health maintenance
organization plans, with or without a point-of-service option,
plans offered by provider-sponsored organizations, and
preferred provider organization plans;

(2)  medical savings account plans coupled with a
contribution into a Medicare+Choice medical savings account;
and

(3)  Medicare+Choice private fee-for-service plans.
L.  "Medicare supplement policy" means a group or

individual policy of disability insurance or a subscriber contract
of hospital and medical service associations or health
maintenance organizations, other than a policy issued pursuant
to a contract under Section 1876 of the federal Social Security
Act, 42 U.S.C. Section 1395 et seq., or an issued policy under
a demonstration project specified in 42 U.S.C. Section
1395ss(g)(1), which is advertised, marketed or designed
primarily as a supplement to reimbursements under Medicare for
the hospital, medical or surgical expenses of persons eligible for
Medicare.

M.  "Policy form" means the form on which the policy is
delivered or issued for delivery by the issuer.

N.  "Secretary" means the Secretary of the United States
Department of Health and Human Services.

R590-146-5.  Policy Definitions and Terms.
No policy or certificate may be advertised, solicited or

issued for delivery in this state as a Medicare supplement policy
or certificate unless the policy or certificate contains definitions
or terms which conform to the requirements of this section.

A.  "Accident," "accidental injury," or "accidental means"
shall be defined to employ "result" language and shall not
include words which establish an accidental means test or use
words such as "external, violent, visible wounds" or similar
words of description or characterization.

(1)  The definition shall not be more restrictive than the
following: "Injury or injuries for which benefits are provided
means accidental bodily injury sustained by the insured person
which is the direct result of an accident, independent of disease
or bodily infirmity or any other cause, and occurs while
insurance coverage is in force."

(2)  The definition may provide that injuries shall not
include injuries for which benefits are provided or available
under any workers’ compensation, employer’s liability or similar
law, or motor vehicle no-fault plan, unless prohibited by law.

B.  "Benefit period" or "Medicare benefit period" shall not
be defined more restrictively than as defined in the Medicare
program.

C.  "Convalescent nursing home," "extended care facility,"
or "skilled nursing facility" shall not be defined more
restrictively than as defined in the Medicare program.

D.  "Health care expenses" means expenses of health
maintenance organizations associated with the delivery of health
care services, which expenses are analogous to incurred losses
of insurers.

Expenses shall not include:
(1)  home office and overhead costs;
(2)  advertising costs;
(3)  commissions and other acquisition costs;
(4)  taxes;
(5)  capital costs;
(6)  administrative costs; and
(7)  claims processing costs.
E.  "Hospital" may be defined in relation to its status,

facilities and available services or to reflect its accreditation by
the Joint Commission on Accreditation of Hospitals, but not
more restrictively than as defined in the Medicare program.

F.  "Medicare" shall be defined in the policy and
certificate. Medicare may be substantially defined as "The
Health Insurance for the Aged Act, Title XVIII of the Social
Security Amendments of 1965 as Then Constituted or Later
Amended," or "Title I, Part I of Public Law 89-97, as Enacted
by the Eighty-Ninth Congress of the United States of America
and popularly known as the Health Insurance for the Aged Act,
as then constituted and any later amendments or substitutes
thereof," or words of similar import.

G.  "Medicare eligible expenses" shall mean expenses of
the kinds covered by Medicare, to the extent recognized as
reasonable and medically necessary by Medicare.

H.  "Physician" shall not be defined more restrictively than
as defined in the Medicare program.

I.  "Sickness" shall not be defined to be more restrictive
than the following:

"Sickness means illness or disease of an insured person
which first manifests itself after the effective date of insurance
and while the insurance is in force."

The definition may be further modified to exclude
sicknesses or diseases for which benefits are provided under any
workers’ compensation, occupational disease, employer’s
liability or similar law.

R590-146-6.  Policy Provisions.
A.  Except for permitted preexisting condition clauses as

described in Subsections 7A(1) and 8A(1) of this rule, no policy
or certificate may be advertised, solicited or issued for delivery
in this state as a Medicare supplement policy if the policy or
certificate contains limitations or exclusions on coverage that
are more restrictive than those of Medicare.

B.  No Medicare supplement policy or certificate may use
waivers to exclude, limit or reduce coverage or benefits for
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specifically named or described preexisting diseases or physical
conditions.

C.  No Medicare supplement policy or certificate in force
in the state shall contain benefits which duplicate benefits
provided by Medicare.

R590-146-7.  Minimum Benefit Standards for Policies or
Certificates Issued for Delivery Prior to July 30, 1992.

No policy or certificate may be advertised, solicited or
issued for delivery in this state as a Medicare supplement policy
or certificate unless it meets or exceeds the following minimum
standards. These are minimum standards and do not preclude the
inclusion of other provisions or benefits which are not
inconsistent with these standards.

A.  General Standards. The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six
months from the effective date of coverage because it involved
a preexisting condition. The policy or certificate shall not define
a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended
by or received from a physician within six months before the
effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover costsharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible amount and
copayment percentage factors. Premiums may be modified to
correspond with such changes.

(4)  A "noncancellable," "guaranteed renewable," or
"noncancellable and guaranteed renewable" Medicare
supplement policy shall not:

(a)  provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termination
of coverage of the insured, other than the nonpayment of
premium; or

(b)  be canceled or nonrenewed by the issuer solely on the
grounds of deterioration of health.

(5)(a)  Except as authorized by the commissioner of this
state, an issuer shall neither cancel nor nonrenew a Medicare
supplement policy or certificate for any reason other than
nonpayment of premium or material misrepresentation.

(b)  If a group Medicare supplement insurance policy is
terminated by the group policyholder and not replaced as
provided in Subsection (5)(d), the issuer shall offer
certificateholders an individual Medicare supplement policy.
The issuer shall offer the certificateholder at least the following
choices:

(i)  an individual Medicare supplement policy currently
offered by the issuer having comparable benefits to those
contained in the terminated group Medicare supplement policy;
and

(ii)  an individual Medicare supplement policy which
provides only such benefits as are required to meet the minimum

standards as defined in Subsection 8B of this rule.
(c)  If membership in a group is terminated, the issuer

shall:
(i)  offer the certificateholder the conversion opportunities

described in Subsection (b); or
(ii)  at the option of the group policyholder, offer the

certificateholder continuation of coverage under the group.
(d)  If a group Medicare supplement policy is replaced by

another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination. Coverage under the new group policy
shall not result in any exclusion for preexisting conditions that
would have been covered under the group policy being
replaced.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the policy
was in force may be predicated upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or to payment of the maximum benefits.

B.  Minimum Benefit Standards.
(1)  Coverage of Part A Medicare eligible expenses for

hospitalization to the extent not covered by Medicare from the
61st day through the 90th day in any Medicare benefit period;

(2)  Coverage for either all or none of the Medicare Part A
inpatient hospital deductible amount;

(3)  Coverage of Part A Medicare eligible expenses
incurred as daily hospital charges during use of Medicare’s
lifetime hospital inpatient reserve days;

(4)  Upon exhaustion of all Medicare hospital inpatient
coverage including the lifetime reserve days, coverage of 90%
of all Medicare Part A eligible expenses for hospitalization not
covered by Medicare subject to a lifetime maximum benefit of
an additional 365 days;

(5)  Coverage under Medicare Part A for the reasonable
cost of the first three pints of blood, or equivalent quantities of
packed red blood cells, as defined under federal regulations,
unless replaced in accordance with federal regulations or
already paid for under Part B;

(6)  Coverage for the coinsurance amount of Medicare
eligible expenses under Part B regardless of hospital
confinement, subject to a maximum calendar year out-of-pocket
amount equal to the Medicare Part B deductible, $100;

(7)  Effective January 1, 1990, coverage under Medicare
Part B for the reasonable cost of the first three pints of blood, or
equivalent quantities of packed red blood cells, as defined under
federal regulations, unless replaced in accordance with federal
regulations or already paid for under Part A, subject to the
Medicare deductible amount.

R590-146-8.  Benefit Standards for Policies or Certificates
Issued or Delivered on or After July 30, 1992.

The following standards are applicable to all Medicare
supplement policies or certificates delivered or issued for
delivery in this state on or after July 30, 1992.  No policy or
certificate may be advertised, solicited, delivered or issued for
delivery in this state as a Medicare supplement policy or
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certificate unless it complies with these benefit standards.
A.  General Standards.  The following standards apply to

Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six
months from the effective date of coverage because it involved
a preexisting condition.  The policy or certificate shall not
define a preexisting condition more restrictively than a condition
for which medical advice was given or treatment was
recommended by or received from a physician within six months
before the effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover cost-sharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible amount and
copayment percentage factors.  Premiums may be modified to
correspond with such changes.

(4)  No Medicare supplement policy or certificate shall
provide for termination of coverage of a spouse solely because
of the occurrence of an event specified for termination of
coverage of the insured, other than the nonpayment of premium.

(5)  Each Medicare supplement policy shall be guaranteed
renewable.

(a)  The issuer shall not cancel or nonrenew the policy
solely on the ground of health status of the individual.

(b)  The issuer shall not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(c)  If the Medicare supplement policy is terminated by the
group policyholder and is not replaced as provided under
Subsection 8A(5)(e), the issuer shall offer certificateholders an
individual Medicare supplement policy which, at the option of
the certificateholder:

(i)  provides for continuation of the benefits contained in
the group policy; or

(ii)  provides for benefits that otherwise meet the
requirements of this subsection.

(d)  if an individual is a certificateholder in a group
Medicare supplement policy and the individual terminates
membership in the group, the issuer shall:

(i)  offer the certificateholder the conversion opportunity
described in Subsection 8A(5)(c); or

(ii)  at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group
policy.

(e)  if a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination.  Coverage under the new policy shall
not result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the

extension of benefits beyond the period during which the policy
was in force may be conditioned upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or payment of the maximum benefits.

(7)(a)  A Medicare supplement policy or certificate shall
provide that benefits and premiums under the policy or
certificate shall be suspended at the request of the policyholder
or certificateholder for the period, not to exceed 24 months, in
which the policyholder or certificateholder has applied for and
is determined to be entitled to medical assistance under Title
XIX of the Social Security Act, but only if the policyholder or
certificateholder notifies the issuer of the policy or certificate
within 90 days after the date the individual becomes entitled to
assistance.

(b)  If suspension occurs and if the policyholder or
certificateholder loses entitlement to medical assistance, the
policy or certificate shall be automatically reinstituted, effective
as of the date of termination of entitlement, as of the termination
of entitlement if the policyholder or certificateholder provides
notice of loss of entitlement within 90 days after the date of loss
and pays the premium attributable to the period, effective as of
the date of termination of entitlement.

(c)  Each Medicare supplement policy shall provide that
benefits and premiums under the policy shall be suspended, for
the period provided by federal regulation, at the request of the
policyholder if the policyholder is entitled to benefits under
Section 226 (b) of the Social Security Act and is covered under
a group health plan, as defined in Section 1862 (b)(1)(A)(v) of
the Social Security Act.  If suspension occurs and if the
policyholder or certificate holder loses coverage under the group
health plan, the policy shall be automatically reinstituted,
effective as of the date of lass of coverage, if the policyholder
provides notice of loss of coverage within 90 days after the date
of such loss and pays the premium attributable to the period,
effective as of the date of termination of entitlement.

(d)  Reinstitution of coverages:
(i)  shall not provide for any waiting period with respect to

treatment of preexisting conditions;
(ii)  shall provide for coverage which is substantially

equivalent to coverage in effect before the date of suspension;
and

(iii)  shall provide for classification of premiums on terms
at least as favorable to the policyholder or certificateholder as
the premium classification terms that would have applied to the
policyholder or certificateholder had the coverage not been
suspended.

B.  Standards for Basic, Core, Benefits Common to All
Benefit Plans.

Every issuer shall make available a policy or certificate
including only the following basic "core" package of benefits to
each prospective insured.  An issuer may make available to
prospective insureds any of the other Medicare Supplement
Insurance Benefit Plans in addition to the basic core package,
but not in lieu of it.

(1)  Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the
61st day through the 90th day in any Medicare benefit period.

(2)  Coverage of Part A Medicare eligible expenses
incurred for hospitalization to the extent not covered by
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Medicare for each Medicare lifetime inpatient reserve day used.
(3)  Upon exhaustion of the Medicare hospital inpatient

coverage including the lifetime reserve days, coverage of the
Medicare Part A eligible expenses for hospitalization paid at the
diagnostic related group (DRG) day outlier per diem or other
appropriate standard of payment, subject to a lifetime maximum
benefit of an additional 365 days.

(4)  Coverage under Medicare Parts A and B for the
reasonable cost of the first three pints of blood, or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal
regulations.

(5)  Coverage for the coinsurance amount, or in the case of
hospital outpatient department services under a prospective
payment system, the copayment amount of Medicare eligible
expenses under Part B regardless of hospital confinement,
subject to the Medicare Part B deductible.

C.  Standards for Additional Benefits.  The following
additional benefits shall be included in Medicare Supplement
Benefit Plans "B" through "J" only as provided by Section 9 of
this rule.

(1)  Medicare Part A Deductible: Coverage for all of the
Medicare Part A inpatient hospital deductible amount per
benefit period.

(2)  Skilled Nursing Facility Care: Coverage for the actual
billed charges up to the coinsurance amount from the 21st day
through the 100th day in a Medicare benefit period for
posthospital skilled nursing facility care eligible under Medicare
Part A.

(3)  Medicare Part B Deductible: Coverage for all of the
Medicare Part B deductible amount per calendar year regardless
of hospital confinement.

(4)  80% of the Medicare Part B Excess Charges: Coverage
for 80% of the difference between the actual Medicare Part B
charge as billed, not to exceed any charge limitation established
by the Medicare program or state law, and the Medicare-
approved Part B charge.

(5)  100% of the Medicare Part B Excess Charges:
Coverage for all of the difference between the actual Medicare
Part B charge as billed, not to exceed any charge limitation
established by the Medicare program or state law, and the
Medicare-approved Part B charge.

(6)  Basic Outpatient Prescription Drug Benefit: Coverage
for 50% of outpatient prescription drug charges, after a $250
calendar year deductible, to a maximum of $1,250 in benefits
received by the insured per calendar year, to the extent not
covered by Medicare.

(7)  Extended Outpatient Prescription Drug Benefit:
Coverage for 50% of outpatient prescription drug charges, after
a $250 calendar year deductible to a maximum of $3,000 in
benefits received by the insured per calendar year, to the extent
not covered by Medicare.

(8)  Medically Necessary Emergency Care in a Foreign
Country: Coverage to the extent not covered by Medicare for
80% of the billed charges for Medicare-eligible expenses for
medically necessary emergency hospital, physician and medical
care received in a foreign country, which care would have been
covered by Medicare if provided in the United States and which
care began during the first 60 consecutive days of each trip

outside the United States, subject to a calendar year deductible
of $250, and a lifetime maximum benefit of $50,000.  For
purposes of this benefit, "emergency care" shall mean care
needed immediately because of an injury or an illness of sudden
and unexpected onset.

(9)  Preventive Medical Care Benefit: Coverage for the
following preventive health services:

(a)  An annual clinical preventive medical history and
physical examination that may include tests and services from
Subsection (b) and patient education to address preventive
health care measures.

(b)  Any one or a combination of the following preventive
screening tests or preventive services, the frequency of which is
considered medically appropriate:

(1)  digital rectal examination;
(2)  dipstick urinalysis for hematuria, bacteriuria and

proteinuria;
(3)  pure tone, air only, hearing screening test, administered

or ordered by a physician;
(4)  serum cholesterol screening, every five years;
(5)  thyroid function test;
(6)  diabetes screening.
(c)  Tetanus and diphtheria booster, every ten years.
(d)  Any other tests or preventive measures determined

appropriate by the attending physician.  Reimbursement shall be
for the actual charges up to 100% of the Medicare-approved
amount for each service, as if Medicare were to cover the
service as identified in American Medical Association Current
Procedural Terminology, AMA CPT, codes, to a maximum of
$120 annually under this benefit.  This benefit shall not include
payment for any procedure covered by Medicare.

(10)  At-Home Recovery Benefit: Coverage for services to
provide short term, at-home assistance with activities of daily
living for those recovering from an illness, injury or surgery.

(a)  For purposes of this benefit, the following definitions
shall apply:

(i) "Activities of daily living" include, but are not limited
to bathing, dressing, personal hygiene, transferring, eating,
ambulating, assistance with drugs that are normally self-
administered, and changing bandages or other dressings.

(ii) "Care provider" means a duly qualified or licensed
home health aide or homemaker, personal care aide or nurse
provided through a licensed home health care agency or referred
by a licensed referral agency or licensed nurses registry.

(iii) "Home" shall mean any place used by the insured as a
place of residence, provided that the place would qualify as a
residence for home health care services covered by Medicare.
A hospital or skilled nursing facility shall not be considered the
insured’s place of residence.

(iv) "At-home recovery visit" means the period of a visit
required to provide at-home recovery care, without limit on the
duration of the visit, except each consecutive four hours in a 24-
hour period of services provided by a care provider is one visit.

(b)  Coverage Requirements and Limitations
(i) At-home recovery services provided shall be primarily

services which assist in activities of daily living.
(ii)  The insured’s attending physician shall certify that the

specific type and frequency of at-home recovery services are
necessary because of a condition for which a home care plan of
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treatment was approved by Medicare.
(iii)  Coverage is limited to:
(I)  no more than the number and type of at-home recovery

visits certified as necessary by the insured’s attending physician.
The total number of at-home recovery visits shall not exceed the
number of Medicare approved home health care visits under a
Medicare approved home care plan of treatment;

(II)  the actual charges for each visit up to a maximum
reimbursement of $40 per visit;

(III)  $1,600 per calendar year;
(IV)  seven visits in any one week;
(V)  care furnished on a visiting basis in the insured’s

home;
(VI)  services provided by a care provider as defined in this

section;
(VII)  at-home recovery visits while the insured is covered

under the policy or certificate and not otherwise excluded;
(VIII)  at-home recovery visits received during the period

the insured is receiving Medicare approved home care services
or no more than eight weeks after the service date of the last
Medicare approved home health care visit.

(c)  Coverage is excluded for:
(i)  home care visits paid for by Medicare or other

government programs; and
(ii)  care provided by family members, unpaid volunteers

or providers who are not care providers.
(11)  New or Innovative Benefits: An issuer may, with the

prior approval of the commissioner, offer policies or certificates
with new or innovative benefits in addition to the benefits
provided in a policy or certificate that otherwise complies with
the applicable standards.  The new or innovative benefits may
include benefits that are appropriate to Medicare supplement
insurance, new or innovative, not otherwise available, cost-
effective, and offered in a manner which is consistent with the
goal of simplification of Medicare supplement policies.

R590-146-9.  Standard Medicare Supplement Benefit Plans.
A.  An issuer shall make available to each prospective

policyholder and certificateholder a policy form or certificate
form containing only the basic core benefits, as defined in
Subsection 8B of this rule.

B.  No groups, packages or combinations of Medicare
supplement benefits other than those listed in this section may
be offered for sale in this state, except as may be permitted in
Subsection 8C(11) and in Section 10 of this rule.

C.  Benefit plans shall be uniform in structure, language,
designation and format to the standard benefit plans "A" through
"J" listed in this section and conform to the definitions in
Section 4 of this rule.  Each benefit shall be structured in
accordance with the format provided in Subsections 8B and 8C
and list the benefits in the order shown in this subsection.  For
purposes of this section, "structure, language, and format"
means style, arrangement and overall content of a benefit.

D.  An issuer may use, in addition to the benefit plan
designations required in Subsection C, other designations to the
extent permitted by law.  Make-up of benefit plans:

(1)  Standardized Medicare supplement benefit plan "A"
shall be limited to the basic, core, benefits common to all benefit
plans, as defined in Subsection 8B of this rule.

(2)  Standardized Medicare supplement benefit plan "B"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible
as defined in Subsection 8C(1).

(3)  Standardized Medicare supplement benefit plan "C"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, Medicare Part B deductible and
medically necessary emergency care in a foreign country as
defined in Subsections 8C(1), (2), (3) and (8) respectively.

(4)  Standardized Medicare supplement benefit plan "D"
shall include only the following: The core benefit, as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, medically necessary emergency care
in an foreign country and the at-home recovery benefit as
defined in Subsections 8C(1), (2), (8) and (10) respectively.

(5)  Standardized Medicare supplement benefit plan "E"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, medically necessary emergency care
in a foreign country and preventive medical care as defined in
Subsections 8C(1), (2), (8) and (9) respectively.

(6)  Standardized Medicare supplement benefit plan "F"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
the skilled nursing facility care, the Part B deductible, 100% of
the Medicare Part B excess charges, and medically necessary
emergency care in a foreign country as defined in Subsections
8C(1), (2), (3), (5) and (8) respectively.

(7)  Standardized Medicare supplement benefit high
deductible plan "F" shall include only the following: 100% of
covered expenses following the payment of the annual high
deductible plan "F" deductible.  The covered expenses include
the core benefit as defined in Subsection 8B of this rule, plus
the Medicare Part A deductible, skilled nursing facility care, the
Medicare Part B deductible, 100% of the Medicare Part B
excess charges, and medically necessary emergency care in a
foreign country as defined in Subsections 8C(1), (2), (3), (5)
and (8) respectively.  The annual high deductible plan "F"
deductible shall consist of out-of-pocket expenses, other than
premiums, for services covered by the Medicare supplement
plan "F" policy, and shall be in addition to any other specific
benefit deductibles.  The annual high deductible Plan "F"
deductible shall be $1500 for 1998 and 1999, and shall be based
on the calendar year.  It shall be adjusted annually thereafter by
the Secretary to reflect the change in the Consumer Price Index
for all urban consumers for the 12-month period ending with
August of the preceding year, and rounded to the nearest
multiple of $10.

(8)  Standardized Medicare supplement benefit plan "G"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, 80% of the Medicare Part B excess
charges, medically necessary emergency care in a foreign
country, and the at-home recovery benefit as defined in
Subsections 8C(1), (2), (4), (8) and (10) respectively.

(9)  Standardized Medicare supplement benefit plan "H"
shall consist of only the following: The core benefit as defined
in Subsection 8B of this rule, plus the Medicare Part A
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deductible, skilled nursing facility care, basic prescription drug
benefit and medically necessary emergency care in a foreign
country as defined in Subsections 8C(1), (2), (6) and (8)
respectively.

(10)  Standardized Medicare supplement benefit plan "I"
shall consist of only the following: The core benefit as defined
in Subsection 8B of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, 100% of the Medicare
Part B excess charges, basic prescription drug benefit, medically
necessary emergency care in a foreign country and at-home
recovery benefit as defined in Subsections 8C(1), (2), (5), (6),
(8) and (10) respectively.

(11)  Standardized Medicare supplement benefit plan "J"
shall consist of only the following: The core benefit as defined
in Subsection 8B of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B
deductible, 100% of the Medicare Part B excess charges,
extended prescription drug benefit, medically necessary
emergency care in a foreign country, preventive medical care
and at-home recovery benefit as defined in Subsections 8C(1),
(2), (3), (5), (7), (8), (9) and (10) respectively.

(12)  Standardized Medicare supplement benefit high
deductible plan "J" shall consist of only the following: 100% of
covered expenses following the payment of the annual high
deductible plan "J" deductible.  The covered expenses include
the core benefit as defined in Subsection 8B of this rule, plus the
Medicare Part A deductible, skilled nursing facility care,
Medicare Part B deductible, 100% of the Medicare Part B
excess charges, extended outpatient prescription drug benefit,
medically necessary emergency care in a foreign country,
preventive medical care benefit and at-home recovery benefit as
defined in Subsections 8C(1), (2), (3), (5), (7), (8), (9) and (10)
respectively.  The annual high deductible plan "J" deductible
shall consist of out-of-pocket expenses, other than premiums,
for services covered by the Medicare supplement plan "J"
policy, and shall be in addition to any other specific benefit
deductibles.  The annual deductible shall be $1500 for 1998 and
1999, and shall be based on a calendar year.  It shall be adjusted
annually thereafter by the Secretary to reflect the change in the
Consumer Price Index for all urban consumers for the twelve-
month period ending with August of the preceding year, and
rounded to the nearest multiple of $10.

R590-146-10.  Medicare Select Policies and Certificates.
A.(1)  This section shall apply to Medicare Select policies

and certificates, as defined in this section.
(2)  No policy or certificate may be advertised as a

Medicare Select policy or certificate unless it meets the
requirements of this section.

B.  For the purposes of this section:
(1)  "Complaint" means any dissatisfaction expressed by an

individual concerning a Medicare Select issuer or its network
providers.

(2)  "Grievance" means dissatisfaction expressed in writing
by an individual insured under a Medicare Select policy or
certificate with the administration, claims practices, or provision
of services concerning a Medicare Select issuer or its network
providers.

(3)  "Medicare Select issuer" means an issuer offering, or

seeking to offer, a Medicare Select policy or certificate.
(4)  "Medicare Select policy" or "Medicare Select

certificate" mean respectively a Medicare supplement policy or
certificate that contains restricted network provisions.

(5)  "Network provider" means a provider of health care, or
a group of providers of health care, which has entered into a
written agreement with the issuer to provide benefits insured
under a Medicare Select policy.

(6)  "Restricted network provision" means any provision
which conditions the payment of benefits, in whole or in part,
on the use of network providers.

(7)  "Service area" means the geographic area approved by
the commissioner within which an issuer is authorized to offer
a Medicare Select policy.

C.  The commissioner may authorize an issuer to offer a
Medicare Select policy or certificate, pursuant to this section
and Section 4358 of the Omnibus Budget Reconciliation Act,
OBRA, of 1990 if the commissioner finds that the issuer has
satisfied all of the requirements of this rule.

D.  A Medicare Select issuer shall not issue a Medicare
Select policy or certificate in this state until its plan of operation
has been approved by the commissioner.

E.  A Medicare Select issuer shall file a proposed plan of
operation with the commissioner in a format prescribed by the
commissioner.  The plan of operation shall contain at least the
following information:

(1)  Evidence that all covered services that are subject to
restricted network provisions are available and accessible
through network providers, including a demonstration that:

(a)  Services can be provided by network providers with
reasonable promptness with respect to geographic location,
hours of operation and after-hour care.  The hours of operation
and availability of after-hour care shall reflect usual practice in
the local area.  Geographic availability shall reflect the usual
travel times within the community.

(b)  The number of network providers in the service area is
sufficient, with respect to current and expected policyholders,
either:

(i)  to deliver adequately all services that are subject to a
restricted network provision; or

(ii)  to make appropriate referrals.
(c)  There are written agreements with network providers

describing specific responsibilities.
(d)  Emergency care is available 24 hours per day and

seven days per week.
(e)  In the case of covered services that are subject to a

restricted network provision and are provided on a prepaid
basis, there are written agreements with network providers
prohibiting the providers from billing or otherwise seeking
reimbursement from or recourse against any individual insured
under a Medicare Select policy or certificate.  This subsection
shall not apply to supplemental charges or coinsurance amounts
as stated in the Medicare Select policy or certificate.

(2)  A statement or map providing a clear description of the
service area.

(3)  A description of the grievance procedure to be utilized.
(4)  A description of the quality assurance program,

including:
(a)  the formal organizational structure;



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 273

(b)  the written criteria for selection, retention and removal
of network providers; and

(c)  the procedures for evaluating quality of care provided
by network providers, and the process to initiate corrective
action when warranted.

(5)  A list and description, by specialty, of the network
providers.

(6)  Copies of the written information proposed to be used
by the issuer to comply with Subsection I.

(7)  Any other information requested by the commissioner.
F.(1)  A Medicare Select issuer shall file any proposed

changes to the plan of operation, except for changes to the list
of network providers, with the commissioner prior to
implementing the changes.  Changes shall be considered
approved by the commissioner after 30 days unless specifically
disapproved.

(2)  An updated list of network providers shall be filed with
the commissioner at least quarterly.

G.  A Medicare Select policy or certificate shall not restrict
payment for covered services provided by non-network
providers if:

(1)  the services are for symptoms requiring emergency care
or are immediately required for an unforeseen illness, injury or
a condition; and

(2)  it is not reasonable to obtain services through a
network provider.

H.  A Medicare Select policy or certificate shall provide
payment for full coverage under the policy for covered services
that are not available through network providers.

I.  A Medicare Select issuer shall make full and fair
disclosure in writing of the provisions, restrictions and
limitations of the Medicare Select policy or certificate to each
applicant.  This disclosure shall include at least the following:

(1)  An outline of coverage sufficient to permit the
applicant to compare the coverage and premiums of the
Medicare Select policy or certificate with:

(a)  other Medicare supplement policies or certificates
offered by the issuer; and

(b)  other Medicare Select policies or certificates.
(2)  A description, including address, phone number and

hours of operation, of the network providers, including primary
care physicians, specialty physicians, hospitals and other
providers.

(3)  A description of the restricted network provisions,
including payments for coinsurance and deductibles when
providers other than network providers are utilized.

(4)  A description of coverage for emergency and urgently
needed care and other out-of-service area coverage.

(5)  A description of limitations on referrals to restricted
network providers and to other providers.

(6)  A description of the policyholder’s rights to purchase
any other Medicare supplement policy or certificate otherwise
offered by the issuer.

(7)  A description of the Medicare Select issuer’s quality
assurance program and grievance procedure.

J.  Prior to the sale of a Medicare Select policy or
certificate, a Medicare Select issuer shall obtain from the
applicant a signed and dated form stating that the applicant has
received the information provided pursuant to Subsection I of

this section and that the applicant understands the restrictions of
the Medicare Select policy or certificate.

K.  A Medicare Select issuer shall have and use procedures
for hearing complaints and resolving written grievances from
the subscribers.  The procedures shall be aimed at mutual
agreement for settlement and may include arbitration
procedures.

(1)  The grievance procedure shall be described in the
policy and certificates and in the outline of coverage.

(2)  At the time the policy or certificate is issued, the issuer
shall provide detailed information to the policyholder describing
how a grievance may be registered with the issuer.

(3)  Grievances shall be considered in a timely manner and
shall be transmitted to appropriate decision-makers who have
authority to fully investigate the issue and take corrective action.

(4)  If a grievance is found to be valid, corrective action
shall be taken promptly.

(5)  All concerned parties shall be notified about the results
of a grievance.

(6)  The issuer shall report no later than each March 31st
to the commissioner regarding its grievance procedure.  The
report shall be in a format prescribed by the commissioner and
shall contain the number of grievances filed in the past year and
a summary of the subject, nature and resolution of such
grievances.

L.  At the time of initial purchase, a Medicare Select issuer
shall make available to each applicant for a Medicare Select
policy or certificate the opportunity to purchase any Medicare
supplement policy or certificate otherwise offered by the issuer.

M.(1)  At the request of an individual insured under a
Medicare Select policy or certificate, a Medicare Select issuer
shall make available to the individual insured the opportunity to
purchase a Medicare supplement policy or certificate offered by
the issuer which has comparable or lesser benefits and which
does not contain a restricted network provision.  The issuer shall
make the policies or certificates available without requiring
evidence of insurability after the Medicare Select policy or
certificate has been in force for six months.

(2)  For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select policy
or certificate being replaced.  For the purposes of this
subsection, a significant benefit means coverage for the
Medicare Part A deductible, coverage for prescription drugs,
coverage for at-home recovery services or coverage for Part B
excess charges.

N.  Medicare Select policies and certificates shall provide
for continuation of coverage in the event the Secretary of Health
and Human Services determines that Medicare Select policies
and certificates issued pursuant to this section should be
discontinued due to either the failure of the Medicare Select
Program to be reauthorized under law or its substantial
amendment.

(1)  Each Medicare Select issuer shall make available to
each individual insured under a Medicare Select policy or
certificate the opportunity to purchase any Medicare supplement
policy or certificate offered by the issuer which has comparable
or lesser benefits and which does not contain a restricted
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network provision.  The issuer shall make the policies and
certificates available without requiring evidence of insurability.

(2)  For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select policy
or certificate being replaced.  For the purposes of this
subsection, a significant benefit means coverage for the
Medicare Part A deductible, coverage for prescription drugs,
coverage for at-home recovery services or coverage for Part B
excess charges.

O.  A Medicare Select issuer shall comply with reasonable
requests for data made by state or federal agencies, including the
United States Department of Health and Human Services, for the
purpose of evaluating the Medicare Select Program.

R590-146-11.  Open Enrollment.
A.  An issuer shall not deny or condition the issuance or

effectiveness of any Medicare supplement policy or certificate
available for sale in this state, nor discriminate in the pricing of
a policy or certificate because of the health status, claims
experience, receipt of health care, or medical condition of an
applicant in the case of an application for a policy or certificate
that is submitted prior to or during the six month period
beginning with the first day of the first month in which an
individual is both 65 years of age or older and is enrolled for
benefits under Medicare Part B.  Each Medicare supplement
policy and certificate currently available from an insurer shall be
made available to all applicants who qualify under this section
without regard to age.

B.  Except as provided in Section 22, Subsection A shall
not be construed as preventing the exclusion of benefits under
a policy, during the first six months, based on a preexisting
condition for which the policyholder or certificateholder
received treatment or was otherwise diagnosed during the six
months before the coverage became effective.

R590-146-12.  Guaranteed Issue for Eligible Persons.
A.  Guaranteed Issue
(1)  Eligible persons are those individuals described in

subsection B who, subject to Subsection B(2)(b), apply to enroll
under the policy not later than 63 days after the date of the
termination of enrollment described in subsection B, and who
submit evidence of the date of termination or disenrollment with
the application for a Medicare supplement policy.

(2)  With respect to eligible persons, an issuer shall not
deny or condition the issuance or effectiveness of a Medicare
supplement policy described in subsection C that is offered and
is available for issuance to new enrollees by the issuer, shall not
discriminate in the pricing of such a Medicare supplement
policy because of health status, claims experience, receipt of
health care, or medical condition, and shall not impose an
exclusion of benefits based on a preexisting condition under
such a Medicare supplement policy.

B.  Eligible Persons
An eligible person is an individual described in any of the

following paragraphs:
(1)  The individual is enrolled under an employee welfare

benefit plan that provides health benefits that supplement the

benefits under Medicare; and the plan terminates, or the plan
ceases to provide all such supplemental health benefits to the
individual;

(2)(a)  The individual is enrolled with a Medicare+Choice
organization under a Medicare+Choice plan under part C of
Medicare, and any of the following circumstances apply, or the
individual is 65 years of age or older and is enrolled with a
program of All-Inclusive Care for the Elderly (PACE) provider
under Section 1894 of the Social Security Act, and there are
circumstances similar to those described below that would
permit discontinuance of the individual’s enrollment with such
provider if such individual were enrolled in a Medicare+Choice
plan:

(i)  the certification of the organization, or plan under this
part, has been terminated, or the organization or plan has
notified the individual of an impending termination of such
certification; or

(ii)  the organization has terminated or otherwise
discontinued providing the plan in the area in which the
individual resides, or has notified the individual of an
impending termination or discontinuance of such plan;

(iii)  the individual is no longer eligible to elect the plan
because of a change in the individual’s place of residence or
other change in circumstances specified by the Secretary, but
not including termination of the individual’s enrollment on the
basis described in section 1851(g)(3)(B) of the federal Social
Security Act (where the individual has not paid premiums on a
timely basis or has engaged in disruptive behavior as specified
in standards under section 1856), or the plan is terminated for
all individuals within a residence area;

(iv)  the individual demonstrates, in accordance with
guidelines established by the Secretary, that:

(I)  the organization offering the plan substantially violated
a material provision of the organization’s contract under this part
in relation to the individual, including the failure to provide an
enrollee on a timely basis medically necessary care for which
benefits are available under the plan or the failure to provide
such covered care in accordance with applicable quality
standards; or

(II)  the organization, or agent or other entity acting on the
organization’s behalf, materially misrepresented the plan’s
provisions in marketing the plan to the individual; or

(v)  the individual meets such other exceptional conditions
as the Secretary may provide."

(b)(i)  An individual described in Subparagraph (2)(a) may
elect to apply Subsection R590-146-12.A. by substituting, for
the date of termination of enrollment, the date on which the
individual was notified by the Medicare+Choice organization of
the impending termination or discontinuance of the
Medicare+Choice plan it offers in the area in which the
individual resides, but only if the individual disenrolls from the
plan as a result of such notification.

(ii) In the case of an individual making the election in
Subparagraph (b)(i) the issuer involved shall accept the
application of the individual submitted before the date of
termination of enrollment, but the coverage under Subsection
R590-146-12.A. shall only become effective upon termination
of coverage under the Medicare+Choice plan involved.

(3) (a)  The individual is enrolled with:
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(i)  an eligible organization under a contract under Section
1876, Medicare risk or cost;

(ii)  a similar organization operating under demonstration
project authority, effective for periods before April 1, 1999;

(iii)  an organization under an agreement under Section
1833(a)(1)(A), health care prepayment plan; or

(iv)  an organization under a Medicare Select policy; and
(b)  The enrollment ceases under the same circumstances

that would permit discontinuance of an individual’s election of
coverage in Section 12B(2).

(4)  The individual is enrolled under a Medicare
supplement policy and the enrollment ceases because:

(a)(i)  of the insolvency of the issuer or bankruptcy of the
nonissuer organization; or

(ii)  of other involuntary termination of coverage or
enrollment under the policy;

(b)  the issuer of the policy substantially violated a material
provision of the policy; or

(c)  the issuer, or an agent or other entity acting on the
issuer’s behalf, materially misrepresented the policy’s provisions
in marketing the policy to the individual;

(5)(a)  The individual was enrolled under a Medicare
supplement policy and terminates enrollment and subsequently
enrolls, for the first time, with any Medicare+Choice
organization under a Medicare+Choice plan under part C of
Medicare, any eligible organization under a contract under
Section 1876, Medicare risk or cost, any similar organization
operating under demonstration project authority, any PACE
program under Section 1894 of the Social Security Act, an
organization under an agreement under section 1833(a)(1)(A)
(health care prepayment plan), or a Medicare Select policy; and

(b)  The subsequent enrollment under subparagraph (a) is
terminated by the enrollee during any period within the first 12
months of such subsequent enrollment, during which the
enrollee is permitted to terminate such subsequent enrollment
under section 1851(e) of the federal Social Security Act; or

(6)  The individual, upon first becoming eligible for
benefits under part A of Medicare, enrolls in a Medicare+Choice
plan under part C of Medicare, or in a PACE program under
Section 1894, and disenrolls from the plan or program by not
later than 12 months after the effective date of enrollment.

C.  Products to Which Eligible Person are Entitled
The Medicare supplement policy to which eligible persons

are entitled under:
(1)  Subsection 12B(1), (2), (3) and (4) is a Medicare

supplement policy which has a benefit package classified as
Plan A, B, C, or F offered by any issuer.

(2)  Subsection 12B(5) is the same Medicare supplement
policy in which the individual was most recently previously
enrolled, if available from the same issuer, or, if not so
available, a policy described in Subsection C(1).

(3)  Subsection 12B(6) shall include any Medicare
supplement policy offered by any issuer.

D.  Notification provisions
(1)  At the time of an event described in Subsection B of

this section because of which an individual loses coverage or
benefits due to the termination of a contract or agreement,
policy, or plan, the organization that terminates the contract or
agreement, the issuer terminating the policy, or the administrator

of the plan being terminated, respectively, shall notify the
individual of his or her rights under this section, and of the
obligations of issuers of Medicare supplement policies under
Subsection A. Such notice shall be communicated
contemporaneously with the notification of termination.

(2)  At the time of an event described in Subsection B of
this section because of which an individual ceases enrollment
under a contract or agreement, policy, or plan, the organization
that offers the contract or agreement, regardless of the basis for
the cessation of enrollment, the issuer offering the policy, or the
administrator of the plan, respectively, shall notify the
individual of his or her rights under this section, and of the
obligations of issuers of Medicare supplement policies under
Subsection 12A. Such notice shall be communicated within ten
working days of the issuer receiving notification of
disenrollment.

R590-146-13.  Standards for Claims Payment.
A.  An issuer shall comply with section 1882(c)(3) of the

Social Security Act, as enacted by section 4081(b)(2)(C) of the
Omnibus Budget Reconciliation Act of 1987, OBRA, 1987,
Pub. L. No. 100-203, by:

(1)  accepting a notice from a Medicare carrier on dually
assigned claims submitted by participating physicians and
suppliers as a claim for benefits in place of any other claim form
otherwise required and making a payment determination on the
basis of the information contained in that notice;

(2)  notifying the participating physician or supplier and
the beneficiary of the payment determination;

(3)  paying the participating physician or supplier directly;
(4)  furnishing, at the time of enrollment, each enrollee

with a card listing the policy name, number and a central
mailing address to which notices from a Medicare carrier may
be sent;

(5)  paying user fees for claim notices that are transmitted
electronically or otherwise; and

(6)  providing to the Secretary of Health and Human
Services, at least annually, a central mailing address to which all
claims may be sent by Medicare carriers.

B.  Compliance with the requirements set forth in
Subsection A above shall be certified on the Medicare
supplement insurance experience reporting form.

R590-146-14.  Loss Ratio Standards and Refund or Credit
of Premium.

A.  Loss Ratio Standards.
(1)  A Medicare Supplement policy form or certificate form

shall not be delivered or issued for delivery unless the policy
form or certificate form can be expected, as estimated for the
entire period for which rates are computed to provide coverage,
to return to policyholders and certificateholders in the form of
aggregate benefits, not including anticipated refunds or credits,
provided under the policy form or certificate form:

(i)  at least 75% of the aggregate amount of premiums
earned in the case of group policies; or

(ii)  at least 65% of the aggregate amount of premiums
earned in the case of individual policies; calculated on the basis
of incurred claims experience or incurred health care expenses
where coverage is provided by a health maintenance
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organization on a service rather than reimbursement basis and
earned premiums for the period and in accordance with accepted
actuarial principles and practices.

(2)  All filings of rates and rating schedules shall
demonstrate that expected claims in relation to premiums
comply with the requirements of this section when combined
with actual experience to date.  Filings of rate revisions shall
also demonstrate that the anticipated loss ratio over the entire
future period for which the revised rates are computed to
provide coverage can be expected to meet the appropriate loss
ratio standards.

(3)  For policies issued prior to July 30, 1992, expected
claims in relation to premiums shall meet:

(a)  the originally filed anticipated loss ratio when
combined with the actual experience since inception;

(b)  the appropriate loss ratio requirement from Subsection
A(1)(a)(i) and (ii) when combined with actual experience
beginning with the effective date of October 31, 1994 as set
forth in Bulletin 94-8; and

(c)  the appropriate loss ratio requirement from Subsection
A(1)(a)(i) and (ii) over the entire future period for which the
rates are computed to provide coverage.

B.  Refund or Credit Calculation
(1)  An issuer shall collect and file with the commissioner

by May 31 of each year the data contained in the applicable
reporting form contained in Appendix A for each type in a
standard Medicare supplement benefit plan.

(2)  If on the basis of the experience as reported the
benchmark ratio since inception, ratio 1, exceeds the adjusted
experience ratio since inception, ratio 3, then a refund or credit
calculation is required.  The refund calculation shall be done on
a statewide basis for each type in a standard Medicare
supplement benefit plan.  For purposes of the refund or credit
calculation, experience on policies issued within the reporting
year shall be excluded.

(3)  For the purposes of this section, policies or certificates
issued prior to July 30, 1992, the issuer shall make the refund or
credit calculation separately for all individual policies, including
all group policies subject to an individual loss ratio standard
when issued, combined and all other group policies combined
for experience after the effective date of this rule.  The first
report shall be due by May 31, 1998.

(4)  A refund or credit shall be made only when the
benchmark loss ratio exceeds the adjusted experience loss ratio
and the amount to be refunded or credited exceeds a de minimis
level.  The refund shall include interest from the end of the
calendar year to the date of the refund or credit at a rate
specified by the Secretary of Health and Human Services, but in
no event shall it be less than the average rate of interest for 13-
week Treasury notes.  A refund or credit against premiums due
shall be made by September 30 following the experience year
upon which the refund or credit is based.

C.  Annual filing of Premium Rates.
An issuer of Medicare supplement policies and certificates

issued before or after the effective date of July 30, 1992 in this
state shall file annually its rates, rating schedule and supporting
documentation including ratios of incurred losses to earned
premiums by policy duration for approval by the commissioner
in accordance with the filing requirements and procedures

prescribed by the commissioner.  The supporting documentation
shall also demonstrate in accordance with actuarial standards of
practice using reasonable assumptions that the appropriate loss
ratio standards can be expected to be met over the entire period
for which rates are computed.  The demonstration shall exclude
active life reserves.  An expected third-year loss ratio which is
greater than or equal to the applicable percentage shall be
demonstrated for policies or certificates in force less than three
years.  As soon as practicable, but prior to the effective date of
enhancements in Medicare benefits, every issuer of Medicare
supplement policies or certificates in this state shall file with the
commissioner, in accordance with the applicable filing
procedures of this state:

(1)(a)  Appropriate premium adjustments necessary to
produce loss ratios as anticipated for the current premium for
the applicable policies or certificates.  The supporting
documents necessary to justify the adjustment shall accompany
the filing.

(b)  An issuer shall make premium adjustments necessary
to produce an expected loss ratio under the policy or certificate
to conform to minimum loss ratio standards for Medicare
supplement policies and which are expected to result in a loss
ratio at least as great as that originally anticipated in the rates
used to produce current premiums by the issuer for the Medicare
supplement policies or certificates.  No premium adjustment
which would modify the loss ratio experience under the policy
other than the adjustments described herein shall be made with
respect to a policy at any time other than upon its renewal date
or anniversary date.

(c)  If an issuer fails to make premium adjustments
acceptable to the commissioner, the commissioner may order
premium adjustments, refunds or premium credits deemed
necessary to achieve the loss ratio required by this section.

(2)  Any appropriate riders, endorsements or policy forms
needed to accomplish the Medicare supplement policy or
certificate modifications necessary to eliminate benefit
duplications with Medicare.  The riders, endorsements or policy
forms shall provide a clear description of the Medicare
supplement benefits provided by the policy or certificate.

D.  Public Hearings.
The commissioner may conduct a public hearing to gather

information concerning a request by an issuer for an increase in
a rate for a policy form or certificate form issued before or after
the effective date of July 30, 1996 if the experience of the form
for the previous reporting period is not in compliance with the
applicable loss ratio standard.  The determination of compliance
is made without consideration of any refund or credit for the
reporting period.  Public notice of the hearing shall be furnished
in a manner deemed appropriate by the commissioner.

R590-146-15.  Filing and Approval of Policies and
Certificates and Premium Rates.

A.  An issuer shall not deliver or issue for delivery a policy
or certificate to a resident of this state unless the policy form or
certificate form has been filed with and approved by the
commissioner in accordance with filing requirements and
procedures prescribed by the commissioner.

B.  An issuer shall not use or change premium rates for a
Medicare supplement policy or certificate unless the rates, rating
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schedule and supporting documentation have been filed with
and approved by the commissioner in accordance with the filing
requirements and procedures prescribed by the commissioner.

C.(1)  Except as provided in Paragraph (2) of this
subsection, an issuer shall not file for approval more than one
form of a policy or certificate of each type for each standard
Medicare supplement benefit plan.

(2)  An issuer may offer, with the approval of the
commissioner, up to four additional policy forms or certificate
forms of the same type for the same standard Medicare
supplement benefit plan, one for each of the following cases:

(a)  the inclusion of new or innovative benefits;
(b)  the addition of either direct response or agent

marketing methods;
(c)  the addition of either guaranteed issue or underwritten

coverage;
(d)  the offering of coverage to individuals eligible for

Medicare by reason of disability.
(3)  For the purposes of this section, a "type" means an

individual policy, a group policy, an individual Medicare Select
policy, or a group Medicare Select policy.

D.(1)  Except as provided in Subsection (1)(a), an issuer
shall continue to make available for purchase any policy form or
certificate form issued after the effective date of this rule that
has been approved by the commissioner.  A policy form or
certificate form shall not be considered to be available for
purchase unless the issuer has actively offered it for sale in the
previous 12 months.

(a)  An issuer may discontinue the availability of a policy
form or certificate form if the issuer provides to the
commissioner in writing its decision at least 30 days prior to
discontinuing the availability of the form of the policy or
certificate.  After receipt of the notice by the commissioner, the
issuer may no longer offer for sale the policy form or certificate
form in this state.

(b)  An issuer that discontinues the availability of a policy
form or certificate form pursuant to Subsection (a) shall not file
for approval a new policy form or certificate form of the same
type for the same standard Medicare supplement benefit plan as
the discontinued form for a period of five years after the issuer
provides notice to the commissioner of the discontinuance.  The
period of discontinuance may be reduced if the commissioner
determines that a shorter period is appropriate.

(2)  The sale or other transfer of Medicare supplement
business to another issuer shall be considered a discontinuance
for the purposes of this section.

(3)  A change in the rating structure or methodology shall
be considered a discontinuance under Subsection (1) unless the
issuer complies with the following requirements:

(a)  The issuer provides an actuarial memorandum, in a
form and manner prescribed by the commissioner, describing
the manner in which the revised rating methodology and
resultant rates differ from the existing rating methodology and
existing rates.

(b)  The issuer does not subsequently put into effect a
change of rates or rating factors that would cause the percentage
differential between the discontinued and subsequent rates as
described in the actuarial memorandum to change.  The
commissioner may approve a change to the differential which is

in the public interest.
E.(1)  Except as provided in Subsection (2), the experience

of all policy forms or certificate forms of the same type in a
standard Medicare supplement benefit plan shall be combined
for purposes of the refund or credit calculation prescribed in
Rule R590-146-14.

(2)  Forms assumed under an assumption reinsurance
agreement shall not be combined with the experience of other
forms for purposes of the refund or credit calculation.

R590-146-16.  Permitted Compensation Arrangements.
A.  An issuer or other entity may provide commission or

other compensation to an agent or other representative for the
sale of a Medicare supplement policy or certificate only if the
first year commission or other first year compensation is no
more than 200% of the commission or other compensation paid
for selling or servicing the policy or certificate in the second
year or period.

B.  The commission or other compensation provided in
subsequent renewal years shall be the same as that provided in
the second year or period and shall be provided for no fewer
than five renewal years.

C.  No issuer or other entity may provide compensation to
its agents or other producers and no agent or producer may
receive compensation greater than the renewal compensation
payable by the replacing issuer on renewal policies or
certificates if an existing policy or certificate is replaced.

D.  For purposes of this section, "compensation" includes
pecuniary or non-pecuniary remuneration of any kind relating
to the sale or renewal of the policy or certificate including but
not limited to bonuses, gifts, prizes, awards and finders fees.

R590-146-17.  Required Disclosure Provisions.
A.  General Rules.
(1)  Medicare supplement policies and certificates shall

include a renewal or continuation provision.  The language or
specifications of the provision shall be consistent with the type
of contract issued.  The provision shall be appropriately
captioned and shall appear on the first page of the policy, and
shall include any reservation by the issuer of the right to change
premiums and any automatic renewal premium increases based
on the policyholder’s age.

(2)  Except for riders or endorsements by which the issuer
effectuates a request made in writing by the insured, exercises
a specifically reserved right under a Medicare supplement
policy, or is required to reduce or eliminate benefits to avoid
duplication of Medicare benefits, all riders or endorsements
added to a Medicare supplement policy after date of issue or at
reinstatement or renewal which reduce or eliminate benefits or
coverage in the policy shall require a signed acceptance by the
insured.  After the date of policy or certificate issue, any rider or
endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term shall be
agreed to in writing signed by the insured, unless the benefits
are required by the minimum standards for Medicare
supplement policies, or if the increased benefits or coverage is
required by law.  Where a separate additional premium is
charged for benefits provided in connection with riders or
endorsements, the premium charge shall be set forth in the
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policy.
(3)  Medicare supplement policies or certificates shall not

provide for the payment of benefits based on standards
described as "usual and customary," "reasonable and customary"
or words of similar import.

(4)  If a Medicare supplement policy or certificate contains
any limitations with respect to preexisting conditions, such
limitations shall appear as a separate paragraph of the policy and
be labeled as "Preexisting Condition Limitations."

(5)  Medicare supplement policies and certificates shall
have a notice prominently printed on the first page of the policy
or certificate or attached thereto stating in substance that the
policyholder or certificateholder shall have the right to return
the policy or certificate within 30 days of its delivery and to
have the premium refunded if, after examination of the policy or
certificate, the insured person is not satisfied for any reason.

(6)(a)  Issuers of accident and sickness policies or
certificates which provide hospital or medical expense coverage
on an expense incurred or indemnity basis to persons eligible for
Medicare shall provide to those applicants a Guide to Health
Insurance for People with Medicare in the form developed
jointly by the National Association of Insurance Commissioners
and the Health Care Financing Administration and in a type size
no smaller than 12 point type.  Delivery of the Guide shall be
made whether or not the policies or certificates are advertised,
solicited or issued as Medicare supplement policies or
certificates as defined in this rule.  Except in the case of direct
response issuers, delivery of the Guide shall be made to the
applicant at the time of application and acknowledgment of
receipt of the Guide shall be obtained by the issuer.  Direct
response issuers shall deliver the Guide to the applicant upon
request but not later than at the time the policy is delivered.

(b)  For the purposes of this section, "form" means the
language, format, type size, type proportional spacing, bold
character, and line spacing.

B.  Notice Requirements
(1)  As soon as practicable, but no later than 30 days prior

to the annual effective date of any Medicare benefit changes, an
issuer shall notify its policyholders and certificateholders of
modifications it has made to Medicare supplement insurance
policies or certificates in a format acceptable to the
commissioner.  The notice shall:

(a)  include a description of revisions to the Medicare
program and a description of each modification made to the
coverage provided under the Medicare supplement policy or
certificate; and

(b)  inform each policyholder or certificateholder as to
when any premium adjustment is to be made due to changes in
Medicare.

(2)  The notice of benefit modifications and any premium
adjustments shall be in outline form and in clear and simple
terms so as to facilitate comprehension.

(3)  The notices shall not contain or be accompanied by any
solicitation.

C.  Outline of Coverage Requirements for Medicare
Supplement Policies.

(1)  Issuers shall provide an outline of coverage to all
applicants at the time application is presented to the prospective
applicant and, except for direct response policies, shall obtain an

acknowledgment of receipt of the outline from the applicant;
and

(2)  if an outline of coverage is provided at the time of
application and the Medicare supplement policy or certificate is
issued on a basis which would require revision of the outline, a
substitute outline of coverage properly describing the policy or
certificate shall accompany the policy or certificate when it is
delivered and contain the following statement, in no less than 12
point type, immediately above the company name:

"NOTICE: Read this outline of coverage carefully.  It is not
identical to the outline of coverage provided upon application
and the coverage originally applied for has not been issued."

(3)  The outline of coverage provided to applicants
pursuant to this section consists of four parts: a cover page,
premium information, disclosure pages, and charts displaying
the features of each benefit plan offered by the issuer.  The
outline of coverage shall be in the language and format
prescribed below in no less than 12 point type.  All plans A-J
shall be shown on the cover page, and the plans that are offered
by the issuer shall be prominently identified.  Premium
information for plans that are offered shall be shown on the
cover page or immediately following the cover page and shall be
prominently displayed.  The premium and mode shall be stated
for all plans that are offered to the prospective applicant.  All
possible premiums for the prospective applicant shall be
illustrated.

(4)  The Outline of Medicare Supplement Coverage, from
the National Association of Insurance Commissioners, dated
1998, as incorporated by reference herein, is available for public
inspection at the Insurance Department.

D.  Notice Regarding Policies or Certificates Which Are
Not Medicare Supplement Policies.

(1)  Any accident and sickness insurance policy or
certificate, other than a Medicare supplement policy a policy
issued pursuant to a contract under Section 1876 of the Federal
Social Security Act, 42 U.S.C. 1395 et seq., disability income
policy; or other policy identified in Subsection 3B of this rule,
issued for delivery in this state to persons eligible for Medicare
shall notify insureds under the policy that the policy is not a
Medicare supplement policy or certificate.  The notice shall
either be printed or attached to the first page of the outline of
coverage delivered to insureds under the policy, or if no outline
of coverage is delivered, to the first page of the policy, or
certificate delivered to insureds.  The notice shall be in no less
than 12 point type and shall contain the following language:

"THIS (POLICY OR CERTIFICATE) IS NOT A
MEDICARE SUPPLEMENT (POLICY OR CONTRACT).  If
you are eligible for Medicare, review the Guide to Health
Insurance for People with Medicare available from the
company."

(2)  Applications provided to persons eligible for Medicare
for the health insurance policies or certificates described in
Subsection D(1) shall disclose, using the applicable statement
in Appendix C, the extent to which the policy duplicates
Medicare.  The disclosure statement shall be provided as a part
of, or together with, the application for the policy or certificate.

R590-146-18.  Requirements for Application Forms and
Replacement Coverage.
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A.  Application forms shall include the following questions
designed to elicit information as to whether, as of the date of the
application, the applicant has another Medicare supplement or
other health insurance policy or certificate in force or whether
a Medicare supplement policy or certificate is intended to
replace any other accident and sickness policy or certificate
presently in force.  A supplementary application or other form
to be signed by the applicant and agent containing such
questions and statements may be used.
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B.  Agents shall list any other health insurance policies they
have sold to the applicant.

(1)  List policies sold which are still in force.
(2)  List policies sold in the past five years which are no

longer in force.
C.  In the case of a direct response issuer, a copy of the

application or supplemental form, signed by the applicant, and
acknowledged by the insurer, shall be returned to the applicant
by the insurer upon delivery of the policy.

D.  Upon determining that a sale will involve replacement
of Medicare supplement coverage, any issuer, other than a direct
response issuer, or its agent, shall furnish the applicant, prior to
issuance or delivery of the Medicare supplement policy or
certificate, a notice regarding replacement of Medicare
supplement coverage.  One copy of the notice signed by the
applicant and the agent, except where the coverage is sold
without an agent, shall be provided to the applicant and an
additional signed copy shall be retained by the issuer.  A direct
response issuer shall deliver to the applicant at the time of the
issuance of the policy the notice regarding replacement of
Medicare supplement coverage.

E.  The notice required by Subsection D above for an issuer

shall be provided in substantially the following form in no less
than twelve point type:
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F.  Paragraphs 1 and 2 of the replacement notice,
applicable to preexisting conditions, may be deleted by an issuer
if the replacement does not involve application of a new
preexisting condition limitation.

R590-146-19.  Filing Requirements for Advertising.
An issuer shall provide a copy of any Medicare supplement
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advertisement intended for use in this state whether through
written, radio or television medium to the Commissioner of
Insurance of this state for review or approval by the
commissioner to the extent it may be required under state law.

R590-146-20.  Standards for Marketing.
A.  An issuer, directly or through its producers, shall:
(1)  establish marketing procedures to assure that any

comparison of policies by its agents or other producers will be
fair and accurate;

(2)  establish marketing procedures to assure excessive
insurance is not sold or issued.

(3)  display prominently by type, stamp or other
appropriate means, on the first page of the policy the following:

"Notice to buyer: This policy may not cover all of your
medical expenses"

(4)  inquire and otherwise make every reasonable effort to
identify whether a prospective applicant or enrollee for
Medicare supplement insurance already has accident and
sickness insurance and the types and amounts of any such
insurance; and

(5)  establish auditable procedures for verifying compliance
with this Subsection A.

B.  In addition to the practices prohibited in Section 31A-
23-302, the following acts and practices are prohibited:

(1)  Twisting.  Knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on, or convert an
insurance policy or to take out a policy of insurance with
another insurer.

(2)  High pressure tactics.  Employing any method of
marketing having the effect of or tending to induce the purchase
of insurance through force, fright, threat, whether explicit or
implied, or undue pressure to purchase or recommend the
purchase of insurance.

(3)  Cold lead advertising.  Making use directly or
indirectly of any method of marketing which fails to disclose in
a conspicuous manner that a purpose of the method of marketing
is solicitation of insurance and that contact will be made by an
insurance agent or insurance company.

C.  The terms "Medicare Supplement," "Medigap,"
"Medicare Wrap-Around" and words of similar import shall not
be used unless the policy is issued in compliance with this rule.

R590-146-21.  Appropriateness of Recommended Purchase
and Excessive Insurance.

A.  In recommending the purchase or replacement of any
Medicare supplement policy or certificate an agent shall make
reasonable efforts to determine the appropriateness of a
recommended purchase or replacement.

B.  Any sale of Medicare supplement coverage that will
provide an individual more than one Medicare supplement
policy or certificate is prohibited.

R590-146-22.  Reporting of Multiple Policies.
A.  On or before March 1 of each year, an issuer shall

report the following information on the applicable reporting

form contained in Appendix B for every individual resident of
this state for which the issuer has in force more than one
Medicare supplement policy or certificate:

(1)  policy and certificate number; and
(2)  date of issuance.
B.  The items set forth above shall be grouped by

individual policyholder.

R590-146-23.  Prohibition Against Preexisting Conditions,
Waiting Periods, Elimination Periods and Probationary
Periods in Replacement Policies or Certificates.

A.  If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate, the replacing
issuer shall waive any time periods applicable to preexisting
conditions, waiting periods, elimination periods and
probationary periods in the new Medicare supplement policy or
certificate to the extent such time was spent under the original
policy.

B.  If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate which has
been in effect for at least six months, the replacing policy shall
not provide any time period applicable to preexisting
conditions, waiting periods, elimination periods and
probationary periods for benefits similar to those contained in
the original policy or certificate.

R590-146-24.  Separability.
If any provision of this rule or the application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of such provision to
other persons or circumstances shall not be affected.

KEY:  insurance
May 23, 2001 31A-22-620
Notice of Continuation April 23, 2002
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R590.  Insurance, Administration.
R590-148.  Long-Term Care Insurance Rule.
R590-148-1.  Authority.

This rule is issued pursuant to the authority vested in the
commissioner under Sections 31A-2-201 and 31A-22-1404.

R590-148-2.  Purpose.
The purpose of this rule is to implement standards for full

and fair disclosure of the manner, content, and required
disclosures for long-term care insurance to promote the public
interest, to promote the availability of long-term care insurance
coverage, to protect applicants for long-term care insurance, as
defined, from unfair or deceptive sales enrollment practices, to
facilitate public understanding and comparison of long-term care
insurance coverages, and to facilitate flexibility and innovation
in the development of long-term care insurance.

R590-148-3.  Applicability and Scope.
Except as otherwise specifically provided, this rule applies

to all long-term care insurance, as defined in 31A-1-301,
delivered or issued for delivery in this state on or after January
1, 1993, by insurers; fraternal benefit societies; nonprofit health,
hospital and medical service corporations; prepaid health plans;
health maintenance organizations and all similar organizations.

Additionally, this rule is intended to apply to policies
having indemnity benefits that are triggered by activities of daily
living and sold as disability income insurance, if:

(1) The benefits of the disability income policy are
dependent upon or vary in amount based on the receipt of long-
term care services;

(2) The disability income policy is advertised, marketed or
offered as insurance for long-term care services; or

(3) Benefits under the policy may commence after the
policyholder has reached Social Security’s normal retirement age
unless benefits are designed to replace lost income or pay for
specific expenses other than long-term care services.

R590-148-4.  Incorporation by Reference.
The following tables and appendices are hereby

incorporated by reference within this rule and are available for
public inspection at the Insurance Department during normal
b u s i n e s s  h o u r s  o r  a t
http://www.insurance.utah.gov/ruleindex.html. These tables and
appendices were adopted by the National Association of
Insurance Commissioners’ Long-Term Care Insurance Model
Regulation #641, as approved April 2000.

(1) Table I, Notice to Applicant Regarding Replacement of
Individual Accident and Sickness or Long-Term Care Insurance.

(2) Table II, Notice to Applicant Regarding Replacement
of Accident and Sickness or Long-Term Care Insurance.

(3) Table III, Triggers for a Substantial Premium Increase.
(4) Table IV, Long-Term Care Insurance Outline of

Coverage.
(5) Appendix A, Rescission Reporting Form.
(6) Appendix B, Long-Term Care Insurance Personal

Worksheet.
(7) Appendix C, Things You Should Know Before You

Buy Long-Term Care Insurance.
(8) Appendix D, Long-Term Care Insurance Suitability

Letter.
(9) Appendix E, Claims Denial Reporting Form Long-

Term Care Insurance.
(10) Appendix F, Worksheet Potential Rate Increase

Disclosure Form.
(11) Appendix G, Replacement and Lapse Reporting Form.

R590-148-5.  Definitions.
(1) For the purpose of this rule, the terms "applicant,"

"long-term care insurance," "certificate," "commissioner," and
"policy" shall have the meanings set forth in Sections 31A-1-
301 and 31A-22-1402.

(2) In addition, the following definitions apply:
(a) "Activities of daily living" means at least bathing,

continence, dressing, eating, toileting and transferring.
(b)  "Acute condition" means that the individual is

medically unstable.  Such an individual requires frequent
monitoring by medical professionals, such as physicians and
registered nurses, in order to maintain the individual’s health
status.

(c) "Adult day care" means a program for three or more
individuals, of social and health-related services provided
during the day in a community group setting for the purpose of
supporting frail, impaired elderly or disabled adults who can
benefit from care in a group setting outside the home.

(d) "Bathing" means washing oneself by sponge bath; or in
either a tub or shower, including the task of getting into or out
of the tub or shower.

(e) "Cognitive impairment" means a deficiency in a
person’s short or long-term memory, orientation as to person,
place and time, deductive or abstract reasoning, or judgment as
it relates to safety awareness.

(f) "Continence" means the ability to maintain control of
bowel and bladder function; or, when unable to maintain control
of bowel or bladder function, the ability to perform associated
personal hygiene, including caring for catheter or colostomy
bag.

(g)(i) "Chronically ill individual" has the meaning
prescribed for this term by section 7702B(c)(2) of the Internal
Revenue Code of 1986, as amended.  Under this provision, a
chronically ill individual means any individual who has been
certified by a licensed health care practitioner as:

(A) Being unable to perform, without substantial assistance
from another individual, at least two activities of daily living for
a period of at least 90 days due to a loss of functional capacity;
or

(B) Requiring substantial supervision to protect the
individual from threats to health and safety due to severe
cognitive impairment.

(ii) The term "chronically ill individual" shall not include
an individual otherwise meeting these requirements unless
within the preceding 12-month period a licensed health care
practitioner has certified that the individual meets these
requirements.

(h) "Dressing" means putting on and taking off all items of
clothing and any necessary braces, fasteners or artificial limbs.

(i) "Eating" means feeding oneself by getting food into the
body from a receptacle, such as a plate, cup or table, or by a
feeding tube or intravenously.
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(j)(i) "Exceptional increase" means only those increases
filed by an insurer as exceptional for which the Commissioner
determines the need for the premium rate increase is justified:

(A) due to changes in laws and rules applicable to long-
term care coverage in this state; or

(B) due to increased and unexpected utilization that affects
the majority of insurers of similar products.

(ii) Except as provided in Section R590-148-24,
exceptional increases are subject to the same requirements as
other premium rate schedule increases.

(iii) The commissioner may request review by an
independent actuary or a professional actuarial body of the basis
for a request that an increase be considered an exceptional
increase.

(iv) The commissioner, in determining that the necessary
basis for an exceptional increase exists, shall also determine any
potential offsets to higher claims costs.

(k) "Hands-on assistance" means physical assistance,
minimal, moderate or maximal, without which the individual
would not be able to perform the activity of daily living.

(l) "Home health care services" means medical and
nonmedical services, provided to ill, disabled or infirm persons
in their residences. Such services may include homemaker
services, assistance with activities of daily living and respite
care services.

(m) "Incidental" means that the value of the long-term care
benefits provided is less than 10% of the total value of the
benefits provided over the life of the policy. These values shall
be measured as of the date of issue.

(n) "Licensed health care practitioner" means a physician,
as defined in Section 1861(r)(1) of the Social Security Act, a
registered professional nurse, licensed social worker or other
individual who meets requirements prescribed by the Secretary
of the Treasury.

(o) "Maintenance or personal care services" means any care
the primary purpose of which is the provision of needed
assistance with any of the disabilities as a result of which the
individual is a chronically ill individual, including the protection
from threats to health and safety due to severe cognitive
impairment.

(p) "Medicare" means the "Health Insurance for the Aged
Act," Title XVIII of the Social Security Amendments of 1965,
as then constituted or later amended.

(q) "Mental or nervous disorder" may not be defined more
restrictively than a definition including neurosis,
psychoneurosis, psychopathy, psychosis, or any other mental or
emotional disease or disorder which does not have a
demonstrable organic cause.

(r) "Personal care" means the provision of hands-on
services to assist an individual with activities of daily living, for
example bathing, eating, dressing, transferring and toileting.

(s) "Qualified actuary" means a member in good standing
of the American Academy of Actuaries.

(t) "Qualified long-term care services" means services that
meet the requirements of Section 7702(c)(1) of the Internal
Revenue Code of 1986, as amended, as follows: necessary
diagnostic, preventive, therapeutic, curative, treatment,
mitigation and rehabilitative services, and maintenance or
personal care services which are required by a chronically ill

individual, and are provided pursuant to a plan of care
prescribed by a licensed health care practitioner.

(u) "Similar policy forms" means all of the long-term care
insurance policies and certificates issued by an insurer in the
same long-term care benefit classification as the policy form
being considered. Certificates of groups are not considered
similar to certificates or policies otherwise issued as long-term
care insurance, but are similar to other comparable certificates
with the same long-term care benefit classifications. For
purposes of determining similar policy forms, long-term care
benefit classifications are defined as follows:

(i) institutional long-term care benefits only;
(ii) non-institutional long-term care benefits only; or
(iii) comprehensive long-term care benefits.
(v) "Skilled nursing care," "intermediate care," "personal

care," "home care," and other services shall be defined in
relation to the level of skill required, the nature of the care and
the setting in which care must be delivered.

(w) "Toileting" means getting to and from the toilet, getting
on and off the toilet, and performing associated personal
hygiene.

(x) "Transferring" means moving into or out of a bed, chair
or wheelchair.

(3) All providers of services, including but not limited to
"skilled nursing facility," "extended care facility," "intermediate
care facility," "convalescent nursing home," "personal care
facility," and "home care agency" shall be defined in relation to
the services and facilities required to be available and the
licensure or degree status of those providing or supervising the
services.  The definition may require that the provider be
appropriately licensed or certified.

R590-148-6.  Required Provisions and Practices.
(1) Renewability.
The terms "guaranteed renewable" and "noncancellable"

may not be used in any individual long-term care insurance
policy without further explanatory language in accordance with
the disclosure requirements of Subsection R590-148-6(1)(b).

(a) No policy issued to an individual may contain renewal
provisions other than "guaranteed renewable" or
"noncancellable."

(i) The term "guaranteed renewable" may be used only
when the insured has the right to continue the long-term care
insurance in force by the timely payment of premiums and when
the insurer has no unilateral right to make any change in any
provision of the policy or rider while the insurance is in force,
and cannot decline to renew, except that rates may be revised by
the insurer on a class basis.

(ii) The term "noncancellable" may be used only when the
insured has the right to continue the long-term care insurance in
force by the timely payment of premiums during which period
the insurer has no right to unilaterally make any change in any
provision of the insurance or in the premium rate.

(b) Individual long-term care insurance policies shall
contain a renewability provision.  This provision shall be
appropriately captioned, shall appear on the first page of the
policy, and shall clearly state the duration, where limited, of
renewability and the duration of the term of coverage for which
the policy is issued and for which it may be renewed.  This
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provision may not apply to policies which do not contain a
renewability provision, and under which the right to non-renew
is reserved solely to the policyholder.

(c) In addition to the other requirements of this subsection,
a qualified long-term care insurance contract shall be guaranteed
renewable, within the meaning of Section 7702B(b)(1)(C) of the
Internal Revenue Code of 1986, as amended.

(2) Limitations and Exclusions.
(a) No policy may be delivered or issued for delivery in this

state as long-term care insurance if the policy limits or excludes
coverage by type of illness, treatment, medical condition or
accident, except as follows:

(i) preexisting conditions or diseases;
(ii) mental or nervous disorders; however, this may not

permit exclusion or limitation of benefits on the basis of
Alzheimer’s Disease, or any other mental or nervous disorder of
organic origin;

(iii) alcoholism and drug addiction;
(iv) illness, treatment or medical condition arising out of:
(A) war or act of war, whether declared or undeclared;
(B) participation in a felony, riot or insurrection;
(C) service in the armed forces or auxiliary units;
(D) suicide, sane or insane, attempted suicide or

intentionally self-inflicted injury; or
(E) aviation for non-fare-paying passengers;
(v) treatment provided in a government facility, unless

otherwise required by law,
(vi) services for which benefits are paid under:
(A) Medicare or other governmental program, except

Medicaid;
(B) any state or federal workers’ compensation;
(C) employer’s liability or occupational disease law; or
(D) any motor vehicle no-fault law;
(vii) services provided by a member of the covered person’s

immediate family;
(viii) services for which no charge is normally made in the

absence of insurance;
(ix) benefits provided for a level of care cannot be

conditioned on a requirement that the care be in a facility
licensed for higher levels of care.

(b) Subsection R590-148-6(2)(a) is not intended to prohibit
exclusions and limitations by type of provider or territorial
limitations outside the United States.

(3) Preexisting Condition Limitation.  If a long-term care
insurance policy or certificate contains any limitations with
respect to preexisting conditions, the limitations shall appear as
a separate paragraph of the policy or certificate and shall be
labeled as "Preexisting Condition Limitations."

(4) Benefit Triggers. Activities of daily living and cognitive
impairment may be used to measure an insured’s need for long-
term care and shall be described in the policy or certificate in a
separate paragraph and shall be labeled "Eligibility for the
Payment of Benefits." Any additional benefit triggers shall also
be explained in this paragraph. If these triggers differ for
different benefits, explanation of the trigger shall accompany
each benefit description. If an attending physician or other
specified person must certify a certain level of functional
dependency in order to be eligible for benefits, this too shall be
specified.

(5) Extension of Benefits.  Termination of long-term care
insurance shall be without prejudice to any benefits payable for
institutionalization if the institutionalization began while the
long-term care insurance was in force and continues without
interruption after termination.  The extension of benefits beyond
the period the long-term care insurance was in force may be
limited to the duration of the benefit period, if any, or to
payment of the maximum benefits and may be subject to any
policy waiting period, and all other applicable provisions of the
policy.

(6)  Discontinuance and Replacement.  If a group long-
term care policy is replaced by another group long-term care
policy issued to the same policyholder, the succeeding insurer
shall offer coverage to all persons covered under the previous
group policy on its date of termination. Coverage provided or
offered to individuals by the insurer and premiums charged to
persons under the new group policy:

(a) may not result in any exclusion for preexisting
conditions that would have been covered under the group policy
being replaced; and

(b) may not vary or otherwise depend on the individual’s
health or disability status, claim experience or use of long-term
care services.

(7) Premiums.
(a) The term "level premium" may only be used when the

insurer does not have the right to change the premium.
(b) A long-term care insurance policy or certificate, other

than one where the insurer does not have the right to change the
premium, shall include a statement that premium rates may
change.

(c) The purchase of additional coverage shall not be
considered a premium rate increase, but for purposes of the
calculation required under Section R590-148-14, the portion of
the premium attributable to the additional coverage shall be
added to and considered part of the initial annual premium.

(d) A reduction in benefits shall not be considered a
premium change, but for purpose of the calculation required
under Section R590-148-14, the initial annual premium shall be
based on the reduced benefits.

(8) Riders and Endorsements.  Except for riders or
endorsements by which the insurer effectuates a request made
in writing by the insured under an individual long-term care
insurance policy, all riders or endorsements added to an
individual long-term care insurance policy after date of issue or
at reinstatement or renewal which reduce or eliminate benefits
or coverage in the policy shall require signed acceptance by the
individual insured. After the date of policy issue, any rider or
endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term must be
agreed to in writing signed by the insured, except if the
increased benefits or coverage are required by law.  Where a
separate additional premium is charged for benefits provided in
connection with riders or endorsements, this premium charge
shall be set forth in the policy, rider or endorsement.

(9) Payment of Benefits.  A long-term care insurance
policy or certificate that provides for the payment of benefits
based on standards described as "usual and customary,"
"reasonable and customary" or words of similar import shall
include a definition of these terms and an explanation of the
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terms in its accompanying outline of coverage.
(10) Eligibility for Benefits Limitations and Conditions.  A

long-term care insurance policy or certificate containing any
limitations or conditions for eligibility other than those
prohibited in Section 31A-22-1407 shall set forth a description
of these limitations or conditions, including any required
number of days of confinement, in a separate paragraph of the
policy or certificate and shall label the paragraph "Limitations
or Conditions on Eligibility for Benefits."

(11) Disclosure of Tax Consequences.  With regard to life
insurance policies which provide for long-term care, a disclosure
statement is required at the time of application for the policy or
rider and at the time the benefit payment request is submitted
that receipt of these benefits may be taxable, and that assistance
should be sought from a personal tax advisor.  The disclosure
statement shall be prominently displayed on the first page of the
policy or rider and any other related documents.  This
subsection shall not apply to qualified long-term care insurance
contracts.

(12) Qualified Contracts.  A qualified long-term care
insurance contract shall include a disclosure statement in the
policy and in the outline of coverage that the policy is intended
to be a qualified long-term care insurance contract under Section
7702B(b) of the Internal Revenue Code of 1986, as amended.

(13) Nonqualified Contracts.  A nonqualified long-term
care insurance contract shall include a disclosure statement in
the policy and in the outline of coverage that the policy is not
intended to be a qualified long-term care insurance contract.

(14) Long-term care insurance sold in conjunction with
another insurance product, including but not limited to life
insurance or annuities shall be in the form of a separate rider
complying with all provisions of this Rule.  Long-term care
insurance shall not be incorporated into a life insurance policy
or annuity contract.

R590-148-7.  Minimum Standards for Home Health and
Community Care Benefits in Long-Term Care Insurance
Policies.

(1) A long-term care insurance policy or certificate shall
not, if it provides benefits for home health care services, limit or
exclude benefits:

(a) by requiring that the insured would need care in a
skilled nursing facility if home health care services were not
provided;

(b) by requiring that the insured first or simultaneously
receive nursing or therapeutic services, or both, in a home,
community or institutional setting before home health care
services are covered;

(c) by limiting eligible services to services provided by
registered nurses or licensed practical nurses;

(d) by requiring that a nurse or therapist provide services
covered by the policy that can be provided by a home health
aide, or other licensed or certified home care worker acting
within the scope of the aid or worker’s licensure or certification;

(e) by excluding coverage for personal care services
provided by a home health aide;

(f) by requiring that the provision of home health care
services be at a level of certification or licensure greater than
that required for the eligible service;

(g) by requiring that the insured have an acute condition
before home health care services are covered;

(h) by limiting benefits to services provided by Medicare-
certified agencies or providers; or

(i) by excluding coverage for adult day care services.
(2) Home health care coverage may be applied to the non-

home health care benefits provided in the policy or certificate
when determining maximum coverage under the terms of the
policy or certificate.

(3) A long-term care insurance policy or certificate, if it
provides for home health or community care services, shall
provide total home health or community care coverage that is a
dollar amount equivalent to at least one-half of one year’s
coverage available for nursing home benefits under the policy
or certificate, at the time covered home health or community
care services are being received. This requirement may not
apply to policies or certificates issued to residents of continuing
care retirement communities.

R590-148-8.  Standards for Benefit Triggers.
(1) A long-term care insurance policy shall condition the

payment of benefits on a determination of the insured’s ability
to perform activities of daily living and on cognitive
impairment. Eligibility for the payment of benefits shall not be
more restrictive than requiring either a deficiency in the ability
to perform not more than 3 of the activities of daily living or the
presence of cognitive impairment.

(2) Insurers may use activities of daily living to trigger
covered benefits in addition to those contained in Subsection
R590-148-5(2)(a) as long as they are defined in the policy.

(3) An insurer may use additional provisions for the
determination of when benefits are payable under a policy or
certificate; however the provisions shall not restrict, and are not
in lieu of, the requirements contained in Subsections R590-148-
8(1) and (2).

(4) For purposes of this section the determination of a
deficiency shall not be more restrictive than:

(a) requiring the hands-on assistance of another person to
perform the prescribed activities of daily living; or

(b) if the deficiency is due to the presence of a cognitive
impairment, supervision or verbal cuing by another person is
needed in order to protect the insured or others.

(5) Assessments of activities of daily living and cognitive
impairment shall be performed by licensed or certified
professionals, such as physicians, nurses or social workers.

(6) Long-term care insurance policies shall include a clear
description of the process for appealing and resolving benefit
determinations.

(7) The requirements set forth in this section shall be
effective January 1, 2003 and shall apply as follows:

(a) Except as provided in Subsection R590-148-8(7)(b),
the provisions of this section apply to a long-term care policy
issued in this state on or after July 1, 2002.

(b) For certificates issued on or after July 1, 2002, under a
group long-term care insurance policy that was in force at the
time this rule became effective, the provisions of this section
shall not apply.

R590-148-9.  Additional Standards for Benefit Triggers for
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Qualified Long-Term Care Insurance Contracts.
(1) A qualified long-term care insurance contract shall pay

only for qualified long-term care services received by a
chronically ill individual provided pursuant to a plan of care
prescribed by a licensed health care practitioner.

(2) A qualified long-term care insurance contract shall
condition the payment of benefits on a determination of the
insured’s inability to perform activities of daily living for an
expected period of at least 90 days due to a loss of functional
capacity or to severe cognitive impairment.

(3) Certifications regarding activities of daily living and
cognitive impairment required pursuant to Subsection R590-
148-9(2) shall be performed by the following licensed or
certified professionals:  physicians, registered professional
nurses, licensed social workers, or other individuals who meet
requirements prescribed by the Secretary of the Treasury.

(4) Certifications required pursuant to Subsection R590-
148-9(2) may be performed by a licensed health care
professional at the direction of the carrier as is reasonably
necessary with respect to a specific claim, except that when a
licensed health care practitioner has certified that an insured is
unable to perform activities of daily living for an expected
period of at least 90 days due to a loss of functional capacity and
the insured is in claim status, the certification may not be
rescinded and additional certifications may not be performed
until after the expiration of the 90-day period.

(5) Qualified long-term care insurance contracts shall
include a clear description of the process for appealing and
resolving disputes with respect to benefit determinations.

R590-148-10.  Continuation and Conversion.
(1) Group long-term care insurance issued in this state on

or after July 1, 2002 shall provide covered individuals with a
basis for continuation or conversion of coverage.

(2) For the purposes of this section:
(a) "a basis for continuation of coverage" means a policy

provision which maintains coverage under the existing group
policy when the coverage would otherwise terminate and which
is subject only to the continued timely payment of premium
when due.  Group policies which restrict provision of benefits
and services to, or contain incentives to use certain providers,
facilities, or both, may provide continuation benefits which are
substantially equivalent to the benefits of the existing group
policy.  The commissioner shall make a determination as to the
substantial equivalency of benefits, and in doing so, shall take
into consideration the differences between managed care and
non-managed care plans, including, but not limited to, provider
system arrangements, service availability, benefit levels and
administrative complexity.

(b) "a basis for conversion of coverage" means a policy
provision that an individual whose coverage under the group
policy would otherwise terminate or has been terminated for any
reason, including discontinuance of the group policy in its
entirety or with respect to an insured class, and who has been
continuously insured under the group policy, and any group
policy which it replaced, for at least six months immediately
prior to termination, shall be entitled to the issuance of a
converted policy by the insurer under whose group policy the
individual is covered, without evidence of insurability.

(c) "converted policy" means an individual policy of long-
term care insurance providing benefits identical to or benefits
determined by the commissioner to be substantially equivalent
to or in excess of those provided under the group policy from
which conversion is made. Where the group policy from which
conversion is made restricts provision of benefits and services
to, or contains incentives to use certain providers, facilities, or
both, the commissioner, in making a determination as to the
substantial equivalency of benefits, shall take into consideration
the differences between managed care and non-managed care
plans, including provider system arrangements, service
availability, benefit levels and administrative complexity.

(d) a "Managed-Care Plan" is a health care or assisted
living arrangement designed to coordinate patient care or
control costs through utilization review, case management or
use of specific provider networks.

(3) Written application for the converted policy shall be
made and the first premium due, if any, shall be paid as directed
by the insurer not later than 60 days after termination of
coverage under the group policy.  The converted policy shall be
issued effective on the day following the termination of
coverage under the group policy, and shall be renewable
annually.

(4) Unless the group policy from which conversion is made
replaced previous group coverage, the premium for the
converted policy shall be calculated on the basis of the insured’s
age at inception of coverage under the group policy from which
conversion is made.  Where the group policy from which
conversion is made replaced previous group coverage, the
premium for the converted policy shall be calculated on the
basis of the insured’s age at inception of coverage under the
group policy replaced.

(5) The premium for the individual converted policy shall
not exceed the insurer’s customary rate at the time of the
termination, which is applicable to the form and amount of the
individual policy, and to the class of risk to which the person
belonged when terminated from the group policy.

(6) Continuation of coverage or issuance of a converted
policy shall be mandatory, except where:

(a) termination of group coverage resulted from an
individual’s failure to make any required payment of premium
or contribution when due; or

(b) the terminating coverage is replaced not later than 31
days after termination, by group coverage effective on the day
following the termination of coverage:

(i) providing benefits identical to or benefits determined by
the commissioner to be substantially equivalent to or in excess
of those provided by the terminating coverage; and

(ii) the premium for which is calculated in a manner
consistent with the requirements of Subsection R590-148-10(4).

(7) Notwithstanding any other provision of this section, a
converted policy issued to an individual who at the time of
conversion is covered by another long-term care insurance
policy which provides benefits on the basis of incurred
expenses, may contain a provision which results in a reduction
of benefits payable if the benefits provided under the additional
coverage, together with the full benefits provided by the
converted policy, would result in payment of more than 100%
of incurred expenses.  This provision shall only be included in
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the converted policy if the converted policy also provides for a
premium decrease or refund which reflects the reduction in
benefits payable.

(8) The converted policy may provide that the benefits
payable under the converted policy, together with the benefits
payable under the group policy from which conversion is made,
may not exceed those that would have been payable had the
individual’s coverage under the group policy remained in force
and effect.

(9) Notwithstanding any other provision of this section, any
insured individual whose eligibility for group long-term care
coverage is based upon the individual’s relationship to another
person, shall be entitled to continuation of coverage under the
group policy upon termination of the qualifying relationship by
death or dissolution of marriage.

R590-148-11.  Unintentional Lapse and Reinstatement.
Each insurer offering long-term care insurance shall, as a

protection against unintentional lapse, comply with the
following:

(1)(a) Notice before lapse or termination. No individual
long-term care policy or certificate shall be issued until the
insurer has received from the applicant either a written
designation of at least one person, in addition to the applicant,
who is to receive notice of lapse or termination of the policy or
certificate for nonpayment of premium, or a written waiver dated
and signed by the applicant electing not to designate additional
persons to receive notice. The applicant has the right to
designate at least one person who is to receive the notice of
termination, in addition to the insured. Designation shall not
constitute acceptance of any liability on the third party for
services provided to the insured. The form used for the written
designation must provide space clearly designated for listing at
least one person. The designation shall include each person’s full
name and home address. In the case of an applicant who elects
not to designate an additional person, the waiver shall state:
"Protection against unintended lapse.  I understand that I have
the right to designate at least one person other than myself to
receive notice of lapse or termination of this long-term care
insurance policy for nonpayment of premium. I understand that
notice will not be given until 30 days after a premium is due and
unpaid. I elect NOT to designate a person to receive this notice."

(b) The insurer shall notify the insured of the right to
change this written designation, no less often than once every
two years.

(c) When the policyholder or certificateholder pays
premium for a long-term care insurance policy or certificate
through a payroll or pension deduction plan the requirements
contained in Subsection R590-148-11(1)(a) need not be met
until 60 days after the policyholder or certificateholder is no
longer on a payroll or pension deduction plan.

(d) Lapse or termination for nonpayment of premium. No
individual long-term care policy or certificate shall lapse or be
terminated for nonpayment of premium unless the insurer, at
least 30 days before the effective date of the lapse or
termination, has given notice to the insured and to those persons
designated pursuant to Subsection R590-148-11(1)(a), at the
address provided by the insured for purposes of receiving notice
of lapse or termination. Notice shall be given by first class

United States mail, postage prepaid; and notice may not be
given until 30 days after a premium is due and unpaid. Notice
shall be deemed to have been given as of five days after the date
of mailing.

(2) Reinstatement. In addition to the requirement in
Subsection R590-148-11(1)(a), a long-term care insurance
policy or certificate shall include a provision that provides for
reinstatement of coverage in the event of lapse if the insurer is
provided proof that the policyholder or certificateholder was
cognitively impaired or had a loss of functional capacity before
the grace period contained in the policy expired. This option
shall be available to the insured if requested within five months
after termination and shall allow for the collection of past due
premium, where appropriate. The standard of proof of cognitive
impairment or loss of functional capacity shall not be more
stringent than the benefit eligibility criteria on cognitive
impairment or the loss of functional capacity contained in the
policy and certificate.

R590-148-12.  Applications, Enrollment and Replacement of
Coverage.

(1) All applications for long-term care insurance policies
or certificates except those which are guaranteed issue shall
contain clear and unambiguous questions designed to ascertain
the health condition of the applicant.

(2)(a) If an application for long-term care insurance
contains a question which asks whether the applicant has had
medication prescribed by a physician, it must also ask the
applicant to list the medication that has been prescribed.

(b) If the medications listed in the application were known
by the insurer, or should have been known at the time of
application, to be directly related to a medical condition for
which coverage would otherwise be denied, then the policy or
certificate may not be rescinded for that condition.

(3) All applications shall clearly indicate the payment plan
selected by the applicant.

(4) Except for policies or certificates which are guaranteed
issue:

(a) the following language shall be set out conspicuously
and in close conjunction with the applicant’s signature block on
an application for a long-term care insurance policy or
certificate:

Caution:  If your answers on this application are incorrect
or untrue, (company) may have the right to deny benefits or
rescind your policy.

(b) the following language, or language substantially
similar to the following, shall be set out conspicuously on the
long-term care insurance policy or certificate at the time of
delivery:

Caution:  The issuance of this long-term care insurance
(policy) (certificate) was based upon your responses to the
questions on your application. A copy of your (application)
(enrollment form) (is enclosed) (was retained by you when you
applied).  If your answers are incorrect or untrue, the company
has the right to deny benefits or rescind your policy.  The best
time to clear up any questions is now, before a claim arises!  If,
for any reason, any of your answers are incorrect, contact the
company at this address:  (insert address)

(5) Prior to issuance of a long-term care policy or
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certificate to an applicant age 80 or older, the insurer shall
obtain one of the following:

(a) a report of a physical examination;
(b) an assessment of functional capacity;
(c) an attending physician’s statement; or
(d) copies of medical records.
(6) A copy of the completed application or enrollment

form, whichever is applicable, shall be delivered to the insured
no later than at the time of delivery of the policy or certificate
unless it was retained by the applicant at the time of application.

(7) Application forms shall include the following questions
designed to elicit information as to whether, as of the date of the
application, the applicant has another long-term care insurance
policy or certificate in force or whether a long-term care policy
or certificate is intended to replace any other accident and
sickness or long-term care policy or certificate presently in
force.  A supplementary application or other form to be signed
by the applicant and agent, except where the coverage is sold
without an agent, containing these questions may be used.  With
regard to a replacement policy issued to a group, other than
employee and labor union groups, the following questions may
be modified only to the extent necessary to elicit information
about health or long-term care insurance policies other than the
group policy being replaced; provided, however, that the
certificateholder has been notified of the replacement.

(a) Do you have another long-term care insurance policy or
certificate in force, including health care service contract, health
maintenance organization contract?

(b) Did you have another long-term care insurance policy
or certificate in force during the last 12 months?

(i) If so, with which company?
(ii) If that policy lapsed, when did it lapse?
(c) Are you covered by Medicaid?
(d) Do you intend to replace any of your medical or health

insurance coverage with this policy/certificate?
(8) Agents shall list any other health insurance policies they

have sold to the applicant.
(a) List policies sold which are still in force.
(b) List policies sold in the past five years which are no

longer in force.
(9) Solicitations Other than Direct Response.  Upon

determining that a sale will involve replacement, an insurer;
other than an insurer using direct response solicitation methods,
or its agent; shall furnish the applicant, prior to issuance or
delivery of the individual long-term care insurance policy, a
notice regarding replacement of accident and sickness or long-
term care coverage.  One copy of this notice shall be retained by
the applicant and an additional copy signed by the applicant
shall be retained by the insurer.  The required notice shall be
provided in the manner detailed in Table I, Notice to Applicant
Regarding Replacement of Individual Accident and Sickness or
Long-Term Care Insurance.

(10) Direct Response Solicitations.  Insurers using direct
response solicitation methods shall deliver a notice regarding
replacement of accident and sickness or long-term care coverage
to the applicant upon issuance of the policy.  The required
notice shall be provided in the manner detailed in Table II,
Notice to Applicant Regarding Replacement of Accident and
Sickness or Long-Term Care Insurance.

(11) Where replacement is intended, the replacing insurer
shall notify, in writing, the existing insurer of the proposed
replacement. The existing policy shall be identified by the
insurer, name of the insured and policy number or address
including zip code.  The notice shall be made within five
working days from the date the application is received by the
insurer or the date the policy is issued, whichever is sooner.

(12) Life insurance policies and certificates that provide
benefits for long-term care shall comply with this section if the
policy being replaced is a long-term care insurance policy. If the
policy being replaced is a life insurance policy, the insurer shall
comply with the replacement requirements of R590-93,
Replacement of Life Insurance and Annuities.  If a life
insurance policy that provide benefits for long-term care is
replaced by another such policy, the replacing insurer shall
comply with both the long-term care and the life insurance
replacement requirements.

(13) Electronic Enrollment for Group Policies:
(a) In the case of a group policy, any requirement that a

signature of an insured be obtained by an agent or insurer shall
be deemed satisfied if:

(i) the consent is obtained by telephonic or electronic
enrollment by the group policyholder or insurer. A verification
of enrollment information shall be provided to the enrollee;

(ii) the telephonic or electronic enrollment provides
necessary and reasonable safeguards to assure the accuracy,
retention and prompt retrieval of records; and

(iii) the telephonic or electronic enrollment provides
necessary and reasonable safeguards to assure the
confidentiality of individually identifiable information and
"privileged information" as defined by the Utah Government
Records Access and Management Act, Section 63-2-101, is
maintained.

(b) The insurer shall make available, upon request of the
commissioner, records that will demonstrate the insurer’s ability
to confirm enrollment and coverage amounts.

R590-148-13.  Requirement to Offer Inflation Protection.
(1) No insurer may offer a long-term care insurance policy

unless the insurer also offers to the policyholder in addition to
any other inflation protection the option to purchase a policy
that provides for benefit levels to increase with benefit
maximums or reasonable durations which are meaningful to
account for reasonably anticipated increases in the costs of long-
term care services covered by the policy.  Insurers must offer to
each policyholder, at the time of purchase, the option to
purchase a policy with an inflation protection feature no less
favorable than one of the following:

(a) increases benefit levels annually in a manner so that the
increases are compounded annually at a rate not less than 5%;

(b) guarantees the insured individual the right to
periodically increase benefit levels without providing evidence
of insurability or health status so long as the option for the
previous period has not been declined. The premium rate for the
additional benefit shall not exceed the insurer’s customary rate
at the time the offer is made, which is applicable to the form and
amount of the policy, the class of risk to which the person
belonged at the time of issue of the policy, and to the age
attained on the effective date of the increase.  The amount of the



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 289

additional benefit may be no less than the difference between the
existing policy benefit and that benefit compounded annually at
a rate of at least 5% for the period beginning with the purchase
of the existing benefit and extending until the year in which the
offer is made; or

(c) covers a specified percentage of actual or reasonable
charges and does not include a maximum specified indemnity
amount or limit.

(2) Where the policy is issued to a group, except a
continuing care retirement community center, the required offer
in Subsection R590-148-13(1) shall be made to the group
policyholder and to each proposed certificateholder.

(3) Insurers shall include the following information in or
with the outline of coverage:

(a) a graphic comparison of the benefit levels of a policy
that increases benefits over the policy period with a policy that
does not increase benefits. The graphic comparison shall show
benefit levels over at least a 20 year period; and

(b) any expected premium increases or additional premiums
to pay for automatic or optional benefit increases.  An insurer
may use a reasonable hypothetical, or a graphic demonstration,
for the purposes of this disclosure.

(4) Inflation protection benefit increases under a policy
which contains this benefit shall continue without regard to an
insured’s age, claim status or claim history, or the length of time
the person has been insured under the policy.

(5) An offer of inflation protection which provides for
automatic benefit increases shall include an offer of a premium
which the insurer expects to remain constant.  The offer shall
disclose in a conspicuous manner that the premium may change
in the future unless the premium is guaranteed to remain
constant.

(6)(a) Inflation protection as provided in Subsection R590-
148-13(1)(a) shall be included in a long-term care insurance
policy unless an insurer obtains a rejection of inflation
protection signed by the policyholder as required in this
subsection.  The rejection may be either in the application or on
a separate form.

(b) The rejection shall be considered a part of the
application and shall state:

I have reviewed the outline of coverage and the graphs that
compare the benefits and premiums of this policy with and
without inflation protection. Specifically, I have reviewed Plans
(indicate), and I reject inflation protection.

R590-148-14.  Nonforfeiture and Contingent Benefit
Requirements.

(1) To comply with the requirement to offer a nonforfeiture
benefit pursuant to the provisions of Section 31A-22-1412:

(a) a policy or certificate offered with nonforfeiture benefits
shall have coverage elements, eligibility, benefit triggers and
benefit length that are the same as coverage to be issued without
nonforfeiture benefits.  The nonforfeiture benefit included in the
offer shall be the benefit described in Subsection R590-148-
14(4); and

(b) the offer shall be in writing if the nonforfeiture benefit
is not otherwise described in the Outline of Coverage or other
materials given to the prospective policyholder.

(2) If the offer required to be made under Section 31A-22-

1412 is rejected, the insurer shall provide the contingent benefit
upon lapse described in this section.

(3)(a) After rejection of the offer required under Section
31A-22-1412, for individual and group policies without
nonforfeiture benefits issued after July 1, 2002, the insurer shall
provide a contingent benefit upon lapse.

(b) In the event a group policyholder elects to make the
nonforfeiture benefit an option to the certificateholder, a
certificate shall provide either the nonforfeiture benefit or the
contingent benefit upon lapse.

(c) The contingent benefit on lapse shall be triggered every
time an insurer increases the premium rates to a level which
results in a cumulative increase of the annual premium equal to
or exceeding the percentage of the insured’s initial annual
premium set forth in Table III, Triggers for a Substantial
Premium Increase, based on the insured’s issue age, and the
policy or certificate lapses within 120 days of the due date of the
premium so increased. Unless otherwise required, policyholders
shall be notified at least 30 days prior to the due date of the
premium reflecting the rate increase.

(d) On or before the effective date of a substantial premium
increase as defined in Subsection R590-148-14(3)(c), the
insurer shall:

(i) offer to reduce policy benefits provided by the current
coverage without the requirement of additional underwriting so
that required premium payments are not increased;

(ii) offer to convert the coverage to a paid-up status with a
shortened benefit period in accordance with the terms of
Subsection R590-148-14(4). This option may be elected at any
time during the 120-day period referenced in Subsection R590-
148-14(3)(c); and

(iii) notify the policyholder or certificateholder that a
default or lapse at any time during the 120-day period
referenced in Subsection R590-148-14(3)(c) shall be deemed to
be the election of the offer to convert in Subsection R590-148-
14(3)(d)(ii).

(4) Benefits continued as nonforfeiture benefits, including
contingent benefits upon lapse, are described in this subsection:

(a) For purposes of this subsection, attained age rating is
defined as a schedule of premiums starting from the issue date
which increases with age at least 1% per year prior to age 50,
and at least 3% per year beyond age 50.

(b) For purposes of this subsection, the nonforfeiture
benefit shall be of a shortened benefit period providing paid-up
long-term care insurance coverage after lapse.  The same
benefits, amounts and frequency in effect at the time of lapse but
not increased thereafter, will be payable for a qualifying claim,
but the lifetime maximum dollars or days of benefits shall be
determined as specified in Subsection R590-148-14(4)(c).

(c) The standard nonforfeiture credit will be equal to 100%
of the sum of all premiums paid, including the premiums paid
prior to any changes in benefits.  The insurer may offer
additional shortened benefit period options, as long as the
benefits for each duration equal or exceed the standard
nonforfeiture credit for that duration.  However, the minimum
nonforfeiture credit shall not be less than 30 times the daily
nursing home benefit at the time of lapse.  In either event, the
calculation of the nonforfeiture credit is subject to the limitation
of Subsection R590-148-14(5).



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 290

(d)(i) The nonforfeiture benefit shall begin not later than
the end of the third year following the policy or certificate issue
date.  The contingent benefit upon lapse shall be effective
during the first three years as well as thereafter.

(ii) Notwithstanding Subsection R590-148-14(4)(d)(i), for
a policy or certificate with attained age rating, the nonforfeiture
benefit shall begin on the earlier of:

(A) the end of the tenth year following the policy or
certificate issue date; or

(B) the end of the second year following the date the policy
or certificate is no longer subject to attained age rating.

(e) Nonforfeiture credits may be used for all care and
services qualifying for benefits under the terms of the policy or
certificate, up to the limits specified in the policy or certificate.

(5) All benefits paid by the insurer while the policy or
certificate is in premium paying status and in the paid up status
will not exceed the maximum benefits, which would be payable
if the policy or certificate had remained in premium paying
status.

(6) There shall be no difference in the minimum
nonforfeiture benefits as required under this section for group
and individual policies.

(7) The requirements set forth in this section shall become
effective January 1, 2003 and shall apply as follows:

(a) Except as provided in Subsection R590-148-14(7)(b),
the provisions of this section apply to any long-term care policy
issued in this state on or after July 1, 2002.

(b) For certificates issued on or after July 1, 2002, under a
group long-term care insurance policy, which policy was in
force at the time this rule became effective, the provisions of this
section shall not apply.

(8) Premiums charged for a policy or certificate containing
nonforfeiture benefits or a contingent benefit on lapse shall be
subject to the loss ratio requirements of Section R590-148-22
treating the policy as a whole.

(9) To determine whether contingent nonforfeiture upon
lapse provisions are triggered under Subsection R590-148-
14(3)(c), a replacing insurer that purchased or otherwise
assumed a block or blocks of long-term care insurance policies
from another insurer shall calculate the percentage increase
based on the initial annual premium paid by the insured when
the policy was first purchased from the original insurer.

(10) A nonforfeiture benefit for qualified long-term care
insurance contracts that are level premium contracts shall be
offered that meets the following requirements:

(a) the nonforfeiture provision shall be appropriately
captioned;

(b) the nonforfeiture provision shall provide a benefit
available in the event of a default in the payment of any
premiums and shall state that the amount of the benefit may be
adjusted subsequent to being initially granted only as necessary
to reflect changes in claims, persistency and interest as reflected
in changes in rates for premium paying contracts approved by
the commissioner for the same contract form; and

(c) the nonforfeiture provision shall provide at least one of
the following:

(i) reduced paid-up insurance;
(ii) extended term insurance;
(iii) shortened benefit period; or

(iv) other similar offerings approved by the commissioner.

R590-148-15.  Standard Format Outline of Coverage.
This section of the rule implements, interprets and

prescribes a standard format of an outline of coverage for the
provisions in Subsection 31A-22-1409(2).

(1) The outline of coverage shall be a free-standing
document, using no smaller than ten point type.

(2) The outline of coverage may contain no material of an
advertising nature.

(3) Text which is capitalized or underscored in the standard
format outline of coverage may be emphasized by other means
which provide prominence equivalent to capitalization or
underscoring.

(4) Use of the text and sequence of text of the standard
format outline of coverage is mandatory, unless otherwise
specifically indicated.

(5) The format for outline of coverage can be found in
Table IV, Long-Term Care Insurance Outline of Coverage.

R590-148-16.  Requirement to Deliver Shopper’s Guide.
(1) A long-term care insurance shopper’s guide in the

format developed by the National Association of Insurance
Commissioners, or a guide developed or approved by the
commissioner, shall be provided to all prospective applicants of
a long-term care insurance policy or certificate.

(a) In the case of agent solicitations, an agent must deliver
the shopper’s guide prior to the presentation of an application or
enrollment form.

(b) In the case of direct response solicitations, the shopper’s
guide must be presented in conjunction with any application or
enrollment form.

(2) Life insurance policies or riders that provide long-term
care benefits are not required to furnish the above-referenced
guide if the long term care benefits are incidental, but shall
furnish the policy summary required under Subsection 31A-22-
1409(8).

R590-148-17.  Suitability.
(1) Every insurer shall:
(a) develop and use suitability standards to determine

whether the purchase or replacement of long-term care
insurance is appropriate for the needs of the applicant;

(b) train its agents in the use of its suitability standards; and
(c) maintain a copy of its suitability standards and make

them available for inspection upon request by the commissioner.
(2)(a) To determine whether the applicant meets the

standards developed by the insurer, the agent and insurer shall
develop procedures that take the following into consideration:

(i) the ability to pay for the proposed coverage and other
pertinent financial information related to the purchase of the
coverage;

(ii) the applicant’s goals or needs with respect to long-term
care and the advantages and disadvantages of insurance to meet
these goals or needs; and

(iii) the values, benefits and costs of the applicant’s existing
insurance, if any, when compared to the values, benefits and
costs of the recommended purchase or replacement.

(b) The insurer, and where an agent is involved, the agent
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shall make reasonable efforts to obtain the information set out
in Subsection R590-148-17(2)(a). The efforts shall include
presentation to the applicant, at or prior to application, the
"Long-Term Care Insurance Personal Worksheet." The personal
worksheet used by the insurer shall contain, at a minimum, the
information in the format contained in Appendix B, in not less
than 12 point type. The insurer may request the applicant to
provide additional information to comply with its suitability
standards. A copy of the insurer’s personal worksheet shall be
filed with the commissioner.

(c) A completed personal worksheet shall be returned to the
insurer prior to the insurer’s consideration of the applicant for
coverage, except the personal worksheet need not be returned
for sales of employer group long-term care insurance to
employees and their spouses.

(d) The sale or dissemination outside the company or
agency by the insurer or agent of information obtained through
the personal worksheet in Appendix B is prohibited.

(3) The insurer shall use the suitability standards it has
developed pursuant to this section in determining whether
issuing long-term care insurance coverage to an applicant is
appropriate.

(4) Agents shall use the suitability standards developed by
the insurer in marketing long-term care insurance.

(5) At the same time as the personal worksheet is provided
to the applicant, the disclosure form entitled "Things You
Should Know Before You Buy Long-Term Care Insurance"
shall be provided. The form shall be in the format contained in
Appendix C in not less than 12 point type.

(6) If the insurer determines that the applicant does not
meet its financial suitability standards, or if the applicant has
declined to provide the information, the insurer may reject the
application. In the alternative, the insurer shall send the
applicant a letter similar to Appendix D, Long-Term Care
Insurance Suitability Letter. However, if the applicant has
declined to provide financial information, the insurer may use
some other method to verify the applicant’s intent. Either the
applicant’s returned letter or a record of the alternative method
of verification shall be made part of the applicant’s file.

(7) If a long-term care insurance policy or certificate
replaces another long-term care policy or certificate, the
replacing insurer shall waive any time periods applicable to
preexisting conditions and probationary periods in the new long-
term care policy for similar benefits to the extent that similar
exclusions have been satisfied under the original policy.

R590-148-18.  Marketing Standards.
(1) Every insurer shall:
(a) Establish marketing procedures to assure that any

comparison of policies by its agents or other producers will be
fair and accurate.

(b) Establish marketing procedures to assure excessive
insurance is not sold or issued.

(c) Display prominently by type, stamp or other appropriate
means, on the first page of the outline of coverage and policy the
following:

"Notice to buyer:  This policy may not cover all of the costs
associated with long-term care incurred by the buyer during the
period of coverage. The buyer is advised to review carefully all

policy limitations."
(d) Provide copies of the disclosure forms required in

Subsection R590-148-19(2) to the applicant. See Appendix B,
Long-Term Care Insurance Personal Worksheet, and Appendix
F, Potential Rate Increase Disclosure Form.

(e) Inquire and otherwise make every reasonable effort to
identify whether a prospective applicant or enrollee for long-
term care insurance already has accident and sickness or long-
term care insurance and the types and amounts of this insurance,
except that in the case of qualified long-term care insurance
contracts, an inquiry into whether a prospective applicant or
enrollee for long-term care insurance has accident and sickness
insurance is not required.

(f) Every insurer or entity marketing long-term care
insurance shall establish audit able procedures for verifying
compliance with this Subsection R590-148-18(1).

(g) If the state in which the policy or certificate is to be
delivered or issued for delivery has a senior insurance
counseling program approved by the commissioner, the insurer
shall, at solicitation, provide written notice to the prospective
policyholder and certificateholder that the program is available
and the name, address and telephone number of the program.

(h) For long-term care health insurance policies and
certificates, use the terms "noncancellable" or "level premium"
only when the policy or certificate conforms to Subsections
R590-148-6(1)(a)(ii) and R590-148-6(6)(a).

(i) Provide an explanation of contingent benefit upon lapse
provided for in Subsection R590-148-14(3)(c).

(2) In addition to the practices prohibited in Part 3, Chapter
23 of Title 31A, the following acts and practices are prohibited:

(a) Twisting.  Knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on or convert any
insurance policy or to take out a policy of insurance with
another insurer.

(b) High pressure tactics.  Employing any method of
marketing having the effect of or tending to induce the purchase
of insurance through force, fright, threat, whether explicit or
implied, or undue pressure to purchase or recommend the
purchase of insurance.

(c) Cold lead advertising.  Making use directly or indirectly
of any method of marketing which fails to disclose in a
conspicuous manner that a purpose of the method of marketing
is solicitation of insurance and that contact will be made by an
insurance agent or insurance company.

(d) Misrepresentation.  Misrepresenting a material fact in
selling or offering to sell a long-term care insurance policy.

R590-148-19.  Required Disclosure of Rating Practices to
Consumer.

(1) This section shall apply as follows:
(a) Except as provided in Subsection R590-148-19(1)(b),

this section applies to any long-term care policy or certificate
issued in this state on or after January 1, 2003.

(b) For certificates issued on or after July 1, 2002, under a
group long-term care insurance policy, which policy was in
force at the time this rule became effective, the provisions of
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this section shall apply on the policy anniversary following
January 1, 2003.

(2) Other than policies for which no applicable premium
rate or rate schedule increases can be made, insurers shall
provide all of the information listed in this subsection to the
applicant at the time of application or enrollment, unless the
method of application does not allow for delivery at that time.
In such a case, an insurer shall provide all of the information
listed in this section to the applicant no later than at the time of
delivery of the policy or certificate.

(a) A statement that the policy may be subject to rate
increases in the future;

(b) an explanation of potential future premium rate
revisions, and the policyholder’s or certificateholder’s option in
the event of a premium rate revision;

(c) the premium rate or rate schedules applicable to the
applicant that will be in effect until a request is made for an
increase;

(d) a general explanation for applying premium rate or rate
schedule adjustments that shall include:

(i) a description of when premium rate or rate schedule
adjustments will be effective, e.g., next anniversary date, next
billing date, etc.; and

(ii) the right to a revised premium rate or rate schedule as
provided in Subsection R590-148-19(2)(b) if the premium rate
or rate schedule is changed.

(e)(i) Information regarding each premium rate increase on
this policy form or similar policy forms over the past ten years
for this state or any other state that, at a minimum, identifies:

(A) the policy forms for which premium rates have been
increased;

(B) the calendar years when the form was available for
purchase; and

(C) the amount, percent, and date of implementation for
each increase. The percentage may be expressed as a percentage
of the premium rate prior to the increase, and may also be
expressed as minimum and maximum percentages if the rate
increase is variable by rating characteristics.

(ii) The insurer may, in a fair manner, provide additional
explanatory information related to the rate increases.

(iii) An insurer shall have the right to exclude from the
disclosure premium rate increases that only apply to blocks of
business acquired from other nonaffiliated insurers or the long-
term care policies acquired from other nonaffiliated insurers
when those increases occurred prior to the acquisition.

(iv) If an acquiring insurer files for a rate increase on a
long-term care policy form acquired from nonaffiliated insurers
or a block of policy forms acquired from nonaffiliated insurers
on or before the effective date of this section, or the end of a 24-
month period following the acquisition of the block or policies,
the acquiring insurer may exclude that rate increase from the
disclosure.  However, the nonaffiliated selling company shall
include the disclosure of that rate increase in accordance with
Subsection R590-148-19(2)(e)(i).

(v) If the acquiring insurer in Subsection R590-148-
19(2)(e)(iv) files for a subsequent rate increase, even within the
24-month period, on the same policy form acquired from
nonaffiliated insurers or block of policy forms acquired from
nonaffiliated insurers referenced in Subsection R590-148-

19(2)(e)(iv), the acquiring insurer shall make all disclosures
required by Subsection R590-148-19(2)(e), including disclosure
of the earlier rate increase referenced in Subsection R590-148-
19(2)(e)(iv).

(3) An applicant shall sign an acknowledgment at the time
of application, unless the method of application does not allow
for signature at that time, that the insurer made the disclosure
required under Subsections R590-148-19(2)(a) and (e).  If due
to the method of application the applicant cannot sign an
acknowledgment at the time of application, the applicant shall
sign no later than at the time of delivery of the policy or
certificate.

(4) An insurer shall use the forms in Appendix B, Personal
Worksheet, and Appendix F, Potential Rate Increase Disclosure
Form, to comply with the requirements of Subsections R590-
148-19(1) and (2).

(5) An insurer shall provide notice of an upcoming
premium rate schedule increase to all policyholders or
certificateholders, if applicable, at least 45 days prior to the
implementation of the premium rate schedule increase by the
insurer. The notice shall include the information required by
Subsection R590-148-19(2) when the rate increase is
implemented.

R590-148-20.  Filing Requirements.
(1)  Prior to an insurer or similar organization offering

group long-term care insurance to a resident of this state
pursuant to Section 31A-22-1403, it shall file with the
commissioner evidence that the group policy or certificate
thereunder has been approved by a state having statutory or
regulatory long-term care insurance requirements substantially
similar to those adopted in this state.

(2)(a) Every insurer shall provide a copy of any long-term
care insurance advertisement intended for use in Utah whether
through written, radio or television medium to the insurance
commissioner of this state upon request.

(b) All advertisements shall be retained by the insurer,
health care service plan or other entity for at least three years
from the date the advertisement was first used.

(c) The commissioner may exempt from these requirements
any advertising form or material when, in the commissioner’s
opinion, this requirement may not be reasonably applied.

R590-148-21.  Initial Filing Requirements.
(1) This section shall apply to any long-term care policy

issued in this state on or after January 1, 2003.
(2) An insurer shall file the information listed in this

subsection to the commissioner prior to making a long-term care
insurance form available for sale:

(a) a copy of the disclosure documents required in Section
R590-148-19; and

(b) an actuarial certification consisting of at least the
following:

(i) a statement that the initial premium rate schedule is
sufficient to cover anticipated costs under moderately adverse
experience and that the premium rate schedule is reasonably
expected to be sustainable over the life of the form with no
future premium increases anticipated;

(ii) a statement that the policy design and coverage
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provided have been reviewed and taken into consideration;
(iii) a statement that the underwriting and claims

adjudication processes have been reviewed and taken into
consideration;

(iv) a complete description of the basis for contract reserves
that are anticipated to be held under the form, to include:

(A) sufficient detail or sample calculations provided so as
to have a complete depiction of the reserve amounts to be held;

(B) a statement that the assumptions used for reserves
contain reasonable margins for adverse experience;

(C) a statement that the net valuation premium for renewal
years does not increase, except for attained-age rating where
permitted; and

(D) a statement that the difference between the gross
premium and the net valuation premium for renewal years is
sufficient to cover expected renewal expenses; or if such a
statement cannot be made, a complete description of the
situations where this does not occur;

(I) an aggregate distribution of anticipated issues may be
used as long as the underlying gross premiums maintain a
reasonably consistent relationship; and

(II) if the gross premiums for certain age groups appear to
be inconsistent with this requirement, the commissioner may
request a demonstration under Subsection R590-148-21(3)
based on a standard age distribution;

(v)(A) A statement that the premium rate schedule is not
less than the premium rate schedule for existing similar policy
forms also available from the insurer except for reasonable
differences attributable to benefits; or

(B) A comparison of the premium schedules for similar
policy forms that are currently available from the insurer with an
explanation of the differences.

(3) The commissioner may request an actuarial
demonstration that benefits are reasonable in relation to
premiums. The actuarial demonstration shall include either
premium and claim experience on similar policy forms, adjusted
for any premium or benefit differences, relevant and credible
data from other studies, or both.

(4) The premiums charged to an insured for long-term care
insurance may not increase due to either:

(a) the increasing age of the insured at ages beyond 65; or
(b) the duration the insured has been covered under the

policy.

R590-148-22.  Loss Ratio.
(1) This section shall apply to all individual long-term care

insurance except those covered in Sections R590-148-21 and
R590-148-24.

(2) Benefits under individual long-term care insurance
policies shall be deemed reasonable in relation to premiums
provided the expected loss ratio is at least 60%, calculated in a
manner which provides for adequate reserving of the long-term
care insurance risk.

(3) In evaluating the expected loss ratio, due consideration
shall be given to all relevant factors, including:

(a) statistical credibility of incurred claims experience and
earned premiums;

(b) the period for which rates are computed to provide
coverage;

(c) experienced and projected trends;
(d) concentration of experience within early policy

duration;
(e) expected claim fluctuation;
(f) experience refunds, adjustments or dividends;
(g) renewability features;
(h) all appropriate expense factors;
(i) interest;
(j) experimental nature of the coverage;
(k) policy reserves;
(l) mix of business by risk classification; and
(m) product features such as long elimination periods, high

deductibles and high maximum limits.
(4) The premiums charged to an insured for long-term care

insurance may not increase due to either:
(a) the increasing age of the insured at ages beyond 65; or
(b) the duration the insured has been covered under the

policy.

R590-148-23.  Reserve Standards.
(1) When long-term care benefits are provided through the

acceleration of benefits under group or individual life policies
or riders to these policies, policy reserves for these benefits shall
be determined in accordance with Subsection 31A-17-504(7).
Claim reserves must also be established when the policy or rider
is in claim status.

Reserves for policies and riders subject to this subsection
should be based on the multiple decrement model utilizing all
relevant decrements except for voluntary termination rates.
Single decrement approximations are acceptable if the
calculation produces essentially similar reserves, if the reserve
is clearly more conservative, or if the reserve is immaterial.  The
calculations may take into account the reduction in life
insurance benefits due to the payment of long-term care
benefits.  However, in no event may the reserves for the long-
term care benefit and the life insurance benefit be less than the
reserves for the life insurance benefit assuming no long-term
care benefit.

In the development and calculation of reserves for policies
and riders subject to this subsection, due regard shall be given
to the applicable policy provisions, marketing methods,
administrative procedures and all other considerations which
have an impact on projected claim costs, including, but not
limited to, the following:

(a) definition of insured events;
(b) covered long-term care facilities;
(c) existence of home convalescence care coverage;
(d) definition of facilities;
(e) existence or absence of barriers to eligibility;
(f) premium waiver provision;
(g) renewability;
(h) ability to raise premiums;
(i) marketing method;
(j) underwriting procedures;
(k) claims adjustment procedures;
(l) waiting period;
(m) maximum benefit
(n) availability of eligible facilities;
(o) margins in claim costs;
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(p) optional nature of benefit;
(q) delay in eligibility for benefit;
(r) inflation protection provisions; and
(s) guaranteed insurability option.
Any applicable valuation morbidity table shall be certified

as appropriate as a statutory valuation table by a member of the
American Academy of Actuaries.

(2) When long-term care benefits are provided other than
as in Subsection R590-148-23(1), reserves shall be determined
in accordance with Minimum Reserve Standards for Individual
and Group Health Insurance Contracts, Appendix A-010,
Accounting Practices and Procedures Manual, edition March
2001, published by the National Association of Insurance
Commissioners.

R590-148-24.  Premium Rate Schedule Increases.
(1) This section shall apply as follows:
(a) except as provided in Subsection R590-148-24(1)(b),

this section applies to any long-term care policy or certificate
issued in this state on or after January 1, 2003.

(b) for certificates issued on or after July 1, 2002, under a
group long-term care insurance policy, which policy was in
force at the time this rule became effective, the provisions of this
section shall apply on the policy anniversary following January
1, 2003.

(2) An insurer shall file notice of a pending premium rate
schedule increase, including an exceptional increase, to the
commissioner prior to the notice to the policyholders and shall
include:

(a) information required by Section R590-148-19;
(b) certification by a qualified actuary that:
(i) if the requested premium rate schedule increase is

implemented and the underlying assumptions, which reflect
moderately adverse conditions, are realized, no further premium
rate schedule increases are anticipated;

(ii) the premium rate filing is in compliance with the
provisions of this section;

(c) an actuarial memorandum justifying the rate schedule
change request that includes:

(i) lifetime projections of earned premiums and incurred
claims based on the filed premium rate schedule increase; and
the method and assumptions used in determining the projected
values, including reflection of any assumptions that deviate from
those used for pricing other forms currently available for sale:

(A) annual values for the five years preceding and the three
years following the valuation date shall be provided separately;

(B) the projections shall include the development of the
lifetime loss ratio, unless the rate increase is an exceptional
increase;

(C) the projections shall demonstrate compliance with
Subsection R590-148-24(3); and

(D) for exceptional increases:
(I) the projected experience should be limited to the

increases in claims expenses attributable to the approved reasons
for the exceptional increase; and

(II) in the event the commissioner determines as provided
in Section R590-148-5(2)(j)(iv) that offsets may exist, the
insurer shall use appropriate net projected experience;

(ii) disclosure of how reserves have been incorporated in

this rate increase whenever the rate increase will trigger
contingent benefit upon lapse;

(iii) disclosure of the analysis performed to determine why
a rate adjustment is necessary, which pricing assumptions were
not realized and why, and what other actions taken by the
company have been relied on by the actuary;

(iv) a statement that policy design, underwriting and claims
adjudication practices have been taken into consideration; and

(v) in the event that it is necessary to maintain consistent
premium rates for new certificates and certificates receiving a
rate increase, the insurer will need to file composite rates
reflecting projections of new certificates;

(d) a statement that renewal premium rate schedules are not
greater than new business premium rate schedules except for
differences attributable to benefits, unless sufficient justification
is provided to the commissioner; and

(e) sufficient information for review of the premium rate
schedule increase by the commissioner.

(3) All premium rate schedule increases shall be
determined in accordance with the following requirements:

(a) exceptional increases shall provide that at least 70% of
the present value of projected additional premiums from the
exceptional increase will be returned to policyholders in
benefits;

(b) premium rate schedule increases shall be calculated
such that the sum of the accumulated value of incurred claims,
without the inclusion of active life reserves, and the present
value of future projected incurred claims, without the inclusion
of active life reserves, will not be less than the sum of the
following:

(i) the accumulated value of the initial earned premium
times 58%;

(ii) 85% percent of the accumulated value of prior premium
rate schedule increases on an earned basis;

(iii) the present value of future projected initial earned
premiums times 58%; and

(iv) 85% percent of the present value of future projected
premiums not in Subsection R590-148-24(3)(b)(iii) on an
earned basis;

(c) in the event that a policy form has both exceptional and
other increases, the values in Subsections R590-148-24(3)(b)(ii)
and (iv) will also include 70% for exceptional rate increase
amounts; and

(d) all present and accumulated values used to determine
rate increases shall use the maximum valuation interest rate for
contract reserves which is the maximum rate permitted by law
in the valuation of whole life insurance issued on the same date
as the health insurance contract.  The actuary shall disclose as
part of the actuarial memorandum, the use of any appropriate
averages.

(4) For each rate increase that is implemented, the insurer
shall file for review by the commissioner updated projections,
as defined in Subsection R590-148-24(2)(c)(i), annually for the
next three years and include a comparison of actual results to
projected values.  The commissioner may extend the period to
greater than three years if actual results are not consistent with
projected values from prior projections. For group insurance
policies that meet the conditions in Subsection R590-148-
24(11), the projections required by this subsection shall be
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provided to the policyholder in lieu of filing with the
commissioner.

(5) If any premium rate in the revised premium rate
schedule is greater than 200% of the comparable rate in the
initial premium schedule, lifetime projections, as defined in
Subsection R590-148-24(2)(c)(i), shall be filed for review by
the commissioner every five years following the end of the
required period in Subsection R590-148-24(4).  For group
insurance policies that meet the conditions in Subsection R590-
148-24(11), the projections required by this subsection shall be
provided to the policyholder in lieu of filing with the
commissioner.

(6)(a) If the commissioner has determined that the actual
experience following a rate increase does not adequately match
the projected experience and that the current projections under
moderately adverse conditions demonstrate that incurred claims
will not exceed proportions of premiums specified in Subsection
R590-148-24(3), the commissioner may require the insurer to
implement any of the following:

(i) premium rate schedule adjustments; or
(ii) other measures to reduce the difference between the

projected and actual experience.
(b) In determining whether the actual experience

adequately matches the projected experience, consideration
should be given to Subsection R590-148-24(2)(c)(v), if
applicable.

(7) If the majority of the policies or certificates to which
the increase is applicable are eligible for the contingent benefit
upon lapse, the insurer shall file:

(a) a plan, subject to commissioner approval, for improved
administration or claims processing designed to eliminate the
potential for further deterioration of the policy form requiring
further premium rate schedule increases, or both, or to
demonstrate that appropriate administration and claims
processing have been implemented or are in effect; otherwise the
commissioner may impose the condition in Subsection R590-
148-24(8); and

(b) the original anticipated lifetime loss ratio, and the
premium rate schedule increase that would have been calculated
according to Subsection R590-148-24(3) had the greater of the
original anticipated lifetime loss ratio or 58% been used in the
calculations described in Subsection R590-148-24(3)(a)(i) and
(iii).

(8) (a) For a rate increase filing that meets the following
criteria, the commissioner shall review, for all policies included
in the filing, the projected lapse rates and past lapse rates during
the 12 months following each increase to determine if
significant adverse lapsation has occurred or is anticipated:

(i) the rate increase is not the first rate increase requested
for the specific policy form or forms;

(ii) the rate increase is not an exceptional increase; and
(iii) the majority of the policies or certificates to which the

increase is applicable are eligible for the contingent benefit upon
lapse.

(b) In the event significant adverse lapsation has occurred,
is anticipated in the filing or is evidenced in the actual results as
presented in the updated projections provided by the insurer
following the requested rate increase, the commissioner may
determine that a rate spiral exists.  Following the determination

that a rate spiral exists, the commissioner may require the
insurer to offer, without underwriting, to all in force insureds
subject to the rate increase the option to replace existing
coverage with one or more reasonably comparable products
being offered by the insurer or its affiliates.

(i) The offer shall:
(A) be subject to the approval of the commissioner;
(B) be based on actuarially sound principles, but not be

based on attained age; and
(C) provide that maximum benefits under any new policy

accepted by an insured shall be reduced by comparable benefits
already paid under the existing policy.

(ii) The insurer shall maintain the experience of all the
replacement insureds separate from the experience of insureds
originally issued the policy forms.  In the event of a request for
a rate increase on the policy form, the rate increase shall be
limited to the lesser of:

(A) the maximum rate increase determined based on the
combined experience; and

(B) the maximum rate increase determined based only on
the experience of the insureds originally issued the form plus
10%.

(9) If the commissioner determines that the insurer has
exhibited a persistent practice of filing inadequate initial
premium rates for long-term care insurance, the commissioner
may, in addition to the provisions of Subsection R590-148-
24(8), prohibit the insurer from either of the following:

(a) filing and marketing comparable coverage for a period
of up to five years; or

(b) offering all other similar coverages and limiting
marketing of new applications to the products subject to recent
premium rate schedule increases.

(10) Subsections R590-148-24(1) through (9) shall not
apply to policies for which the long-term care benefits provided
by the policy are incidental, as defined in Subsection R590-148-
5(2)(m), if the policy complies with all of the following
provisions:

(a) the interest credited internally to determine cash value
accumulations, including long-term care, if any, are guaranteed
not to be less than the minimum guaranteed interest rate for cash
value accumulations without long-term care set forth in the
policy;

(b) the portion of the policy that provides insurance
benefits other than long-term care coverage meets the
nonforfeiture requirements as applicable in any of the following:

(i) Section 31A-22-408; and
(ii) Section 31A-22-409;
(c) the policy meets the disclosure requirements of

Subsections 31A-22-1409(7) and (8) and 31A-22-1410;
(d) the portion of the policy that provides insurance

benefits other than long-term care coverage meets the
requirements as applicable in the following:

(i) policy illustrations as required by R590-177; and
(ii) disclosure requirements in R590-133;
(e) an actuarial memorandum is filed with the insurance

department that includes:
(i) a description of the basis on which the long-term care

rates were determined;
(ii) a description of the basis for the reserves;
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(iii) a summary of the type of policy, benefits, renewability,
general marketing method, and limits on ages of issuance;

(iv) a description and a table of each actuarial assumption
used.  For expenses, an insurer must include percent of premium
dollars per policy and dollars per unit of benefits, if any;

(v) a description and a table of the anticipated policy
reserves and additional reserves to be held in each future year
for active lives;

(vi) the estimated average annual premium per policy and
the average issue age;

(vii) a statement as to whether underwriting is performed
at the time of application.  The statement shall indicate whether
underwriting is used and, if used, the statement shall include a
description of the type or types of underwriting used, such as
medical underwriting or functional assessment underwriting.
Concerning a group policy, the statement shall indicate whether
the enrollee or any dependent will be underwritten and when
underwriting occurs; and

(viii) a description of the effect of the long-term care policy
provision on the required premiums, nonforfeiture values and
reserves on the underlying insurance policy, both for active lives
and those in long-term care claim status.

(11) Subsections R590-148-24(6) and (8) shall not apply
to group insurance policies where:

(a) the policies insure 250 or more persons and the
policyholder has 5,000 or more eligible employees of a single
employer; or

(b) the policyholder, and not the certificateholders, pays a
material portion of the premium, which shall not be less than
20% of the total premium for the group in the calendar year
prior to the year a rate increase is filed.

R590-148-25.  Reporting Requirements.
(1) Every insurer shall maintain records for each agent of

that agent’s amount of replacement sales as a percent of the
agent’s total annual sales and the amount of lapses of long-term
care insurance policies sold by the agent as a percent of the
agent’s total annual sales.

(a) Every insurer shall report the 10% of its agents with the
greatest percentages of lapses and replacements as measured by
Subsection R590-148-25(1).

(b) Every insurer shall report the number of lapsed policies
as a percent of its total annual sales and as a percent of its total
number of policies in force as of the end of the preceding
calendar year.

(c) Every insurer shall report the number of replacement
policies sold as a percent of its total annual sales and as a
percent of its total number of policies in force as of the
preceding calendar year.

(d) The reports required by Subsection R590-148-
25(1)(a),(b), and (c) must be reported on the "Replacement and
Lapse Reporting Form," Appendix G.

(e) Reported replacement and lapse rates do not alone
constitute a violation of insurance laws or necessarily imply
wrongdoing.  The reports are for the purpose of reviewing more
closely agent activities regarding the sale of long-term care
insurance.

(2) Every insurer shall report, for qualified long-term care
insurance contracts, the number of claims denied for each class

of business, expressed as a percentage of claims denied.  The
report used by the insurer shall contain, at a minimum, the
information in the format contained in Appendix E, Claims
Denial Reporting Form Long-Term Care Insurance, in not less
than 12 point type.

(3) Every insurer shall maintain a record of all policy or
certificate rescissions, both state and countrywide, except those
which the insured voluntarily effectuated and shall annually
report this information in the format currently prescribed by the
National Association of Insurance Commissioners.

(4) Every insurer shall report the total number of
applications received from residents of this state, the number of
those who declined to provide information on the personal
worksheet, the number of applicants who did not meet the
suitability standards, and the number of those who chose to
confirm after receiving a suitability letter.

(5) For purposes of this section:
(a) "policy" shall mean only long-term care insurance;
(b) "claim" means a request for payment of benefits under

an in force policy regardless of whether the benefit claimed is
covered under the policy or any terms or conditions of the
policy have been met;

(c) "denied" means that the insurer refuses to pay a claim
for any reason other than for claims not paid for failure to meet
the waiting period or because of an applicable preexisting
condition; and

(d) "report" means on a statewide basis.
(6) Reports required under this section shall be filed with

the commissioner annually on or before June 30.

R590-148-26.  Licensing.
A producer is not authorized to sell, solicit or negotiate

with respect to long-term care insurance except as authorized by
Chapter 23 of Title 31A.

R590-148-27.  Discretionary Powers of Commissioner.
The commissioner may upon written request and after an

administrative hearing, issue an order to modify or suspend a
specific provision or provisions of this rule with respect to a
specific long-term care insurance policy or certificate upon a
written finding that:

(1) the modification or suspension would be in the best
interest of the insured; and

(2) the purposes to be achieved could not be effectively or
efficiently achieved without the modification or suspension; and

(3) one of the following occur:
(a) the modification or suspension is necessary to the

development of an innovative and reasonable approach for
insuring long-term care;

(b) the policy or certificate is to be issued to residents of a
life care or continuing care retirement community or some other
residential community for the elderly and the modification or
suspension is reasonably related to the special needs or nature
of the community; or

(c) the modification or suspension is necessary to permit
long-term care insurance to be sold as part of, or in conjunction
with, another insurance product.

R590-148-28.  Penalties.
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In addition to any other penalties provided by the laws of
this state any insurer and any agent found to have violated any
requirement of this state relating to the rule of long-term care
insurance or the marketing of this insurance shall be subject to
a fine of up to three times the amount of any commissions paid
for each policy involved in the violation or up to $10,000,
whichever is greater.

R590-148-29.  Enforcement Date.
Effective July 1, 2002, the department will enforce all

sections of the rule not already including a compliance date.

R590-148-30.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this and the provisions of this rule are declared to be
severable.

KEY:  insurance
April 18, 2002 31A-2-201
Notice of Continuation September 12, 1997 31A-22-1404

R590.  Insurance, Administration.
R590-182.  Risk Based Capital Instructions.
R590-182-1.  Authority.

This rule is promulgated pursuant to the general
rulemaking authority granted the commissioner by Section 31A-
2-201 and the specific authority granted by Subsection 31A-17-
601(7).

R590-182-2.  Scope.
This rule applies to all health organizations, as defined in

Subsection 31A-17-601(3), to all life or accident and health
insurers, as defined in Subsection 31A-17-601(4), and to all
property and casualty insurers, as defined in Subsection 31A-
17-601(5) required by Subsections 31A-17-602(1) or 31A-17-
610(1)(a) to file risk based capital reports (RBC).

R590-182-3.  Rule.
A.  The instructions contained in Subsection 31A-17-

602(2) shall be used by life or accident and health insurers in
preparing and filing RBC reports.

B.  The instructions contained in Subsection 31A-17-
602(3) shall be used by property and casualty insurers in
preparing and filing RBC reports.

C.  The instructions contained in Subsection 31A-17-
602(4) shall be used by health organizations in preparing and
filing RBC reports.

R590-182-4.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons or
circumstances are not affected.

KEY:  insurance
April 18, 2002 31A-17-601(4)
Notice of Continuation February 13, 2002
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R595.  Judicial Conduct Commission, Administration.
R595-1. Rules of Procedure.
R595-1-1.  Definitions.

In addition to terms defined in Section 78-8-101 et seq. of
the Utah Code:

A.  "Chair" means the chair of the Judicial Conduct
Commission and includes the vice chair or acting chair.

B.  "Examiner" means the lawyer designated by the
Commission to gather and present evidence before the masters
or hearing panel on formal charges against a judge.

C.  "Formal Charges" means the document that formally
charges the judge with misconduct or disability.

D.  "Hearing" means the proceeding at which the issues of
law and fact raised by the formal charges and answer are tried.

E.  "Hearing Panel" means a panel of at least a quorum of
the Commission designated to conduct a hearing on formal
charges.

F.  "Investigation" means an inquiry into allegations of
misconduct, including a search for and examination of evidence
concerning the allegations, divided into two stages:  (1) a
preliminary investigation conducted by the executive director
after the receipt of a complaint; and (2) a full investigation in
which the judge is asked to respond to specific allegations.

G.  "Masters" means the special masters appointed by the
Commission to conduct a hearing on formal charges.

H.  "Misconduct" means a violation of the Utah Code of
Judicial Conduct and Section 78-8-103(a), (b), (c), or (e) of the
Utah Code.  Disability is not misconduct.

I.  "Presiding Master" means the special master designated
to preside over a hearing conducted by masters.

J.  "Proceeding" means all steps in the Commission’s
discipline and disability process.

K.  "Reasonable Cause" means a reasonable ground for
belief in the existence of facts that support a finding of judicial
misconduct or disability.

L.  "Record" means all documents required to be submitted
to the Utah Supreme Court under In re Richard Worthen, 926
P.2d 853 (Utah 1996).

M.  "Respondent" means a judge or former judge against
whom formal charges have been filed.

N.  "Supreme Court" means the Utah Supreme Court.

R595-1-2.  Jurisdiction.
A.  Judges.  Pursuant to Section 78-8-101 et seq. of the

Utah Code, the Commission has jurisdiction over judges in
evaluating allegations that misconduct occurred before or during
service as a judge and in evaluating allegations of disability
during service as a judge.

B.  Former judges.  Pursuant to Section 78-8-101 et seq. of
the Utah Code, the Commission has continuing jurisdiction over
former judges regarding allegations that misconduct occurred
before or during service as a judge if a complaint is made before
the judge left office.

R595-1-3.  Executive Director.
Powers and Duties. The executive director shall have the

authority and duty to:
1.  Receive and review complaints, refer complaints to the

Chief Justice of the Utah Supreme Court in accordance with

Section 78-8-104 of the Utah Code, the Utah State Bar pursuant
to Section 78-8-105 of the Utah Code, and the local prosecuting
attorney having jurisdiction as provided by Subsections 78-8-
107(1)(b) and (2) of the Utah Code, conduct preliminary
investigations, recommend full investigations, notify
complainants about the status and disposition of their
complaints, make recommendations to the Commission on the
disposition of complaints after investigation, file formal charges
when directed to do so by the Commission, and act as examiner
in prosecuting formal charges;

2.  Maintain permanent records of the operations of
Commission’s office, including receipt of complaints, screening,
investigation, and filing of formal charges in judicial discipline
and disability matters, subject to the requirements of Rule 16;

3.  Compile statistics to aid in the administration of the
system, including a log of all complaints received, investigative
files, and statistical summaries of docket processing and case
dispositions;

4.  Prepare the Commission’s budget for submission to the
Commission and legislature, and administer the funds;

5.  Supervise other members of the Commission’s staff;
6.  With the Commission’s approval, engage experts in

connection with proceedings; and
7.  Perform other duties at the direction of the Commission.

R595-1-4.  Proof.
Pursuant to In re Worthen, 926 P.2d 853 (Utah 1996),

charges of misconduct and disability shall be established by a
preponderance of the evidence.

R595-1-5.  Evidence Rules Applicable.
Except as otherwise provided in these rules, the Utah Rules

of Evidence apply in all proceedings.

R595-1-6.  Right to Counsel.
An accused judge shall be entitled to retain and have the

assistance of counsel at every stage of Commission proceedings.

R595-1-7.  Confidentiality.
A.  All papers filed with, and proceedings before the

Commission or before the masters appointed by the
Commission, shall not be disclosed except in accordance with
Subsections 78-8-107(9)(c)(iii) and (d), U.C.A.

B.  Information.
1.  All information relating to a complaint that has not been

dismissed shall be held confidential by the Commission and its
staff, except that the Commission may disclose information:

a.  When the Commission has determined that there is a
need to notify a government agency in order to protect the
public or the administration of justice; or

b.  Upon waiver in writing by the judge.
2.  All information relating to a complaint that has been

dismissed without formal charges being filed shall be held
confidential by the Commission and its staff.

3.  The examiner’s work product and records of the
Commission’s deliberations shall not be disclosed.

R595-1-8.  Service.
Service of formal charges in any disciplinary or disability
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proceeding shall be made by personal service upon the judge or
judge’s counsel or by registered or certified mail.  Delivery of all
other papers or notices shall be made by regular mail with the
envelope marked "confidential."

R595-1-9.  Subpoena Power.
A.  Oaths.  In accordance with the provisions of Section

78-8-1(2) of the Utah Code, oaths may be administered by any
member of the Commission, the executive director in matters
under investigation, or any other person authorized by law.

B.  Subpoenas for Investigation.  The Commission may
compel by subpoena the attendance of the judge or witnesses
and the production of pertinent books, papers, and documents
for purposes of investigation.

C.  Enforcement of Subpoenas.  A subpoena issued by the
Commission shall have the same authority as an order of the
district court.

D.  Issuance of Subpoenas.  Commission subpoenas shall
be issued and served in the same manner and form prescribed
for subpoenas by the Utah Rules of Civil Procedure.

E.  Quashing Subpoena.  Any attack on the validity of a
subpoena shall be heard and determined by the district court in
which enforcement of the subpoena is being sought.  Any
resulting order is not appealable prior to entry of a final order in
the proceeding.

F.  Witnesses and Fees.  Subpoena fees and costs shall be
the same as those provided for in the Utah Rules of Civil
Procedure.

R595-1-10.  Notification to Complainant.
The executive director shall provide written

acknowledgment of every complaint, if the complainant is
known, and notify the complainant in writing of the final
disposition of a proceeding.

R595-1-11.  Review and Investigation.
A.  Review.  The executive director shall evaluate all

information coming to the Commission’s attention alleging
judicial misconduct or disability by complaint.  Regardless of
whether the information would constitute misconduct or
disability if true, the executive director shall conduct a
preliminary investigation.

B.  Preliminary Investigation.
1.  As directed by the Commission, the executive director

and the Commission’s investigators may conduct interviews and
examine evidence to determine whether grounds exist to believe
the allegations of complaints.

2.  When there is credible evidence supporting the
allegations against a judge, the executive director shall
recommend a full investigation.  The executive director may
recommend a full investigation when there are grounds to
believe that evidence supporting the allegations could be
obtained by subpoena or further investigation.  In all other
cases, the executive director shall recommend that the matter be
dismissed.

C.  Full Investigation.
1.  Within ten (10) days after a full investigation is

authorized, the executive director shall give the following notice
to the judge:

a.  A specific statement of the allegations being
investigated and the canons of the Code of Judicial Conduct
allegedly violated, with the provision that the investigation can
be expanded if appropriate;

b.  The judge’s opportunity to respond; and
c.  The name of the complainant, unless the Commission

determines there is good cause to withhold the name.
2.  The executive director shall request that the judge file

a written response within fifteen (15) days after service of the
notice.

3.  The chair of the Commission is authorized to issue
subpoenas once a full investigation has been approved.

4.  The executive director shall direct all investigations.  If
the executive director enters a disqualification, or if other
circumstances arise justifying the executive director’s
disqualification, the Commission shall appoint another person
to direct an investigation as provided by with Section 78-8-
102(8) of the Utah Code.

D.  Disposition After Full Investigation.
1.  Upon the conclusion of a full investigation, the

executive director shall recommend to the Commission one or
more of the following:

a.  Dismissal;
b.  Informal order of reprimand;
c.  The filing of formal charges for misconduct or

disability;
2.  The Commission shall adopt, reject, or modify the

recommendations of the executive director.  If the Commission
finds reasonable cause to believe the judge committed
misconduct, it shall take such action as is authorized by statute.

R595-1-12.  Use of Allegations from Dismissed Cases.
If additional information becomes known to the executive

director regarding a complaint that has been dismissed before
the filing of formal charges, the Commission may authorize
reinvestigation of the allegations.

R595-1-13.  Formal Charges.
The formal charges shall give fair and adequate notice of

the nature of the alleged misconduct or disability.  The
executive director shall file the formal charges with the
Commission, cause a copy to be served upon the respondent or
respondent’s counsel, and file proof of service with the
Commission.

R595-1-14.  Pre-Hearing Procedures.
A. Answer. Within 15 days after service, the respondent

may file an answer to the formal charges.
B. Witnesses and Exhibits. Before the hearing commences,

the Commission and the respondent shall enter into a stipulation
identifying uncontroverted facts, contested issues of fact,
contested issues of law, witnesses, and exhibits. Not later than
15 days before the hearing, the examiner and respondent shall
exchange all documents identified as proposed exhibits.

C. Exculpatory Evidence. The examiner shall provide
respondent with exculpatory evidence relevant to the formal
charges.

D. Duty of Supplementation. Both parties have a
continuing duty to supplement information required to be
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exchanged under this rule.
E. Failure to Disclose. The hearing panel may preclude

either party from calling a witness at the hearing if the party has
not provided the opposing party with the witness’s name and
address, any statements taken from the witness, or summaries of
any interviews with the witness.

F.  Civil Rules Not Applicable.  Except for the issuance
and service of subpoenas as prescribed by Section 78-8-108 of
the Utah Code, the Utah Rules of Civil Procedure do not apply
to judicial-conduct proceedings.

R595-1-15.  Discipline by Consent.
A.  At any time after the filing of formal charges and before

final disposition, the respondent may agree with the examiner
that the respondent shall admit to any or all of the formal
charges in exchange for a stated sanction.  The agreement shall
be submitted to the Commission, which shall either:

1.  Reject the agreement; or
2.  Submit the agreement to the Supreme Court for

approval.
B.  Order of Discipline.  Pursuant to In re Richard

Worthen, 926 P.2d 853 (Utah 1996), the Commission shall file
the proposed agreement, findings of fact, conclusions of law,
other pertinent documents, and order of sanction with the
Supreme Court.  These documents shall remain confidential
until the Supreme Court has entered its final order except:

1.  Upon order of the Supreme Court; or
2.  Upon the request of the respondent.

R595-1-16.  Hearing.
A.  Scheduling.  Upon receipt of the respondent’s answer

or upon expiration of the time to answer, the hearing panel of
the Commission or masters shall schedule a hearing and notify
respondent of the date, time, and place of the hearing.

B.  Hearing Body.  The hearing shall be conducted by a
hearing panel or three special masters.

C.  Conduct of Hearing.
1.  All testimony shall be under oath.
2.  The examiner shall present evidence supporting the

formal charges.
3.  Both parties shall be permitted to present evidence and

produce and cross-examine witnesses.
4.  The hearing shall be recorded by a certified court

reporter.
5.  When the hearing is before a hearing panel, not fewer

than a quorum of the Commission shall be present when the
evidence is presented.

6.  Immediately following the conclusion of the hearing,
the hearing panel or special masters shall deliberate and make a
preliminary decision.

7.  A letter setting forth the preliminary decision, signed by
the hearing panel chair or presiding master, shall be served on
the respondent and examiner as soon as possible after the
conclusion of the hearing.

8.  As soon as possible after the preliminary decision has
been served on the respondent and examiner, the hearing panel
chair or presiding master shall prepare a memorandum decision
to be signed by all the panel members or masters.

9.  The memorandum decision shall be served on the

respondent and examiner, and the examiner shall prepare
findings of fact, conclusions of law, and an order consistent with
the memorandum decision.

10.  The findings of fact, conclusions of law, and order
shall be reviewed by a quorum of the Commission and approved
by a majority of a quorum of the Commission.

11.  Upon approval, the findings of fact, conclusions of
law, and order shall be signed by the Commission chair and
served on the respondent.

12.  After the findings of fact, conclusions of law, and
order have been signed by the Commission chair and served on
the respondent, the record shall be submitted to the Supreme
Court for review.  The record shall include all documents
required by In re Richard Worthen, 926 P.2d 853 (Utah 1996).
A copy of the record shall be provided to the respondent
without cost.

D.  Dismissal or Recommendation for Sanction.  The
hearing panel or masters shall either dismiss the formal charges
or recommend a sanction to the Supreme Court. The hearing
panel or masters shall decide a matter only upon the
concurrence of a majority of all members.

R595-1-17.  Amendments to Notice or Answer.
The masters, at any time before the conclusion of the

hearing, or the Commission, at any time before the entry of its
findings of fact, conclusions of law, and order, may allow or
require amendments to the formal charges and may allow
amendments to the answer.  The formal charges may be
amended to conform to proof or to allege additional facts.  If the
formal charges are amended, the respondent shall be given
reasonable time to answer and present evidence in defense of
the amended charges.

R595-1-18.  Objection to Findings of Fact, Conclusions of
Law, and Order.

Within 15 days after service of the Commission’s findings
of fact, conclusions of law, and order, the respondent may file
objections.  Pursuant to Section 78-8-107(4) of the Utah Code,
and upon request of the respondent or examiner, the
Commission may schedule oral argument on the objections.

R595-1-19.  Extension of Time.
The chair of the Commission may, for good cause shown,

re-schedule or extend for a single period not to exceed 60 days
in the aggregate the time for filing an answer to formal charges,
for the commencement of a hearing, or for filing objections to
the findings of fact, conclusions of law, and order.  The
presiding master may similarly re-schedule or extend the time
for the commencement of a hearing.

R595-1-20.  Cases Involving Allegations of Mental or
Physical Disability.

A.  Initiation of Disability Proceeding.  A disability
proceeding can be initiated by complaint, by a claim of inability
to defend in a disciplinary proceeding, or by an order of
involuntary commitment or adjudication of incompetency.

B.  Proceedings to Determine Disability Generally.  All
disability proceedings shall be conducted in accordance with the
procedures for disciplinary proceedings, except:
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1.  The purpose of the disability proceedings shall be to
determine whether the judge suffers from a physical or mental
condition that adversely affects the judge’s ability to perform
judicial functions;

2.  All of the proceedings shall be confidential; and
3.  The Commission may appoint a lawyer to represent the

judge if the judge is without representation.

KEY:  judges, judicial ethics, proceedings, sanctions
April 16, 2002 78-8-102

78-8-107
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R616.  Labor Commission, Safety.
R616-2.  Boiler and Pressure Vessel Rules.
R616-2-1.  Authority.

This rule is established pursuant to Title 34A, Chapter 7 for
the purpose of establishing reasonable safety standards for
boilers and pressure vessels to prevent exposure to risks by the
public and employees.

R616-2-2.  Definitions.
A.  "ASME" means the American Society of Mechanical

Engineers.
B.  "Boiler inspector" means a person who is an employee

of:
1.  The Division who is authorized to inspect boilers and

pressure vessels by having met nationally recognized standards
of competency and having received the Commission’s certificate
of competency; or

2.  An insurance company writing boiler and pressure
vessel insurance in Utah who is deputized to inspect boilers and
pressure vessels by having met nationally recognized standards
of competency, receiving the Commission’s certificate of
competency, and having paid a certification fee.

C.  "Commission" means the Labor Commission created in
Section 34A-1-103.

D.  "Division" means the Division of Safety of the Labor
Commission.

E.  "National Board" means the National Board of Boiler
and Pressure Vessel Inspectors.

F.  "Nonstandard" means a boiler or pressure vessel that
does not bear ASME and National Board stamping and
registration.

G.  "Owner/user agency" means any business organization
operating pressure vessels in this state that has a valid
owner/user certificate from the Commission authorizing self-
inspection of unfired pressure vessels by its owner/user agents,
as regulated by the Commission, and for which a fee has been
paid.

H.  "Owner/user agent" means an employee of an
owner/user agency who is authorized to inspect unfired pressure
vessels by having met nationally recognized standards of
competency, receiving the Commission’s certificate of
competency, and having paid a certification fee.

R616-2-3.  Safety Codes and Rules for Boilers and Pressure
Vessels.

The following safety codes and rules shall apply to all
boilers and pressure vessels in Utah, except those exempted
pursuant to Section 34A-7-101, and are incorporated herein by
this reference in this rule.

A.  ASME Boiler and Pressure Vessel Code (2001).
1.  Section I Rules for Construction of Power Boilers

published July 1, 2001.
2.  Section IV Rules for Construction of Heating Boilers

published July 1, 2001.
3.  Section VIII Rules for Construction of Pressure Vessels

published July 1, 2001.
B.  Power Piping ASME B31.1 (2001), issued December

10, 2001.
C.  Controls and Safety Devices for Automatically Fired

Boilers ASME CSD-1-1998; the ASME CSD-1a-1999 addenda,
issued March 10, 2000; and the ASME CSD-1b (2001)
addenda, issued November 30, 2001.

D.  National Board Inspection Code ANSI/NB-23 (2001)
issued August 2001; and the (2001) addenda, issued December
31, 2001.

E.  Standard for the Prevention of Furnace
Explosions/Implosions in Single Burner Boilers, NFPA 8501
(1997).

F.  Standard for the Prevention of Furnace
Explosions/Implosions in Multiple Burner Boilers, NFPA 8502
(1995).

G.  Recommended Administrative Boiler and Pressure
Vessel Safety Rules and Regulations NB-132 Rev. 4.

H.  Pressure Vessel Inspection Code: Maintenance
Inspection, Rating, Repair and Alteration API 510 (1997); the
1998 Addenda, published December 1998, and Addendum 2,
published December 2000.

R616-2-4.  Quality Assurance for Boilers, Pressure Vessels
and Power Piping.

A.  Consistent with the requirements of the Commission
and its predecessor agency since May 1, 1978, all boilers and
pressure vessels installed on or after May 1, 1978 shall be
registered with the National Board and the data plate must
include the National Board number.

B.  Pursuant to Section 34A-7-102(2), any boiler or
pressure vessel of special design must be approved by the
Division to ensure it provides a level of safety equivalent to that
contemplated by the Boiler and Pressure Vessel Code of the
ASME.  Any such boiler or pressure vessel must thereafter be
identified by a Utah identification number provided by the
Division.

C.  All steam piping, installed after May 1, 1978, which is
external (from the boiler to the first stop valve for a single boiler
and the second stop valve in a battery of two or more boilers
having manhole openings) shall comply with Section 1 of the
ASME Boiler and Pressure Vessel Code or ASME B31.1 Power
Piping as applicable.

D.  Nonstandard boilers or pressure vessels installed in
Utah before July 1, 1999 may be allowed to continue in
operation provided the owner can prove the equivalence of its
design to the requirements of the ASME Boiler and Pressure
Vessel Code.  Nonstandard boilers or pressure vessels may not
be relocated or moved.

E.  Effective July 1, 1999, all boiler and pressure vessel
repairs or alterations must be performed by an organization
holding a valid Certificate of Authorization to use the "R" stamp
from the National Board.  Repairs to pressure relief valves shall
be performed by an organization holding a valid Certificate of
Authorization to use the "VR" stamp from the National Board.

R616-2-5.  Code Applicability.
A.  The safety codes which are applicable to a given boiler

or pressure vessel installation are the latest versions of the codes
in effect at the time the installation commenced.

B.  If a boiler or pressure vessel is replaced, this is
considered a new installation.

C.  If a boiler or pressure vessel is relocated to another
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location or moved in its existing location, this is considered a
new installation.

R616-2-6.  Variances to Code Requirements.
A.  In a case where the Division finds that the enforcement

of any code would not materially increase the safety of
employees or general public, and would work undue hardships
on the owner or user, the Division may allow the owner or user
a variance pursuant to Section 34A-7-102.  Variances must be
in writing to be effective, and can be revoked after reasonable
notice is given in writing.

B.  Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their boiler or pressure vessel installation provides safety
equivalent to the safety code.

C.  No errors or omissions in these codes shall be construed
as permitting any unsafe or unsanitary condition to exist.

R616-2-7.  Boiler and Pressure Vessel Compliance Manual.
A.  The Division shall develop and issue a safety code

compliance manual for organizations and personnel involved in
the design, installation, operation and maintenance of boilers
and pressure vessels in Utah.

B.  This compliance manual shall be reviewed annually for
accuracy and shall be re-issued on a frequency not to exceed two
years.

C.  If a conflict exists between the Boiler and Pressure
Vessel compliance manual and a safety code adopted in R616-2-
3, the code requirements will take precedence.

R616-2-8.  Inspection of Boilers and Pressure Vessels.
A.  It shall be the responsibility of the Division to make

inspections of all boilers or pressure vessels operated within its
jurisdiction, when deemed necessary or appropriate.

B.  Boiler inspectors shall examine conditions in regards to
the safety of the employees, public, machinery, ventilation,
drainage, and into all other matters connected with the safety of
persons using each boiler or pressure vessel, and when
necessary give directions providing for the safety of persons in
or about the same.  The owner or user is required to freely
permit entry, inspection, examination and inquiry, and to furnish
a guide when necessary.  In the event an internal inspection of
a boiler or pressure vessel is required the owner or user shall, at
a minimum, prepare the boiler or pressure vessel by meeting the
requirements of 29 CFR Part 1910.146 "Permit Required
Confined Spaces" and 29 CFR Part 1910.147 "Control of
Hazardous Energy (Lockout/Tagout)".

C.  If the Division finds a boiler or pressure vessel
complies with the safety codes and rules, the owner or user shall
be issued a Certificate of Inspection and Permit to Operate.

D.  If the Division finds a boiler or pressure vessel is not
being operated in accordance with safety codes and rules, the
owner or user shall be notified in writing of all deficiencies and
shall be directed to make specific improvements or changes as
are necessary to bring the boiler or pressure vessel into
compliance.

E. Pursuant to Sections 34A-1-104, 34A-2-301 and 34A-7-
102, if the improvements or changes to the boiler or pressure
vessel are not made within a reasonable time, the boiler or

pressure vessel is being operated unlawfully.
F.  If the owner or user refuses to allow an inspection to be

made, the boiler or pressure vessels is being operated
unlawfully.

G.  If the owner or user refuses to pay the required fee, the
boiler or pressure vessel is being operated unlawfully.

H.  If the owner or user operates a boiler or pressure vessel
unlawfully, the Commission may order the boiler or pressure
vessel operation to cease pursuant to Sections 34A-1-104 and
34A-7-103.

I.  If, in the judgment of a boiler inspector, the lives or
safety of employees or public are or may be endangered should
they remain in the danger area, the boiler inspector shall direct
that they be immediately withdrawn from the danger area, and
the boiler or pressure vessel be removed from service until
repairs have been made and the boiler or pressure vessel has
been brought into compliance.

J.  An owner/user agency may conduct self inspection of its
own unfired pressure vessels with its own employees who are
owner/user agents under procedures and frequencies established
by the Division.

R616-2-9.  Fees.
Fees to be charged as required by Section 34A-7-104 shall

be adopted by the Labor Commission and approved by the
Legislature pursuant to Section 63-38-3(2).

R616-2-10.  Notification of Installation, Revision, or Repair.
A.  Before any boiler covered by this rule is installed or

before major revision or repair, particularly welding, begins on
a boiler or pressure vessel, the Division must be advised at least
one week in advance of such installation, revision, or repair
unless emergency dictates otherwise.

B.  It is recommended that a business organization review
its plans for purchase and installation, or of revision or repair,
of a boiler or pressure vessel well in advance with the Division
to ensure meeting code requirements upon finalization.

R616-2-11.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and Permit

to Operate by the Division, and orders or directives to make
changes or improvements by the boiler inspector are informal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-2-12.  Presiding Officer.
The boiler inspector is the presiding officer referred to in

Section 63-46b-3.  If an informal hearing is requested pursuant
to R616-2-13, the Commission shall appoint the presiding
officer for that hearing.

R616-2-13.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63-46b-3(a) and 63-46b-3(3).

R616-2-14.  Classification of Proceeding for Purpose of Utah
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Administrative Procedures Act.
Any hearing held pursuant to R616-2-13 shall be informal

and pursuant to the procedural requirements of Section 63-46b-
5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13.  An informal hearing may be
converted to a formal hearing pursuant to Section 63-46b-4(3).

KEY:  boilers, certification, safety
April 16, 2002 34A-7-101 et seq.
Notice of Continuation January 10, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-1.  Definition of Terms.
R652-1-100.  Authority.

This rule implements Section 65A-1-4(2) which authorizes
the Division of Forestry, Fire and State Lands to provide
definitions which apply to all rules promulgated by the division
unless otherwise provided.

R652-1-200.  Definitions.
1.  Animal unit (AU):  is equal to one cow and calf or their

equivalent.
2.  Beneficiaries:  the citizens of the state of Utah.
3.  Beds of navigable lakes and streams:  the lands lying

under or below the "ordinary high water mark" of a navigable
lake or stream.

4.  Carrying capacity:  the acreage required to adequately
provide forage for an animal unit (AU) for a specified period
without inducing range deterioration.

5.  Commercial gain:  compensation, in money, in services,
or other valuable consideration rendered or products provided.

6.  Comprehensive Management Plans:  plans prepared for
sovereign lands that guide the implementation of sovereign land
management objectives.

7.  Cultural Resources:  prehistoric and historic materials,
features, artifacts.

8.  Cultural Resource Survey:
(a)  Class I:  literature and site files search.
(b)  Class II:  sample field surface survey or inspection.
(c)  Class III:  intensive field surface survey.
9.  Director:  the director of the Division of Forestry, Fire

and State Lands
10.  Division:  Division of Forestry, Fire and State Lands
11.  Easements:  a right to use or restrict use of land or a

portion of a real property interest in the land for a particular
purpose granted by the division to a qualified applicant
including but not limited to transmission lines, canals and
ditches, pipelines, tunnels, fences, roads and trails.

12.  Management Plans:  Comprehensive Management
Plans, Resource Plans and Site-Specific Plans.

13.  Ordinary high water mark:  the high water elevation in
a lake or stream at the time of statehood, uninfluenced by man-
made dams or works, at which elevation the water impresses a
line on the soil by covering it for sufficient periods to deprive
the soil of its vegetation and destroy its value for agricultural
purposes or other tests as may be applied by the courts.  This
"ordinary high water mark" may not have been adjudicated in
the courts.

14.  Paleontological Resources (fossils):  the remains or
traces of organisms, plant or animal, that have been preserved by
various means in the earth’s crust.

15.  Paleontological Resource Survey:  an evaluation of the
scientific literature or previous paleontological survey reports to
assess the potential for discovery or impact to fossils by a
proposed development, followed by a pedestrian examination of
the exposed geological formations suspected of containing
fossils of significance.

16.  Paleontological Site:  an exposure of a geologic
formation having fossil evidence of scientific value as
determined by professional consensus.

17.  Planning Unit:  the geographical basis of a general or
comprehensive management plan; a consolidated block of state
land, or a group of isolated state land sections or parts thereof,
or a combination of blocks and isolated sections which provide
common management opportunities or which have common
commercial gain, natural or cultural resource concerns.

18.  Preliminary Development Plan:  the submittal, both of
maps and written material, which shall identify and determine
the extent and scope on a proposed unit development of the
entire acreage under application.  It shall illustrate, in phases,
the development of the entire acreage and include a time table
of the estimated schedule of development.  The preliminary
development plan shall identify density, open space,
environmental reserves, site features, services and utilities, land
ownerships, local master planning, zoning compliance and basic
engineering feasibility.

19.  Preliminary Development Plat:  a plat which shall
outline and specify the number of dwelling units, the type of
dwelling units, the anticipated location of the transportation
systems and description of water and sewage systems for the
developed area on a Unit Development Lease.

20.  Range condition:  the relation between current and
potential condition of the range site.

21.  Record of Decision:  a written finding describing a
division action, relevant facts, and the basis upon which the
decision for action was made.

22.  Resource Plans:  a plan prepared for a specific
resource, such as mining, timber, grazing or real estate.

23.  Rights-of-Entry:  a right to a specific, non-depleting
land use granted by the division to a qualified applicant that is
temporary in nature, generally not to exceed one year in
duration, including but not limited to seismic and land surveys,
research sites, access across sovereign lands, and other
temporary types of land uses.

24.  Significant site:  any site which is designated by the
Division of State History as scientifically worthy of specific
management.

25.  Site:  archaeological and cultural sites are places of
prehistoric and historic human activity including aboriginal
mounds, forts, buildings, earth works, village locations, burial
grounds, ruins, caves, petroglyphs, pictographs, or other
locations which are the source of prehistoric cultural features
and specimens.

26.  Site Specific Plans:  plans prepared for sovereign lands
which provide direction for specific actions.  Site-specific plans
shall include Records of Decision in either narrative or summary
form.

27.  Sovereign lands:  those lands lying below the ordinary
high water mark of navigable bodies of water at the date of
statehood and owned by the state by virtue of its sovereignty or
land received in exchange for sovereign lands.

28.  Survey Report:  report of the various site files and field
surveys or inspections.

KEY:  administrative procedure, definitions
1993 65A-1-4(2)
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-3.  Applicant Qualifications and Application Forms.
R652-3-100.  Authority.

This rule implements Sections 65A-6-2 and 65A-7-1 which
authorize the Division of Forestry, Fire and State Lands to
prescribe the applicant requirements and the form of application.

R652-3-200.  Applicant Qualifications.
Any person qualified to do business in the state of Utah,

and is not in default under the laws of the state of Utah, relative
to qualification to do business within the state, or not in default
on any previous obligation with the division, shall be a qualified
applicant for lease or permit.

R652-3-300.  Application Forms.
Application for the purchase, exchange, or use of sovereign

lands or resources, shall be on forms provided by the division or
exact copies of division forms.

R652-3-400.  Application Processing.
Until a division executed instrument of conveyance, lease,

permit or right is delivered or mailed to the successful applicant,
applications for the purchase, exchange, or use of sovereign
lands or resources shall not convey or vest the applicant with
any rights.  All applications for lease, sale, or exchange shall be
subject to cancellation by the division prior to execution if in the
best interest of the beneficiaries of that land.  Applications shall
be processed in accordance with the applicable rules in effect at
the time the application was accepted except that the division
may apply rule changes that become effective during the
processing of an application if the application of the rule change
is in the best interest of the beneficiary of the land.  If the
applicant objects to compliance with changes in the rules, then
the applicant may elect to withdraw the application.  For
applications which are withdrawn or cancelled under this section
400, all fees shall be refunded to the applicant without penalty.

KEY:  administrative procedure, residency requirements
1993 65A-6-2
Notice of Continuation April 2, 2002 65A-7-1
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-4.  Application Fees and Assessments.
R652-4-100.  Authority.

This rule implements Section 65A-1-4(2) which authorizes
the Division of Forestry, Fire and State Lands to adopt rules
necessary to fulfill the purposes of Title 65A.

R652-4-200.  Fee Schedule.
The fees are established by the Division of Forestry, Fire

and State Lands.  A copy of the fee schedule is available at the
Division of Forestry, Fire and State Lands offices.

KEY:  administrative procedure, filing fees, rates
1989 65A-1-4(2)
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-5.  Payments, Royalties, Audits, and Reinstatements.
R652-5-100.  Authority.

This rule implements Section 65A-1-4(2) which authorizes
the Division of Forestry, Fire and State Lands to adopt rules
necessary to fulfill the purposes of Title 65A.

R652-5-200.  Payments.
Payments include rentals, royalties or any other financial

obligation owed under the terms of a lease, permit or any other
agreement.

1.  As a matter of convenience, the division allows parties
other than the obligee to remit payments to the state on the
obligee’s behalf; however, this practice in no way relieves the
obligee of any statutory or contractual obligations concerning
the proper and timely payments or the proper and timely filing
of reports.  For practical reasons, the division often makes direct
requests for reports and other records from parties other than the
obligees.  Payors should be aware that their actions subject
leases to cancellation or subject delinquent royalties to interest
charges.  It is, therefore, in the best interest of all parties to
cooperate in responsibly discharging their obligations to each
other and to the state.

2.  The obligee bears final responsibility for payments.  In
order to meet payment obligations of a lease, permit, or other
financial contract with the division, payments must be received
as defined in subsection 4 of this rule by the appropriate due
dates and must be accompanied by the appropriate report.

3.  When a change of payor(s) on a property is to occur, the
most recent payor of record shall notify the division by letter
prior to the change.  This shall not be construed, however, to
relieve the obligee of the ultimate responsibility.

4.  Payments will be considered received if it is either
delivered to the division, or if the postmark stamped on the
envelope or other appropriate wrapper containing it, is dated on
or before the due date.  If the post office cancellation mark is
illegible, erroneous, or omitted, the payment will be considered
timely if the sender can establish by competent evidence that the
payment was deposited in the United States mail on or before
the date for filing or paying.  If the due date or cancellation date
falls upon a Saturday, Sunday, or legal holiday, the payment
shall be considered timely if received as defined herein by the
next business day.

5.  Payments will be enforced even though a division order
is incomplete or because of other irregularities.

6.  Fifteen dollars will be charged on all checks returned by
the bank.

7.  Any financial obligation not received by its contractual
due date will initiate a written cancellation notice by certified
mail, return receipt requested.  The cancellation date for any
lease/permit or other contractual agreement unless otherwise
specified in this rule, is defined as 30 days after the postmark
date stamped on Post Office Form 3800, Receipt for Certified
Mail.  In the event payment is not received by the division on or
before the cancellation date, the lease, permit or other
contractual agreement will be subject to cancellation, forfeiture
or termination without further notice.

A default in the payment of any installment of principal or
interest due under the terms of any land purchase agreement not

received by the division more than 30 days after the due date
shall initiate a certified billing, return receipt requested.  If all
sums then due and payable are not received within 90 days after
the mailing of the certified notice on Post Office Form 3800, the
division may elect any of the remedies as outlined in R652-80-
600(5).  If the cancellation date falls on a weekend or holiday,
payment will be accepted the next business day until 5 p.m.

8.  A late penalty of 6% or $10, whichever is greater, shall
be charged after failure to pay any financial obligation,
excluding royalties as provided in R652-5-300(2), within the
time limit under which such payment is due.

9.  Rental payments received after the due date which do
not include a late fee will be returned to the lessee by certified
mail, return receipt requested.  A check will only be accepted
for the full amount due.

R652-5-300.  Royalties.
1.  Royalty Reports and Reporting Periods
(a)  All royalty payments shall be made payable to the

Division of Forestry, Fire and State Lands and shall be
accompanied by a certified royalty report on a form specified by
the division.  Check stubs or other report forms are unacceptable
and do not satisfy the reporting requirement of this section.

(b)  Any report not sufficiently complete and accurate to
enable the division to deposit the royalty to the correct fund
must be promptly corrected or amended by the payor.  Failure
to provide such a report may, after proper notification, subject
the lease to cancellation.

2.  Interest on Delinquent Royalties
Interest shall be compounded semiannually based on the

average adjusted prime rate, rounded to the nearest full percent,
for each six-month period computed from April to September
and October to March, plus 4%.  The interest rate will be
subject to change at six month intervals every July 1st and
January 1st.  This interest rate will be applied to any delinquent
royalties and will be in effect until payment is received.
However, interest will not be assessed for prior period
adjustments or amendments except for amounts of additional
royalties due discovered during any audit action.  Also, interest
will not be accrued or billed for amounts less than $10.

R652-5-400.  Audits.
The division shall have the right at reasonable times and

intervals to audit the books and records of any
lessee/permittee/payor and to inspect the leased/permitted
premises and conduct field audits for the purpose of determining
whether there has been compliance with the rules or the terms
of agreement.

R652-5-500.  Reinstatements.
1.  The director may reinstate the following specific leases,

permits, and easements, in the event of their cancellation, upon
filing of a request for reinstatement, the payment of all late fees,
reinstatement fees, and rental fees in arrears, based on a written
finding that a reinstatement would be in the best interest of the
beneficiaries:

(a)  Special use leases issued using a competitive process
within 60 days of cancellation.

(b)  Special use leases issued without using a competitive
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process within 60 days of cancellation if:
i)  there are no apparent competing interests,
ii)  the cost of requiring a competitive process would be

excessive in light of the potential revenue,
iii)  a negotiated settlement appears to present greater

opportunity for increased compensation than a competitive
settlement, or

iv)  there exists compelling reason establishing that the best
interests of the trust would be met by waiving the competitive
process.

(c)  Grazing permits within 60 days of cancellation with the
exception that grazing permits cancelled for reasons of non-
payment of grazing fees may be reinstated by the director
without a written finding.

(d)  General permits within 60 days of cancellation.
(e)  Easements within 60 days of cancellation provided

that:
i)  if the easement term is perpetual, then the easement shall

be amended so that the term is 30 years beginning as of the
original effective date.  However, if the remaining number of
years on an easement so amended is less than 15, the ending
date of the easement shall be set so that there will be 15 years
remaining in the easement;

ii)  if the easement term is not perpetual, easements shall be
reinstated only for the balance of the original term; and

iii)  the applicant for an easement reinstatement agrees to
pay the difference between what was originally paid for the
easement and what the division would charge for the easement
at the time the request for reinstatement is submitted.

(f)  Materials permits within 60 days of cancellation.
(g)  Materials permits issued without using a competitive

process within 60 days of cancellation if:
i)  there are no apparent competing interests,
ii)  the cost of requiring a competitive process would be

excessive in light of the potential revenue,
iii)  a negotiated settlement appears to present greater

opportunity for increased compensation than a competitive
settlement, or

iv)  there exists compelling reason establishing that the best
interests of the trust would be met by waiving the competitive
process.

2.  The director may reinstate any application for lease,
permit, easement, exchange, or sale cancelled pursuant to R652-
30-500(5)(a) or R652-40-700(4)(a) upon the filing of a request
for reinstatement and the payment of applicable reinstatement
fees, and based on a written finding that a reinstatement would
be in the best interest of the beneficiaries.

KEY:  administrative procedure
1994 65A-1-4(2)
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-6.  Government Records Access and Management.
R652-6-100.  Purpose and Authority.

1.  This rule provides procedures for appropriate access to
division records.

2.  This rule is authorized by Sections 63-2-204, 63-2-603,
63-2-904, 65A-1-10, and 65A-6-7.

R652-6-200.  Definitions.
1.  Terms used in this rule are defined in Section 63-2-103.
2.  In addition:
(a)  Records officer: the individual designated by the

director of the division as defined in Subsection 63-2-103(21)
to work with the state archives in the care, maintenance,
scheduling, designation, classification, disposal and preservation
of records and shall be responsible for supervision of the records
access activites of the records coordinators.

(b)  Records coordinators: individuals designated by the
division director to coordinate records access requests and to
assist the public in gaining access to records maintained by the
division.  Records coordinators are located in the following:

i)  State Office, 1594 W. North Temple, Suite 3520, PO
Box 145703, Salt Lake City, UT 84114-5703.

ii)  Central Area Office, 1660 S. Industrial Park Road,
Suite 201, PO Box 505, Richfield, UT 84701.

iii)  Southwestern Area Office, 585 N. Main St, Cedar City,
UT 84720.

iv)  Southeastern Area Office, 1165 S. Highway 191, Suite
6, Moab, UT 84532.

v)  Bear River Area Office, 1780 N. Research Parkway,
Suite 104, North Logan, UT 84341-1940.

vi)  Northeastern Area Office, 152 East 100 North, Vernal,
UT 84078.

R652-6-300.  Allocation of Responsibility Within the
Division.

The division is considered a governmental entity and the
director of the division is considered the head of the government
entity.

R652-6-400.  Requests for Access.
1.  Request for access to records shall be on a form

provided by the division or in another legible written document
which contains the following information: the requester’s name,
mailing address, daytime telephone, a description of the records
requested that identifies the record with reasonable specificity,
and if the record is not public, information regarding requester’s
status.

2.  The request shall be submitted to the records officer or
coordinator.  The response to the request may be delayed if not
properly directed.

3.  The division shall deny a request for private, controlled,
protected or limited access records if the request is not made in
writing and does not contain information required in this
section.

4.  Notwithstanding the provision of subsection 63-2-
204(1), the division may waive the requirement for a written
request if the records requested are public, the records are
readily accessible and the request is filled promptly by providing

access or copying at the time the request is made.

R652-6-500.  Other Requests.
1.  For research purposes:
Access requests for private or controlled records for

research purposes pursuant to Section 63-2-202(8), shall be
made in writing and directed only to the records officer.

2.  To amend a record:
An individual may contest the accuracy or completeness of

a document pertaining to him as maintained by the division
pursuant to Section 63-2-603.

(a)  The request to amend shall be made in writing to the
records officer.

(b)  Appeals of requests to amend a record shall be handled
as informal hearings under the Utah Administrative Procedures
Act.

3.  To claim business confidentiality:
A request for protected records status based on a claim of

business confidentiality may be made pursuant to Section 63-2-
308.  Such a request shall be submitted in writing to the director
or his designee.  The request shall contain the claim of business
confidentiality and a concise statement of reasons supporting the
claim of business confidentiality.

4.  To claim limited records status:
A lessee may claim that mineral information provided to

the division should be protected under Section 65A-6-7.
(a)  Such a request shall be submitted in writing to the

director or his designee.  The request shall contain a claim that
the information provided the division is of a proprietary nature
and a concise statement of reasons supporting the claim.

(b) If the division agrees the information is of a proprietary
nature, the request shall be granted and the information shall
receive limited records status until:

i) the lease is terminated and the division believes the
release of the information is not detrimental to the trust; or

ii) the lessee or its successor in interest ceases to exist as an
entity and the division believes the release of the information is
not detrimental to the trust.

(c)  A record granted limited records status under this
section shall not be released to another party without written
permission from the lessee providing the information during the
period the limited records status is in effect.

(d)  The division may make information provided limited
records status under this section available for inspection, but not
for copying, by the Utah Geological Survey or the Division of
Oil, Gas and Mining if consultation is requested by the division,
provided further that the confidentiality of such information is
safeguarded.

R652-6-600.  Denials.
1.  If any access or status request is denied in whole or in

part, a notice of denial shall be given to the requester in person
or sent to the requester’s address.

2.  The notice of denial shall contain the information
required in subsection 63-2-205(2).

R652-6-700.  Appeal of Determination.
1.  Any person aggrieved by an access or status request

determination including a person not a party to the division
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proceeding may, within 30 days after the determination, appeal
the determination to the director by submitting a notice of
appeal either on a form provided by the division or another
legible written document which contains the following
information: the petitioner’s name, mailing address and daytime
telephone number (if available); and the relief sought.

2.  Upon receiving the notice of appeal and review of
relevant information including that submitted with the appeal
and criteria prescribed in Sections 63-2-204, 63-2-603, 63-2-
904, 65A-1-10 and 65A-6-7, the director may:

(a)  uphold the original classification or status request
determination; or,

(b) reclassify the record if he believes the original
classification was incorrect; or,

(c) release the record regardless of its classification if the
director believes that the interest of the public in obtaining
access to the record outweighs the interest of the division in
prohibiting access to the record.

R652-6-800.  Fees.
1.  A fee schedule for the direct and indirect costs of

duplicating or compiling a record may be obtained from the
records officer or any records coordinator located at the
addresses provided in R652-6-200, Definitions.

KEY:  GRAMA*, government documents, public records
March 14, 1997 65A-6-7
Notice of Continuation April 2, 2002 65A-1-10
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-20.  Mineral Resources.
R652-20-100.  Authority.

This rule implements Section 65A-6-2 which authorizes the
Division of Forestry, Fire and State Lands to establish rules for
the issuance of mineral leases and management of state owned
lands and mineral resources.

R652-20-200.  Mineral Leases--Issuance.
Applications are made for and the division shall issue

separate mineral leases on the following classifications of
mineral substances:

1.  Metalliferous Minerals - shall include Aluminum,
Antimony, Arsenic, Beryllium, Bismuth, Chromium, Cadmium,
Cerium, Columbium, Cobalt, Copper, Fluorspar, Gallium, Gold,
Germanium, Hafnium, Iron, Indium, Lead, Mercury,
Manganese, Molybdenum, Nickel, Platinum, Group Metals,
Radium, Silver, Selenium, Scandium, Rare Earth Metals,
Rhenium, Tantalum, Tin, Thorium, Tungsten, Thallium,
Tellurium, Vanadium, Uranium, Ytterbium, and Zinc.

2.  Oil, Gas, and Hydrocarbon - shall include oil, natural
gas, elaterite, ozocerite, and other hydrocarbons (whether the
same be found in solid, semi-solid, liquid, vaporous, or any
other form) including tar, bitumen, asphaltum, and maltha, and
other gases.  The oil, gas, and hydrocarbon category shall not
include coal, oil shale, or gilsonite.

3.  Oil Shale - shall include any sedimentary rock
containing kerogen.

4.  Coal - shall include black or brownish-black solid fossil
fuel that has been subjected to the natural processes of
coalification and which falls within the classification of coal by
rank:  I anthracite, II Bituminous, III Sub-Bituminous, IV
Lignitic.

5.  Potash - shall include the chlorides, sulfates, carbonates,
borates, silicates, and nitrates of potassium.

6.  Phosphate - shall mean any phosphate rock containing
one or more phosphate minerals such as calcium phosphate and
shall include all phosphatized limestones, sandstones, shales,
and igneous rocks.

7.  Clay Minerals - Kaolin, Bentonite, Ball Clay, Fire Clay,
Fuller Earth, Common Clay, and Shale.

8.  Building Stone and Limestone - Flagstone, Granite,
Quartzite, Sandstone, Slate, Marble, Travertine, Dolostone, and
Limestone whether dimensioned crushed, or calcined.

9.  Gemstone and Fossil - Agate, Amber, Beryl, Calcite,
Chert, Coral, Corundum, Diamond, Feldspar, Garnet, Geodes,
Jade, Jasper, Olivine, Opal, Pearl, Quartz, septarian Nodules,
Spinel, Spodumene, Topaz, Tourmaline, Turquoise, and Zircon;
and Coquina, Petrified Wood, Trilobites, and Other Fossilized
Flora and Fauna.

10.  Gypsum - Alabaster, Anhydrite, Gypsite, Satin Spar,
and Selenite.

11.  Gilsonite.
12.  Volcanic Material - Lava Rock; Volcanic Pyroclastic

Material including Ash, Blocks, Bombs, and Tuff; and Volcanic
Glass Material including Perlite, Pitchstone, Pumice, Scoria,
and Vitrophyre.

13.  Industrial Sands - Abrasive Sands, Filler Sands,
Foundry Sands, Frac Sands, Glass Sands, Lime Sands, Magnetic

Sands, Silica Sands, and other uncommon sands used in
industrial applications.

14.  Mineral Salts (Great Salt Lake) - Refer to R652-20-
3100, R652-20-3200.

R652-20-300.  Non-Classified Minerals.
A person may make application for and the division may

issue leases covering other minerals not included in R652-20-
200 classifications. These leases are on terms and conditions as
the division finds to be in the best interest of the state of Utah.

R652-20-400.  Close Association Minerals.
A mineral lease issued as to any category shall include

other minerals found in a close association with the expressly
leased minerals when the expressly leased minerals cannot
reasonably be mined or removed separately.

R652-20-600.  Bed of Navigable Lake or River.
A mineral lease on any section of land lying in the bed of

any navigable lake or river will normally only be issued
inclusive of all lake or river bed lands available for lease within
the section.

R652-20-700.  Non-Contiguous Tracts.
A separate application is filed for each non-contiguous

tract of land sought to be leased, unless all of the tracts sought
to be leased fall entirely within a single township.  This rule
shall not apply to mineral salt leases within Great Salt Lake.

R652-20-800.  Size of Leasable Tract.
Except for good cause shown, no mineral lease is issued for

a tract less than a quarter-quarter section or surveyed lot, except
where the land owned by the state within any quarter-quarter
section or surveyed lot is less than the whole thereof, in which
case the lease will be issued only on the entire area owned and
available for lease by the state within the quarter-quarter section
or surveyed lot.

R652-20-900.  Lease Acreage Limitations.
Mineral leases are limited to no more than 2,560.00 acres

or four sections.  The acreage limitation shall not apply to
mineral salt leases within Great Salt Lake (R652-20-3100).

R652-20-1000.  Rentals and Royalties.
1.  Rentals
(a)  Rental for the first lease year is at the rate of $1 per

acre, or fractional part thereof, per annum, regardless of
percentage of state ownership in any given acre of land.
Subsequent rental paying dates shall be on or before the annual
anniversary date of the effective date of the lease, the effective
date of the lease being the first day of the month following the
date on which the lease is issued.

(b)  Any overpayment of advance rental occurring from
mineral lease applicant’s incorrect listing of acreage of lands
described in the application may be credited toward the
applicant’s rental account.

(c)  Minimum annual rental on any mineral lease is $20.
(d)  The division shall accept lease payments made by any

party, but the acceptance of lease payments shall not be deemed
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to be a recognition of any interest of the payee in the lease.
2.  Royalty Provisions
The following production royalty rates shall apply to all

classified mineral leases, as listed in R652-20-200, issued on or
after the effective date of the applicable adjusted royalty rate.
Mineral leases entered into prior to the effective date of adjusted
royalty rates shall retain the royalty rate as specified in the lease
agreement.

(a)  Royalty rates on substances under oil, gas, and
hydrocarbon leases.
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(b)  Royalty rates on mineral commodities, coal, and solid
hydrocarbons.
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(c)  Notwithstanding the terms of oil, gas, and hydrocarbon
lease agreements, gas and natural gas liquid reports, and their
required royalty payments, are required to be received by the
division on or before the last day of the second month
succeeding the month of production.  This extension of payment
and reporting time for gas and NGL does not alter the payment
and reporting time for oil and condensate royalty which must be
received by the division on or before the last day of the calendar
month succeeding the month of production, as currently
provided in the lease form.

(d)  Readjustment of salt royalties on royalty agreements
negotiated before July 9, 1992.

i)  The division is obligated to receive full value for the
public trust resources leased to persons for profit.  This
obligation includes obtaining a fair royalty for salt produced
from the waters of Great Salt Lake.  The division shall readjust
the royalty rate for sodium chloride on all royalty agreements
negotiated prior to July 9, 1992.  The royalty rate will be
readjusted in accordance with analysis done by the Utah Bureau
of Economic and Business Research, Office of Energy and
Resource Planning and division staff and with a rule change

approved by the Board of State Lands and Forestry on July 9,
1992 to increase the royalty on salt from $0.10 per ton to a rate
per ton approximately equivalent to three percent of gross value
of dry salt.  The division has determined this rate to be $0.50 per
dry ton.  The royalty rate shall be phased in as provided in
Subsections (ii) and (iii).

ii) Effective January 1, 1997, the royalty rate for sodium
chloride shall be $0.20 per dry ton.  Effective January 1, 1998
and on each January 1 thereafter, the royalty rate for sodium
chloride shall be increased by the lesser of $0.10 per dry ton or
$0.10 per dry ton times the percent of salt in brine by weight at
the point of intake for each lessee divided by the percent of salt
by weight derived from samples at sampling point LVG4 as
measured by the Utah Geological Survey for the current year.
The method for calculating the percent salt in brine from Utah
Geological Survey and company data shall be determined by the
division, but shall include a weighted average of samples taken
at low and high water and of samples taken at different depths
at the sampling point.  The point of sampling for each producer
shall be determined by the division after considering factors
including the location of the intake canal, point of diversion for
water rights, and placement of intake pumps.

iii) The annual adjustment under Subsection(ii) shall
continue until the royalty rate for a lessee is $0.50 per dry ton or
an amount per ton as determined under Subsection (e),
whichever is greater, at which time subsequent annual
adjustments shall be determined in accordance with Subsection
(e).

(e)  Effective January 1, 2001 or the date on which the
royalty paid by a lessee reaches $0.50 per dry ton, whichever is
later, the royalty rate for sodium chloride will be adjusted
annually by the Producer Price Index for Industrial
Commodities using the following formula: the current year
royalty rate per ton times the Producer price index for Industrial
Commodities for the current year divided by the Producer Price
Index for Industrial Commodities for 1997.

R652-20-1100.  Rental Credit.
The rental paid for the lease year shall be credited only

against the production royalties as they accrue for that lease
year.

R652-20-1200.  Record of Application and Deficient
Applications.

Applications for mineral leases, except in the case of
simultaneous filing, are received for filing in the office of the
division during office hours.  Except as provided, all the
applications received, whether by U.S. Mail or by personal
delivery over the counter, are immediately stamped with the
date of filing.  If an application is determined to be deficient, it
is returned to the applicant with instructions for its amendment
or completion.

If the application is resubmitted in satisfactory form within
15 days from the date of the instructions, it shall retain its
original filing time.  If the application is resubmitted at any later
time, it is deemed filed at the time of resubmission.

R652-20-1300.  Order of Filing Conflict.
Except in cases of simultaneous filing, in the event that two



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 315

or more applications for the same land bear a date stamp
showing the said applications were filed at the same time, then
the division shall determine which applicant is awarded a lease
by public drawing.

R652-20-1400.  Newly Acquired Lands.
The term "newly acquired lands" as used in this rule shall

include those lands transferred to the state of Utah by the federal
government.  If these transferred lands are encumbered by a
federal mineral lease at the time of transfer, they are deemed to
be newly acquired as of the date when the lands first become
available for leasing by the state and not as of the date when the
encumbered lands are first transferred to the state.

R652-20-1500.  Minimum Bid/Simultaneous Filing.
The bid shall at least equal the rental rate for the substance

to be leased and shall be the rental for the first year of the lease.

R652-20-1600.  Posting Dates/Simultaneous Filing.
Notices of the offering of lands for simultaneous filing will

run for 15 working days and are posted at times to insure that all
bid openings are on the last Monday of that month.

R652-20-1700.  Sealed Envelopes/Simultaneous Filing.
Applications shall be submitted in sealed envelopes marked

for simultaneous filing.

R652-20-1800.  Application Refund.
If application, or any part thereof, is rejected, money

tendered for rental or rejected portion may be refunded or
credited.

R652-20-1900.  Application Withdrawal.
Should an applicant desire to withdraw his application, the

applicant must make a written request.  If the request is received
prior to the time the division approves the application, all money
tendered by the applicant, except the filing fee, is refunded.  If
the request is received after approval, then, unless the applicant
accepts the offered lease, all money tendered is forfeited to the
state.

R652-20-2000.  Application Withdrawal Under Simultaneous
Filing.

Applicants desiring to withdraw an application which has
been filed under the simultaneous filing procedure, must make
a written request.  If the request is received before sealed bids
for rental have been opened, all money tendered by the
applicant, except the filing fee, shall be refunded.  If the request
is received after sealed bids for rental have been opened, and if
the applicant’s rental offer is high, then unless the applicant
accepts the offered lease, all money tendered is forfeited to the
state.

R652-20-2100.  Failure of State’s Title.
Should it be found necessary to reject an application or to

terminate an existing lease, excepting applications or leases
approved through simultaneous leasing procedure, due to failure
of state’s land title, then only advance rental paid for the year in
which title failure is discovered is refunded.  All other advance

rentals and fees paid on the application or lease are forfeited to
the state.

R652-20-2200.  Lease Provisions.
In order to affect the purposes of development of mineral

resources owned by the state of Utah, the following provisions,
terms and conditions shall apply to all mineral lessees/leases:

1.  Preference Rights for Unleased Minerals--Any state
mineral lessee who discovers any minerals on lands leased from
the state of Utah which are not included within his lease shall
have a preference right to a state mineral lease covering these
unleased minerals, provided the unleased minerals at the time of
discovery are not included within a mineral lease or mineral
lease application of another party.  The preference right lease is
issued upon a lease form in current use by the state of Utah.
The preference right lease is subject to the rental, royalty, and
development requirements as provided in the lease form.  The
preference right shall not extend to any unleased minerals on
state lands which have been withdrawn from mineral leasing.
The preference right shall continue for a period of 60 days after
the discovery of unleased minerals, provided the applicant
notifies the division within the ten days after the discovery and
makes application to lease the unleased minerals within 60 days
after the date of discovery.

2.  Lease Term Exclusion--If drilling operations are being
diligently pursued on the leased premises at the end of the term,
including any valid extension of any oil and gas lease, the term
of the lease shall automatically extend for a term of two
additional years.  Upon written application by lessee and
satisfactory showing of due diligence in prosecution of drilling
operations, an extension rider is issued by the division.
Application for extension rider shall be filed by the lessee
within 30 days prior to expiration of the fixed term of any valid
extension of the lease.

3.  Cultural, Paleontological, and Biological Resources--
The division may require the lessee to:

(a)  provide a cultural, paleontological or biological survey
on lands under mineral lease; and

(b)  be responsible for reasonable mitigative actions as
specified by the division.  Surveys conducted in performance for
another state or federal agency may be submitted to the division
when the survey is also required by the division.

4.  Geologic Data--Lessee or operator shall keep a log of
geologic data accumulated or acquired by lessee within the land
area described in the lease.  This log shall show the formations
encountered and any other geologic information reasonably
required by lessor and shall be available upon request by the
division.  A copy of the log, as well as any data related to
exploration drill holes, shall be deposited with the division upon
termination of the lease.

5.  Assignments, Subleases and Overriding Royalties
(a)  Definitions
i)  A total assignment is an assignment of undivided total

interest.
ii)  An interest assignment is an assignment of any working

interest less than the undivided total, except overriding royalty
interests.

iii)  A partial assignment is an assignment of part of the
lands in a lease and a segregation of the assigned lands into a
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separate lease.
(b)  Any mineral lease may be assigned or subleased as to

all or part of the acreage, to any person, firm, association, or
corporation qualified to hold a state lease, provided, however,
that all assignments and subleases are approved by the division.
No assignment or sublease is effective until approval is given.
Any assignment or sublease made without approval is void.

(c)  Unless otherwise authorized by the division, an
assignment of a portion of a lease covering less than a quarter-
quarter section, a surveyed lot, an assignment of a separate zone,
or a separate deposit is not approved.

(d)  An assignment or sublease shall take effect the first day
of the month following the approval of the assignment or
sublease by the division.  The assignor or sublessor or surety, if
any, shall continue to be responsible for performance of any and
all obligations as if no assignment or sublease had been
executed until the effective date of the assignment or sublease.
After the effective date of any assignment of sublease, the
assignee or sublessee is bound by the terms of the lease to the
same extent as if the assignee or sublessee were the original
lessee, any conditions in the assignment to the contrary
notwithstanding.

(e)  A partial assignment of any lease shall segregate the
assigned or retained portions thereof and, after the effective
date, release or discharge the assignor from any obligation
thereafter accruing with respect to the assigned lands.
Segregated leases shall continue in full force and effect for the
primary term of the original lease or as further extended
pursuant to the terms of the lease.

(f)  An assignment or transfer of a lease, interest herein, or
of an overriding royalty must be a good and sufficient legal
instrument, properly executed and acknowledged, and should
clearly set forth the serial number of the lease, the land involved,
and the name and address of the assignee, and the interest
transferred.

(g)  An assignment must affect or concern only one lease
or a portion thereof, except for good cause shown.

(h)  Any assignment which would create a cumulative
overriding royalty in excess of the production royalty payable to
the state as landowner of the state mineral lease will not be
approved by the division.  Any agreement to create or any
assignment creating overriding royalties or payments out of
production removed or sold from the leased lands is subject to
the division, after notice and hearing, to require the proper
parties thereto to suspend or modify the royalties or payments
out of production in such a manner as may be reasonable when
and during such period of time as they may constitute any undue
economic burden upon the reasonable operations of this lease.

(i)  Assignment instructions are as follows:
i)  Prepare and execute the assignments in duplicate,

complete with acknowledgments.
ii)  Each copy of the assignment shall have attached thereto

an acceptance of assignment duly executed by the assignee.
iii)  All assignments forwarded to or deposited with the

division must be accompanied by the prescribed fee.
6.  Lease Amendments--When the division approves the

amendment of existing mineral leases by substituting a new
lease form for the existing form(s), the amended lease will retain
the effective date of the original lease.

R652-20-2300.  Lessee Rights.
Mineral exploration, oil and gas drilling, or other

operations which disturb the surface of lands contained within
or above state mineral lease lands require surface rehabilitation
of the disturbed area as approved by the division, and as
required by the laws administered by the Utah Division of Oil,
Gas and Mining.

R652-20-2400.  Operations Notification Period.
1.  At least 60 days prior to the commencement of mineral

exploration, mining or other operations which disturb the
surface of lands contained within or above a state mineral lease,
lessee shall submit plans for operations to the Division of
Forestry, Fire and State Lands.  The division shall review and
make an environmental assessment and endorse or stipulate
changes in lessee’s plan of operation within the review period.
Where feasible, the division’s review shall be conducted
concurrently with those of other agencies.  Review by another
state or federal agency may be accepted by the division in lieu
of a separate division review.  Following review, the division
may require the lessee to adopt a special rehabilitation program
required by lessor for the particular property in question.
Lessee shall not commence operations upon the land without a
plan of operation approved by the division.

2.  Before any operator or lessee shall commence actual
drilling operations of any well or prior to commencing any
surface disturbance associated with the activity on lands
contained within a state mineral lease, the operator or lessee
shall simultaneously file with the division a legible copy of the
application for permit to drill (APD), as is filed with the
Division of Oil, Gas, and Mining.

The division will review any request for drilling operation
and will grant approval, providing that the contemplated
location and operations are not in violation of any rules, order,
or policy.  Division approval of the application for permit to
drill on mineral resources administered by the Division of
Forestry, Fire and State Lands is required prior to approval by
the Division of Oil, Gas, and Mining.  Notice of approval by the
Division of Forestry, Fire and State Lands will be given in an
expeditious manner to the Division of Oil, Gas, and Mining.

3.  All lessees or designated operators under state mineral
leases have responsibility to be aware of notification
requirements and operating rules promulgated by the Division
of Oil, Gas and Mining with regard to mineral exploration,
mining, or oil and gas drilling on lands within the state of Utah.
Lessees or operators shall fully comply with all the rules or
requirements and provide timely notifications, mine plans, well
completion reports, or other information as may be requested.

R652-20-2500.  Multiple Mineral Development (MMD) Area
Designation.

1.  The division may designate any state land under its
authority as a multiple mineral development area.  In designated
multiple mineral development areas the division may require, in
addition to all other terms and conditions of the mineral lease,
that the lessee furnish a bond or evidence of financial
responsibility as specified by the division, to assure that the
state and other mineral lessees shall be indemnified and held
harmless from and against unreasonable and all unnecessary
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damage to mineral deposits or improvements caused by the
conduct of the lessee on state lands.  Written notice shall be
given to all mineral lessees holding a mineral lease within the
multiple mineral development area.  Thereafter, in order to
preserve the value of mineral resources the division may impose
any reasonable requirements upon any mineral lessee who
intends to conduct any mineral activity within the multiple
mineral development area.  The lessee is required to submit
advance written notice of any activities to occur within the
multiple mineral development area to the division and any other
information that the division may request.  All activities within
the multiple mineral development area are to be deferred until
the division has specified the terms and conditions under which
the mineral activity is to occur and has granted specific
permission to conduct the activity.  The division may hold
public meetings regarding the mineral development within the
multiple mineral development area.

2.  The division may grant a mineral lease extension under
a multiple mineral development area designation, providing that
the mineral lessee or operator requests an extension prior to the
lease expiration date, and that the lessee or operator would have
otherwise been able to request a lease extension as provided in
Section 65A-6-4(4).

R652-20-2600.  Term of Mineral Lease.
The term of all mineral leases included in any cooperative

or unit plan of oil and gas development or operation in which
the division has joined, or shall hereafter join, shall be extended
automatically for the term of the unit or cooperative agreement.
Rentals on leases so extended shall be at the rate specified in the
lease, subject to the change in rates as may be demanded by the
lessor on any lease readjustment date as authorized by the lease.

R652-20-2700.  Lease Continuation.
Any lease which is eliminated from any such cooperative

or unit plan of development or operation, or any lease which is
in effect at the termination of the cooperative or unit plan of
development or operation, unless relinquished, shall continue in
effect for the fixed term of the lease, or for two years after its
elimination from the plan or agreement or the termination
thereof, whichever is longer, and so long thereafter as the leased
substances are produced in paying quantities.  Rentals under the
lease shall continue at the rate specified in the lease.

R652-20-2800.  Bonding.
1.  Prior to commencement of any operations on a state

mineral lease, the lessee or designated operator shall post with
the division a bond in the form and amount as may be
determined by the division to assure compliance with all terms
and conditions of the lease.

2.  The bond required for an oil and gas, geothermal, or
minerals exploration project shall be:

(a)  a statewide blanket bond in the minimum amount of
$80,000 covering exploration operations on all state of Utah
mineral leases held by lessee which shall be in an amount at
least equal to the accumulative amount of individual project
bonds as set forth below; or

(b)  a project bond covering an individual exploration
project involving one or more state of Utah mineral leases.  The

amount of the project bond will be determined by the division
at the time lessee gives notice of proposed operations.  This
bond will not be less than $5,000 per acre of surface
disturbance, or in the case of an oil and gas or geothermal well:
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3.  The bond required for construction and operation of a
mine or minerals production plant shall be determined by the
division on basis of an approved mining and reclamation plan
or plan of development and operations.  This bond may be
posted with the Division of Oil, Gas and Mining providing
written consent is first obtained from the Division of Forestry,
Fire and State Lands.  Existing project bonds on the same
lease(s) may be incorporated into this mine or minerals
production plant bond.

4.  All bonds posted on mineral leases may be used for
payment of all monies, rentals, and royalties, due the state as
lessor; including:

(a)  costs of reclamation, damages to the surface and
improvements thereon, and any other costs which arise by
operation of the lease and accrue to the lessor.

(b)  lessee’s compliance with all other terms and conditions
of the lease, and rules, and policies relating thereto of the Board
of State Lands and Forestry, Division of Forestry, Fire and State
Lands, Board of Oil, Gas, and Mining, and Division of Oil, Gas,
and Mining.

This bond shall be in effect even if the lessee or designated
operator has conveyed all or part of the leasehold interest to a
sublessee(s), assignee(s), or subsequent operator(s), until the
bond may be released by the state as lessor, or until the lessee or
designated operator fully satisfies the above-described
obligations, or until the bond is replaced with a new bond
posted by a sublessee, assignee, or new designated operator.

5.  Bonds may be accepted in any of the following forms:
(a)  Surety bond with an approved corporate surety

registered in Utah.
(b)  Cash deposit.  The state will not be responsible for any

investment returns on cash deposits.
(c)  Certificate of deposit in the name of "Utah Division of

Forestry, Fire and State Lands and lessee, c/o lessee’s address",
with an approved state or federally insured banking institution
registered in Utah.  The certificate of deposit must have a
maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division.  The lessee will
be entitled to and receive the interest payments.  All certificates
of deposit must be endorsed by the lessee prior to acceptance by
the director.

(d)  Other forms of surety as may be acceptable to the Utah
Division of Forestry, Fire and State Lands.

6.  Any lessee or designated operator forfeiting a bond is
denied approval of any future exploration or mining on state
lands, except by compensating the state for previous defaults
and posting the full bond amount estimated for reclamation or
lease performance and reclamation on subsequent operations.
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7.  Bonds may be increased at any time in reasonable
amounts as the Division of Forestry, Fire and State Lands may
order, providing lessor first gives lessee 30 days written notice
stating the increase and the reason for the increase.

8.  The division shall waive the filing of a bond for any
period during which a bond meeting the requirements of this
section is on file with another agency.

R652-20-3000.  Mineral Lease Application--Lake or Stream
Bed.

1.  Applications for mineral leases for lands within the bed
of a lake or stream will be rejected unless:

(a)  the lake or stream has been judicially determined to
have been navigable at the time of statehood or was, in the
reasonable judgment of the division, navigable at the time; or

(b)  the issuance to applicant of a lease on the navigable
lake or navigable stream bed would serve to protect the
applicant as the owner, or holder of mineral rights, on abutting
riparian uplands.

2.  Any lessee or operator proposing, or conducting,
exploration or mining operations in the bed of a navigable lake
or stream shall, prior to the commencement of operations, file
the notification and obtain such permits as may legally be
required by any and all local, state, or federal governmental
agencies, having jurisdiction over these activities.  In no event
will the lessee or operator cause pollution or salinity in any
navigable lake or stream to exceed these limits which are set by
ordinance, law or inter-governmental treaty.

R652-20-3100.  Great Salt Lake--Salt and Other Mineral
Resources.

1.  Salts and other minerals in the waters of Great Salt Lake
are reserved to the state and shall be sold only upon a royalty
basis and under the terms and provisions as specified in the
royalty agreement as herein provided for in this rule and all
other terms and conditions as the division deems necessary in
the best interest of the state.

2.  The term "salts and other minerals" as used in this rule
shall include all salts and other minerals contained in solution
or suspension in the waters of Great Salt Lake, and shall not
include salts or other minerals that have precipitated out or have
settled on the bottom of the lake.

3.  Royalty agreement applications shall be made upon
forms provided by the division and shall be in accordance with
the laws and rules governing applicant qualifications,
application and lease form.

4.  Royalty agreements for salts and other minerals
contained in waters of Great Salt Lake, shall require the
following advance royalty payment which may be applied
against royalties which may thereafter accrue during the same
calendar year for which the advance royalty is paid.

(a)  $10,000 per annum for all royalty agreements in which
the lessee therein also obtains a lease of land within Great Salt
Lake.

(b)  $5,000 per annum for all royalty agreements in which
the lessee therein does not obtain a surface or mineral lease of
state lands within Great Salt Lake.

c.  Royalty agreements for sodium chloride salts shall
require on or before January 1st of each year, an advance royalty

of not less than $1,000, which sum may be applied against
royalties which may thereafter accrue during the same calendar
year for which the advance royalty is paid.

5.  Royalties shall be paid upon a calendar year basis. The
minimum royalty for the balance of the calendar-year in which
the agreement is executed shall be prorated in proportion to the
time remaining.

6.  The gross market value of the products shipped, upon
which the royalty payments are to be paid, shall not include
amounts expended for bags, boxes, receptacles, or other costs
directly related to or necessary in the shipping of any product.

7.  Royalty agreements shall contain provisions necessary
to effect the purpose of this rule, including: the rights of the
vendee; the term of the royalty agreement; annual rental and
royalties; rights reserved to the vendor; bonds; reporting of
technical data; operation requirements; vendees consent to suit
in any dispute arising under the terms of the royalty agreement
or as a result of operations carried on under the royalty
agreement; procedures for notification; transfers of interest by
vendee; establishment of water rights and water usage;
discovery of other minerals; terms and conditions of royalty
agreement forfeiture; protection of the state from liability from
all actions of the vendee; and all other provisions that the
division deems necessary to protect the interest of the state and
to fulfill the purpose of this rule.

R652-20-3200.  Mineral Salts Leases Within Great Salt
Lake.

1.  Mineral leases for mineral salts on land within Great
Salt Lake, shall be issued pursuant to the provisions of this rule,
and other applicable laws and rules governing the issuance of
mineral leases on state owned lands or mineral resources.

2.  Definitions: The term "state land within Great Salt
Lake", as used in this section, shall include all state lands lying
within the exterior boundary lines of the meander-line around
the lake as surveyed by the United States. The term "salts", as
used in this section, shall mean, chlorides, sulphates,
carbonates, boratex, silicates, oxides, nitrates and associated
minerals existing at the surface and to the extent of their
continuous depth, but shall not include the salts and other
minerals contained in solution or suspension in the waters of
Great Salt Lake as defined in R652-20-3100.

3.  All mineral lessees granted a mineral salts lease under
this section must have a royalty agreement as provided under
R640-20-3100.  This royalty agreement shall be a minimum
royalty of $10,000.

4.  Leases issued pursuant to this rule shall grant the lessee
the right to mine, extract, or remove salts from the surface of the
lands covered thereby, together with the right to use so much of
the surface as is necessary for all purposes incident to the
extraction of salts and other minerals from brines of Great Salt
Lake or the surface of the lands covered by the lease.

5.  These leases shall provide a rental of $1 per acre per
annum and shall be coterminous with R652-20-3100.  Ten years
after date of issuance, the rental thereunder shall increase from
$1 per acre to $2 per acre per annum.

6.  Leases issued pursuant to this rule shall contain
provisions necessary to affect the purpose of this rule, including,
the following provisions: the rights of the lessee; the term of the
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lease; annual rental and royalties; rights reserved to the lessor;
bonds; reporting of technical data; operation requirements;
lessees consent to suit in any dispute arising under the terms of
this lease or as a result of operations carried on under this lease;
procedures for notification; transfers of interest by lessee;
establishment of water rights and water usage; discovery of
other minerals; terms and conditions of lease forfeiture;
protection of the state from liability from all actions of the
lessee; and all other provisions that the division deems necessary
to protect the interest of the state and to fulfill the purpose of
this rule.

R652-20-3400.  Geothermal Steam Leases.
Geothermal steam resources contained in or under lands of

the state of Utah are reserved to the state and shall be sold only
upon a lease and royalty basis.  Applications shall be made upon
forms provided by the division and shall be subject to all
applicable minerals management statutes and rules and the
following provisions:

1.  Geothermal steam leases are issued only on lands where
the state of Utah owns both the surface and mineral rights,
unless lessee agrees to accept as part of his lease agreement the
"Addendum to Geothermal Steam Lease and Agreement",
adopted by the Board of State Lands and Forestry on March 20,
1974.

2.  Lessee shall file the required bond prior to the
commencement of any operations on lands of the state.

R652-20-3600.  Special Lease Agreement--Documentation.
1.  Application for Special Lease Agreement for mineral

lease on state lands held by other state agencies shall be in
accordance with mineral rules applying to lands held by the
Division of Forestry, Fire and State Lands, provided however,
that Special Lease Agreement Applications shall be
accompanied by the following documentation to be submitted
by the applicant at the time of application for each tract of land
contained in the application:

(a)  A complete chain of title indicating all conveyances
and mineral reservations.

(b)  A plat map showing the exact location, dimensions,
and legal description of the land.

(c)  Written consent of the state agency using or holding
the land.

2.  Special Lease Agreement - Forms
Special Lease Agreements issued for mineral lease on state

lands held by other state agencies shall be on forms approved by
the division, provided however, that the state agency holding
these lands may stipulate special terms and conditions to be
added to the lease to mitigate impact of the lease or lessee’s
operations upon that state agency’s land.

R652-20-4000.  Readjustment Rule.
1.  Any lease, except an oil, gas and hydrocarbon lease,

which is subject to a readjustment provision may be readjusted
as follows:

(a)  Any term or condition of a lease may be readjusted
including the rent, royalty, minimum rental, or minimum royalty
provisions of the lease.

(b)  The division shall give notice to the lessee at least one

year prior to readjustment.  Failure to give notice prior to a date
a lease is eligible for readjustment shall not waive or prejudice
the right of the division to readjust the lease at a later date.

(c)  The readjusted terms shall become effective on the date
specified by the division at the time the readjusted terms are sent
to the lessee.

(d)  Failure of the lessee to accept the terms of any
readjustment shall be considered a violation of the provisions of
the lease and shall subject the lease to forfeiture.

2.  In the event of a conflict between this section and the
terms of a readjustment provision in a lease, the lease terms
shall supersede to the extent of the conflict.

KEY:  royalties, salt, primary term*, administrative
procedure
February 1, 1997 65A-6-2
Notice of Continuation April 2, 2002 65A-6-4(3)
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-30.  Special Use Leases.
R652-30-100.  Authority.

This rule implements Section 65A-7-1 which authorizes the
Division of Forestry, Fire and State Lands to prescribe standards
and conditions for the leasing and development of surface
resources on state lands.

R652-30-200.  Surface Leasing of Sovereign Lands.
1.  The division may issue special use leases for terms of up

to 51 years for surface uses, excluding grazing, on all sovereign
lands.

2.  In exceptional cases, the division may issue leases for a
term of up to 99 years when it has been determined that such a
term would be in the best interest of the beneficiaries.

3.  The division shall issue leases for the term most
consistent with land management objectives found in R652-2.
The term of a lease will not normally be for a period longer than
specified below for a particular lease type.

(a)  Military: ten years
(b)  Agricultural: 20 years
(c)  Recreational: 20 years
(d)  Telecommunications: 20 years
(e)  Commercial: 51 years
(f)  Industrial: 51 years
(g)  Residential: 51 years
(h)  Governmental (Other than Military): 51 years

R652-30-300.  Classifications of Special Use Leases.
Special use leases are classified either as standard or unit

development special use leases.  Applications may be made
under the following categories.

1.  Standard
The standard classification may include the following uses:
(a)  Commercial: Restaurants, service stations, boating

facilities, motels, retail businesses.
(b)  Industrial: Testing sites, mining or extraction facilities,

manufacturing plants.
(c)  Residential: A lease on which the applicant intends, at

the time of lease issuance, to establish a private, permanent
home and legal domicile.

(d)  Agricultural: Crop production, improved pasture lands.
(e)  Recreational: Outdoor sports, picnicking facilities,

open space, conservation zones, recreational cabin sites.
2.  Unit Development Special Use Lease
The unit development lease may be issued when the

proposed land use requires a planning and decision process
beyond the scope of the standard special use lease procedures.

R652-30-310.  Requests for Proposals.
1.  The division may issue requests for proposals (RFP) for

any sovereign land on which the director has determined the
potential for development exists.

2.  A proposal submitted in response to the RFP may be for
sale, lease, joint development, or exchange and shall receive
protected status until the director selects the preferred proposal.

3.  Proposals will be evaluated on the criteria found in
R652-30-500(2)(g).

4.  Requests for proposals shall be advertised pursuant to

R652-30-500(2)(d) as well as any other advertising methods
which the director determines will increase exposure of the
subject property to qualified applicants.  The advertisement
shall indicate where a person interested in submitting a proposal
may obtain an information packet.

5.  Proposals shall contain a non-refundable application
and review fee as specified in R652-4.

6.  Applicants selected in an RFP process shall be exempt
from R652-30-500(2)(b) through R652-30-500(2)(e).

R652-30-400.  Lease Rates.
1.  The division shall receive at least fair market value for

surface leases.  Fair market value of the subject property shall
be determined by the division based upon a market analysis
including:

(a)  the income-producing ability of the highest and best
use of the property; and

(b)  a market study of comparable values of similar
properties.

2.  Lease rates shall be based on fair market value.  Lease
rates may be determined by the division by:

(a)  multiplying the fair market value of the subject
property by the current division-determined interest rate.

(b)  comparable lease data which may include percentage
rent based on either net or gross income with a guaranteed
minimum.

(c)  using either a fixed rate per acre or a crop-share
formula for agricultural leases providing that the rental rate is
customary and reasonable.  The division may require the lessee
to acquire adequate crop insurance.

3.  The division may periodically establish minimum lease
rates for special use leases based on the costs incurred in
administering the leases, and a desired minimum rate of return.

4.  Rental Review Procedures for Special Use Leases
(a)  Standard
i)  Base rentals shall be adjusted as of the effective date

specified in the respective lease through a lease review
conducted by the division.  Any lease which is reviewed within
one year of the effective date specified in the lease shall be
deemed to have been reviewed timely and any adjustment in
base rentals shall be as of the effective date.

ii)  Adjustments in base rentals may be based upon changes
in the market value, changes in established indices, or other
methods which may be appropriate and in the best interest of the
beneficiaries.  The determination of which method to use may
be based upon an analysis of the cost effectiveness of
performing the review.

iii)  When using established indices, the rate of adjustment
shall be the sum of the indices established for the years involved
in the review period, unless the rate of adjustment exceeds a
maximum adjustment rate, or fails to reach a minimum rate of
adjustment as specified in the respective lease.  If no maximum
adjustment rate or minimum rate of increase is specified in the
lease, then the percent change will increase or decrease
according to the above described rate of adjustment.

iv)  The index/indices used by the division shall reflect the
percent of change to be required in the base rental of applicable
leases.  The index/indices may be amended at any time during
the first quarter of the calendar year using information from any
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or all of the following sources:
(A)  Changes in assessed value for the most current year for

the appropriate category of land as published by the State Tax
Commission

(B)  The applicable component of the CPI-U
(C)  The applicable Implicit Price Deflators for the Gross

National Product
(D)  Data from market analyses of comparable leases
(E)  Public comment
v)  A separate index shall be established for each of the

following lease types:
(A)  Commercial/industrial
(B)  Residential
(C)  Agricultural
(D)  Recreational
vi)  For the purpose of this rule, the Military,

Telecommunications, and Governmental lease types shall be
adjusted using the Industrial Index.

vii)  The adjusted rental amount as determined pursuant to
this rule shall be rounded to the nearest number evenly divisible
by $10.

(b)  Unit Development
Rental adjustments for unit development leases shall be

based upon changes in the market value of the property or the
applicable index as may be appropriate as determined by the
division.

(c)  Suspension, Deferral, and Waiver of Lease Rental
Adjustment

The director may suspend, defer, or waive the adjustment
of base rentals in specific instances when justified by natural
disasters or periods of economic crises, based on a written
finding that the suspension, deferral, or waiver is in the best
interest of the beneficiaries.

R652-30-500.  Application Procedures.
1.  Submittal
Applications for surface leases may be submitted to the Salt

Lake Office, or area offices during office hours.
2.  Competitive Leasing
(a)  The division may advertise a parcel of land as open and

available for lease.
i)  The advertising shall be done pursuant to R652-30-

500(2)(d) and R652-30-500(2)(e), as well as any additional
advertising the director deems appropriate and shall be
considered as a substitute for the competitive advertising
process described in R652-30-500(2)(b).

ii)  Applications received in response to division
advertising will be evaluated pursuant to R652-30-500(2)(g).

(b)  Upon receipt of any special use lease application, the
division shall solicit competing lease applications except as
provided for under R652-30-500(3).  If the subject parcel meets
the established criteria for sale then applications to purchase
shall also be solicited.

(c)  The applicant may request an exemption from R652-
30-500(2)(b) by petitioning the director to provide for rules
exempting that particular class of applications from the
competitive process.  Pursuant to this rule, the following classes
of leases are exempt from the requirements of R652-30-500(2):

i)  Communication sites within division approved

Communication Site Locations.
ii)  Mineral and oil and gas extraction facilities when the

division does not own the mineral estate.
(d)  Competing applications will be solicited through

publication at least once a week for three consecutive weeks in
one or more newspapers of general circulation in the county in
which the lease is offered.  At least 30 days prior to auction or
acceptance of a bid, certified notification will be sent to
lessees/permittees of record, adjoining permittees/lessees and
adjoining landowners.  Notices will also be posted in the local
governmental administrative building or courthouses.

(e)  Notification and advertising shall include a general
description of the parcel including township, range, and section,
and any other information which may create interest in the
parcel without violating the confidentiality of the initial
application.  The successful applicant shall bear the cost of the
advertising.

(f)  An applicant may claim that information provided to
the division on the initial application except for the legal
description and the lease type should be protected under Section
63-2-304(1) or 63-2-304(2).  The claimant shall submit a
written request for protected records status pursuant to R652-6-
500(3).  The appropriate information shall receive protected
records status during the solicitation period.

(g)  The division shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the certified
mail posting receipt (Postal Service Form 3800), within which
to submit a sealed bid containing their proposal to lease,
purchase or exchange the subject parcel.  Applicants not
submitting a proposal within the prescribed time period shall
have their application(s) rejected.  The sealed bid proposal for
a lease shall contain the first year’s rental.  A sealed bid proposal
for a sale shall contain 10% of the offer to purchase.  These
deposits are refundable if the applicant is not successful or if the
applicant withdraws the application prior to the issuance of the
record of decision.  Competing bids are evaluated using the
following criteria:

i)  Income potential,
ii)  Ability of proposed use to enhance adjacent state

property,
iii)  Proposed timetable for development,
iv)  Ability of applicant to perform satisfactorily, and
v)  Desirability of proposed use.
(h)  The director shall select the preferred applicant based

on R652-30-500(2)(g).  If the preferred application is for a
lease, it shall proceed through the review process as outlined in
R652-30-500(5).  If the preferred application is for an exchange,
it shall be reviewed pursuant to R652-80-200.

(i)  If a competing application received pursuant to R652-
30-500(2) qualifies as a unit development lease as defined in
R652-30-1100, the division shall extend the sealed bid proposal
deadline to 120 days.

3.  Non-competitive Leasing
Subsequent to completing public notification requirements

of Subsection 65A-7-5(4)(c) and R361-1-4(E), the division may
enter into surface leases through negotiation rather than a
competitive process.  The proposed use shall be evaluated using
the criteria in R652-30-500(2)(g) with particular attention to its
desirability in the context of contributing to the sovereign land
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management objectives in R652-2.  This action shall be
documented in a record of decision which shall be subject to
consistency review pursuant to R652-9.

4.  Application Requirements
(a)  All applications shall be received with an application

processing charge, a deposit to cover applicable advertising and
appraisal costs, and the lease processing charge as established
by the division which shall all be refunded if the subject parcel
is withdrawn for planning purposes.  The director may waive
any of these charges when the application is to be processed
non-competitively.

(b)  The deposit to cover advertising, appraisal costs and
the lease processing charge shall be forfeited if the lease is
offered but not executed by the applicant.

5.  Refunds and Withdrawals
(a)  If an application for a surface lease is rejected, all

monies tendered by the applicant, except the application fee,
will be refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant must make a written request. If the request is
received prior to the time that the application is considered for
formal action, all monies tendered by the applicant, except the
application fee and any amounts expended on advertising or
appraisals prior to the receipt of the withdrawal request, will be
refunded.  If the request for withdrawal is received after the
application is approved, all monies tendered are forfeited to the
division, unless otherwise ordered by the division for a good
cause shown.

6.  Application Review
(a)  Upon receipt of an application, the division shall

review the application for completeness.  Applicants submitting
incomplete applications shall be allowed 60 days to provide the
required data.  Incomplete applications not remedied within the
60-day period may be denied, and the application fee forfeited
to the division.

(b)  The lease must be executed by the applicant and
returned to the division within 60 days from the date of
applicant’s receipt of the written lease.  Leases not received
within the 60-day period shall be subject to immediate
cancellation without further notice.

R652-30-600.  Special Use Lease Provisions.
Each lease shall contain provisions necessary to ensure

responsible surface management, including those provisions
enumerated under Section 65A-7-6 and the following
provisions: the rights of the lessee, rights reserved to the lessor;
the term of the lease; annual rentals and royalties; reporting of
technical and financial data; reservation for mineral exploration
and development and other compatible uses; operation
requirements; lessee’s consent to suit in any dispute arising
under the terms of the lease or as a result of operations carried
on under the lease; procedures of notification; transfers of lease
interest by lessee; terms and conditions of lease forfeiture; and
protection of the state from liability from all action of the lessee.

R652-30-610.  Utah Lake Agricultural Leases.
The division will manage agricultural use on the bed of

Utah Lake with substantial deference to the interests of
immediate upland owners and existing individual boundary

agreements.  Notwithstanding Sections R652-30-400, 500 and
600 these leases will be issued in accordance with the following:

1.  Agricultural leases will be negotiated for historical
agricultural use on sovereign land.

2.  Lease applications must be submitted to the division by
October 1 annually for agricultural use the following season.
The applicant shall specify the number of acres requested and
provide proof of historical use satisfactory to the division.  The
director shall waive the application fee or credit the application
fee against rental due.

3.  Unless otherwise specified in a sovereign land boundary
agreement agricultural leases shall be limited to a term of one
year with an option to extend the lease for one year at a time.  If
a longer term is negotiated in a boundary agreement, the lessee
shall apprise the division by October 1 annually of lessee’s
intent to use the land the following season.

4.  Leases will be issued only to the immediate upland
owner or to another person with the consent of the immediate
upland owner.

5.  The lessee may fence the sovereign lands under lease.
The fence may extend lakeward only to the water’s edge and
must be withdrawn as the lake level rises.

6.  The lease fee will be determined by the division and in
consultation with interested parties, who are invited to provide
any information that may be relevant in setting lease fees.  The
division’s calculations will be based on acreage.  The fee will be
reviewed every three years and adjusted to reflect fair market
value.

7.  A lease issued pursuant to a boundary agreement shall
terminate upon conveyance of the upland to another owner.

8.  Crops must be harvested from sovereign land before
October 1 annually.  The land under lease shall be open to the
public for waterfowl hunting, upland game hunting and
traditional public uses.

9.  No land leveling, ditching, or watercourse alteration on
the sovereign land will be allowed.

10.  Public trust values will be considered prior to issuance
of a lease.  Lands with significant wildlife, wetland or other
values may be excluded from leasing.

11.  Issuance of a lease does not exempt the lessee from
jurisdictional authority and requirements administered by the
US Army Corps of Engineers.

12.  Agricultural practices which adversely affect water
quality will not be allowed.  Implementation of improper
practices, as determined by the appropriate state or federal
agency, shall subject the lease to termination.

R652-30-800.  Bonding Provisions.
1.  At the time of initial lease payment, the lessee may be

required to post with the division a bond in the form and
amount as may be determined by the division to assure
compliance with all terms and conditions of the lease.

2.  All bonds posted on surface leases may be used for
payment of all monies, rentals, and royalties due to the lessor,
also for costs of reclamation and for compliance with all other
terms and conditions of the lease, and rules pertaining to the
lease. The bond shall be in effect even if the lessee has
conveyed all or part of the leasehold interest to a sublessee,
assignee, or subsequent operator until the lessee fully satisfies
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the lease obligations, or until the bond is replaced with a new
bond posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the division may order, provided lessor first gives lessee
30 days written notice stating the increase and the reason(s) for
the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificate of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and lessee, c/o lessee’s address",
with an approved state or federally insured banking institution
registered in Utah.  The certificate of deposit must have a
maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division, the lessee will be
entitled to and receive the interest payments.  All certificates of
deposit must be endorsed by the lessee prior to acceptance by
the director.

(d)  Other forms of surety as may be acceptable to the
division.

R652-30-900.  Lease Assignments and Subleases.
1.  Any special use lease may be assigned or subleased to

any person, firm, association, or corporation qualified to hold a
state lease, provided, however, that all assignments and
subleases are approved by the division; and no assignment or
sublease is effective until approval is given.  Any assignment or
sublease made without such approval is avoidable at the
division’s option.

2.  An assignment or sublease shall take effect the day of
the approval of the assignment or sublease.  On the effective
date of any assignment or sublease, the assignee or sublessee is
bound by the terms of the lease to the same extent as if the
assignee or sublessee were the original lessee, any conditions in
the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the lease number, the land involved, and the name and
address of the assignee, and the interest transferred.

4.  An assignment shall be executed according to division
procedures.

5.  Additional occupants of a telecommunication facility
must abide by all the requirements of this rule.  In addition, the
division shall charge each communication site sublessee an
amount equal to 50% of the current rental being charged the
lessee.

6.  As a condition of approval of assignments of sublease
the division shall require:

(a)  The assignee to accept the most current applicable lease
form unless continuation of the existing form is clearly in the
best interests of the beneficiaries.

(b)  The lessee to be acceptable to the lessor.

R652-30-1000.  Lease Amendments.
1.  Special use leases issued using a competitive process

may be amended as to the following terms and conditions with

the lessee’s consent, and with prior notice to the division, upon
the payment of all appropriate processing and other charges, and
based on a written finding that the amendment would be
consistent with the sovereign land management objectives found
in R652-2.

(a)  Purpose of the lease;
(b)  Term of the lease;
(c)  Rental or royalty amount;
(d)  Rental or royalty due date; and,
(e)  Decrease or increase in contiguous acreage, provided

that total amended acreage cannot exceed 125% of the original
acreage.  If the total amended acreage exceeds 125% of the
original acreage, the amendment must be advertised pursuant to
R652-30-500(2).

2.  Special use leases not issued using a competitive
process may be amended as to the following terms and
conditions with the lessee’s consent, and with prior notice to the
division, upon the payment of all appropriate processing and
other charges, and based on a written finding that the
amendment would be consistent with the sovereign land
management objectives found in R652-2.

(a)  Purpose of the lease;
(b)  Term of the lease;
(c)  Rental or royalty amount;
(d)  Rental or royalty due date; and,
(e)  Decrease or increase in contiguous acreage, when the

amendment to increase acreage is advertised pursuant to R652-
30-500(2).

R652-30-1100.  Unit Development Lease.
Leasing processes not specifically described under this

section shall be administered using standard special use lease
rules.

1.  Applicant eligibility
The unit development lease may be issued at the discretion

of the division when a complex relationship between numerous
potential uses under the proposed lease indicate a planning and
decision process requiring continuing division involvement to
facilitate division management objectives.  Parties continuing to
have an interest in developing sovereign lands after pre-
application discussions with the division may either file a letter
of interest (R652-30-1200), or file an application for a unit
development lease.

2.  Application procedure
Individuals wishing to lease land under a unit development

lease shall file the following material with the local division
office:

(a)  The appropriate application fee pursuant to R652-4.
(b)  A form, as specified by the division, indicating

tentative approval from city or county planning officials.
(c)  The applicant’s public disclosure statement, as

specified by the division.
(d)  The applicant’s Qualifications and Financial

Responsibility Statement, as specified by the division.
(e)  A preliminary development plan, as defined in R652-1-

200(18).
3.  Application Review and Acceptance
Upon receipt of an application, the division will review the

documents to determine completeness.  Applicants submitting
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incomplete applications shall be allowed 60 days to provide the
required data.  Applications not remedied within the 60-day
period shall be rejected with the application fee forfeited to the
state.  Upon acceptance of an application, the applicant shall
have 120 days within which to submit a preliminary
development plan.  During this 120-day period, the division
shall solicit competing applications pursuant to R652-30-
500(2)(b) and contract for an appraisal of the subject parcel.
The appraisal shall divide the parcel into units of similarly
valued lands and shall establish a specific value for each unit.
The cost of this appraisal shall be borne by the ultimate lessee
of the parcel.  The division will also notify those individuals or
groups who have filed letters of interest.

4.  Lease Approval
Upon acceptance of an application following the

competitive process, the division shall review the application
and make a recommendation to the director to approve or deny
the lease.

R652-30-1200.  Letter of Interest.
1.  Parties having a continued interest in developing a

particular parcel of sovereign land, but who are not ready to
commence the development at this time, may notify the division
by a letter of interest stating the nature of continued interest.

2.  The letter of interest shall remain in effect for a period
not to exceed two consecutive years.  Prior to the expiration of
the two-year period, the interested party will be advised that the
letter of interest is about to expire and that the party has the
opportunity to renew under the current rules and fees.

3.  The interested party shall include an address which will
be used by the division for all correspondence with that party.

4.  The interested party shall submit a non-refundable fee
of $100 for each contiguous tract which does not exceed 640
acres.

5.  The right acquired by the fee paid is limited to the right
to be notified by the division as described in R652-30-1200(6).

6.  When the division receives an application for sale,
lease, material permit or exchange for a parcel of land for which
a current letter of interest is on file, the division shall notify by
certified mail all parties having letters of interest on file,
regarding the subject property and the applicant.

7.  Parties who have submitted a letter of interest shall have
30 days from the date the notification was sent in which to
respond by submitting a competing application pursuant to
R652-30-500(2).  If no application is received from the party
having filed a letter of interest, it will be assumed that the party
has no further interest in the subject property.

KEY:  administrative procedure, leases
July 13, 2000 65A-7-1
Notice of Continuation April 2, 2002 65A-7-5(4)

R652.  Natural Resources; Forestry, Fire and State Lands.
R652-40.  Easements.
R652-40-100.  Authority.

This rule implements Section 65A-7-8 which authorizes
the Division of Forestry, Fire and State Lands to establish rules
for the issuance of easements on, through, and over any
sovereign land, and to establish price schedules for this use.

R652-40-200.  Easements Issued on Sovereign Lands.
1.  The division may issue exclusive or non-exclusive

easements on sovereign lands when the division deems it
consistent with management objectives.

2.  A conservation easement may be issued upon
satisfaction of the sovereign land management objectives
described under Section 65A-1-2 and R652-2.

R652-40-300.  Easements Acquired by Application.
1.  Easements across sovereign lands may be acquired only

by application and grant made in compliance with these rules
and the laws applicable thereto.  No easement or other interest
in sovereign lands may be acquired by prescription, by adverse
possession, nor by any other legal doctrine except as provided
by statute.  All applications shall be made on division forms.
The filing of an application form is deemed to constitute the
applicant’s offer to purchase an easement under the conditions
contained in the conveyance document and these rules.

2.  Pursuant to Section 72-5-203, applications shall be
accepted for easements for roads in existence prior to January 1,
1992 for which easements were not in effect on that date.
Easements issued under this section shall be subject to all
applicable provisions of R652-40.

R652-40-400.  Easement Charges.
1.  The charge for any easement granted or renewed under

these rules, including those granted to municipal or county
governments or agencies of the state or federal government,
shall be determined pursuant to R652-40-600.

2.  The charge for easements issued to a subdivision of the
state pursuant to R652-40-300(2) shall be subtracted from the
aggregate pool of value collected from sovereign land receipts
and other sources allocated for this purpose by the legislature
pursuant to statute.  Payments may be made over time.

3.  The division may, when issuing easements pursuant to
R652-40-300(2), also accept payment from sources other than
the aggregate pool and may credit the value of benefits accruing
to beneficiaries from continued maintenance of the easement
and the value of access against accrued interest.

R652-40-500.  Surveys.
Anyone desiring to perform a survey on sovereign land

with the intent of filing an application for an easement, shall
prior to entry for surveying activities, file with the division
written notice of intent to conduct a survey of the proposed
location of the easement.  The notice, which may be in letter
form, shall describe the proposed project, including the purpose,
general location, potential resource disturbances of the proposed
easement and survey, and projected construction time for any
improvements.  The notice shall contain an agreement to
indemnify and hold the division harmless and any authorized
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lessees of the state of Utah harmless against liability and
damages for loss of life, personal injury and property damage
occurring due to survey activities and caused by applicant, his
employees, his agents, his contractors or subcontractors and
their employees.  In lieu of an agreement the applicant may
submit a surety bond in an amount agreeable to the director.
The written notice shall be reviewed by the division.  The
division may require the applicant to obtain a right-of-entry
agreement.

R652-40-600.  Minimum Charges for Easements.
The division may establish price schedules for easements

based on the cost incurred by the division in administering the
easement and the fair-market value of the particular use.

R652-40-700.  Application Procedures.
1.  Time of Filing.  Applications for an easement shall be

received for filing in the office of the division during office
hours.  Except as provided, all applications received, whether by
U.S. Mail or delivery over the counter, shall be immediately
stamped with the exact date of filing.

2.  Non-refundable Application Fees and Advertising
Deposit.  All applications shall be accompanied with a non-
refundable application fee as specified in R652-4 and a deposit
to cover applicable advertising costs.  After review of the
application, the division shall notify the applicant of the charges
pursuant to R652-40-600.  Failure to pay the charges within 60
days of mailing of notification shall cause the denial of the
application.

3.  Refunds and Withdrawals
(a)  If an application for an easement is rejected, all monies

tendered by the applicant, except the application fee, shall be
refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant shall make a written request.  If the request is
received prior to the time that the application is approved, all
monies tendered by the applicant, except the application fee,
shall be refunded.  If the request for withdrawal is received after
the application is approved, all monies tendered shall be
forfeited to the division, unless otherwise ordered by the director
for a good cause shown.

4.  Application Review
(a)  Upon receipt of an application, the division shall

review the application for completeness.  Applicants submitting
incomplete applications shall be provided written notice of
incompleteness and shall be allowed 60 days to cure the
deficiency.  Incomplete applications not remedied within the 60-
day period may be denied.

(b)  Application approval by the director constitutes
acceptance of the applicant’s offer.

(c)  The easement shall be executed by the applicant and
returned to the division within 60 days from the date of
applicant’s receipt of the written easement.  Failure to execute
and return the documents to the division within the 60-day
period may result in cancellation of the conveyance and the
discharge of any obligation of the division arising from the
approval of the application.

R652-40-800.  Term of Easements.

Easements granted under these rules shall normally be for
no greater than a 30 year term.  Longer or shorter terms may be
granted upon application if the director determines that such a
grant is in the best interest of the beneficiaries.

R652-40-900.  Conveyance Documents.
1.  Each easement shall contain provisions necessary to

ensure responsible surface management, including the following
provisions:  the rights of the grantee, rights reserved to the
grantor; the term of the easement; payment obligations;
reporting of technical and financial data; reservation for mineral
exploration and development and other compatible uses;
operation requirements; grantee’s consent to suit in any dispute
arising under the terms of the easement or as a result of
operations carried on under the easement; procedures of
notification; transfers of easement interest by grantee; terms and
conditions of easement forfeiture; and protection of the state
from liability from all actions of the grantee.

2.  In addition to the requirements of R652-40-900(1),
conservation easements shall specify the resource(s) which is
being protected and the conditions under which the
conservation easement may be terminated.

R652-40-1000.  Bonding Provisions.
1.  Prior to the issuance of an easement, or for good cause

shown at any time during the term of the easement, upon 30
days’ written notice, the applicant or grantee, as the case may be,
may be required to post with the division a bond in the form and
amount as may be determined by the division to assure
compliance with all terms and conditions of the easement.

2.  All bonds posted on easements may be used for
payment of all monies, rentals, and royalties due to the grantor,
also for costs of reclamation and for compliance with all other
terms and conditions of the easement, and rules pertaining to the
easement.  The bond shall be in effect even if the grantee has
conveyed all or part of the easement interest to a sublessee,
assignee, or subsequent operator until the grantee fully satisfies
the easement obligations, or until the bond is replaced with a
new bond posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the division may decide, provided grantor first gives
grantee 30 days’ written notice stating the increase and the
reason(s) for the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificate of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and Grantee, c/o Grantee’s
address", with an approved state or federally insured banking
institution registered in Utah.  The certificate of deposit must
have a maturity date no greater than 12 months, be
automatically renewable, and be deposited with the division, the
grantee will be entitled to and receive the interest payments.  All
certificates of deposit must be endorsed by the grantee prior to
acceptance by the director.

(d)  Other forms of surety as may be acceptable to the
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division.

R652-40-1100.  Conflict of Use.
The division reserves the right to issue non-exclusive

easements or other leases, or to dispose of the property by sale
or exchange, on land encumbered by existing easements when
compatible with the original grant.

R652-40-1200.  Amendments.
Any holder of an existing easement desiring to change any

of the terms of, or the alignment described in the grant shall
make application following the same procedure as is used to
make an application for a new easement.  An amendment fee
pursuant to R652-4 must accompany the amendment request.

R652-40-1210.  Easement Conversion.
Easements issued for uses or purposes which would more

appropriately be authorized by a special use lease shall be
converted, whenever possible, to a special use lease.  Any
application for the conversion of an easement to a special use
lease must follow the process outlined in R652-30-500(2)(g).

R652-40-1300.  Renewal of Easement.
Prior to the expiration date of any easement heretofore or

hereafter granted for a limited term of years, an application may
be submitted for a renewal of the grant upon payment of the
consideration as may then be required.

R652-40-1400.  Removal of Sand and Gravel.
The removal of ordinary sand and gravel or similar

materials from the land by grantee is not permitted except when
the grantee has applied for and received a materials purchase
permit.

R652-40-1500.  Removal of Trees.
In the event the easement crosses forested sovereign land,

no trees may be cut or removed unless and until a small forest
product permit or a timber contract as provided for in division
rules has been obtained.

R652-40-1600.  Easement Assignments.
1.  An easement may be assigned to any person, firm,

association, or corporation qualified under R652-3-200,
provided that:

(a)  the assignment is approved by the division;
(b)  if the easement term is perpetual, the easement shall be

amended so that the term is 30 years beginning as of the original
effective date.  However, if the remaining number of years on an
easement so amended is less than 15 years, the ending date of
the easement shall be set so that there will be 15 years remaining
in the easement; and

(c)  the assignor agrees to pay the difference between what
was originally paid for the easement and what the division
would charge for the easement at the time the application for
assignment is submitted.

2.  An assignment shall take effect the date of the approval
of the assignment.  On the effective date of any assignment, the
assignee is bound by the terms of the easement to the same
extent as if the assignee were the original grantee, any

conditions in the assignment to the contrary notwithstanding.
3.  An assignment must be a sufficient legal instrument,

properly executed and acknowledged, and should clearly set
forth the easement number, land involved, and the name and
address of the assignee and, for the purpose of this rule shall
include any agreement which transfers control of the easement
to a third party.

4.  An assignment shall be executed according to division
procedures.

5.  An assignment is not effective until approval is given by
the division.  Any assignment made without such approval is
void.

R652-40-1700.  Termination of Easement.
Any easement granted by the division across sovereign

land may be terminated in whole or in part for failure to comply
with any term or conditions of the conveyance document or
applicable laws or rules.  Upon determination by the director
that an easement is subject to termination pursuant to the terms
of the grant or applicable laws or rules, the director shall issue
an appropriate instrument terminating the easement.

R652-40-1800.  Abandonment.
In order to facilitate the determination of an abandonment

of easement, the grantee shall pay an administrative fee every
three years during the term of the easement as provided in
R652-4.  This fee shall not be construed as rent.  In lieu of this
fee, the division may allow a grantee to pay to the division a
one-time negotiated fee.

KEY:  natural resources, management, surveys,
administrative procedure
1993 65A-7-8
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-50.  Range Management.
R652-50-100.  Authority.

This rule implements Section 65A-9-2 which authorizes the
Division of Forestry, Fire and State Lands to establish rules
prescribing standards and conditions for the utilization of forage
and related development of range resources on sovereign lands.

R652-50-200.  Grazing Management.
Management of sovereign lands for grazing purposes is

based upon grazing capacity which permits optimum forage
utilization and seeks to maintain or improve range conditions.
Grazing capacity shall be established after consideration of
historical stocking rates, forage utilization, range condition,
trend and climatic conditions.

R652-50-300.  Applications.
Unless land has been withdrawn by the division from

grazing or has been determined by the division to be unsuitable
for grazing, applications shall be accepted for grazing rights
upon all sovereign lands not otherwise subject to a grazing
permit.

Sovereign lands may be declared unsuitable for grazing if
there are determined to be conflicts with public trust
administration.

R652-50-400.  Permit Approval Process.
Applications shall be accepted on lands available for

permitting under R652-50-300 or upon termination of an
existing permit as follows:

1.  On sovereign lands that are available for grazing, but are
not subject to an existing permit, applications may be solicited
through advertising or any other method the division determines
is appropriate, including notification of adjacent landowners and
other permittees in an allotment.

2.  On sovereign lands subject to an expiring grazing
permit, competing applications shall be accepted from January
2 to March 1, or the next working day if either of these days is
a weekend or holiday, of the year in which the permit
terminates.

3.  If no competing applications are received, the person
holding the expiring grazing permit shall have the right to renew
the permit by submitting a completed application along with the
first year’s rent and other applicable fees.

4.  Persons desiring to submit a competing application shall
do so on forms acceptable to the division.  Applications shall
include payment in the amount of the non-refundable
application fee, and the one-time bonus bid.  Bids shall be
refunded to unsuccessful applicants.  Upon establishment of the
yearly rental rate, the successful applicant shall be required to
submit the first year’s rental and other required fees.

5.  Applications shall be evaluated by the division and shall
be accepted only if the division determines that the applicant’s
grazing activity shall not create unmanageable problems of
trespass, range management, or access.

(a)  For purposes of this evaluation adjoining permittees
and lessees, adjoining property owners, or adjoining federal
permittees shall be considered acceptable as competing
applicants unless specific problems are clearly demonstrated.

(b)  Applicants not meeting the requirements in (a) above,
whose uses would not unreasonably conflict with the uses of
other permittees of sovereign lands in the area, shall
nevertheless be accepted if the size of the grazing area, the
access to the grazing area, and other factors demonstrate that the
applicant is able to utilize the area without adverse impact on
the range resources, or adjoining lands.

6.  An existing permittee shall have a preference right to
permit the property provided he agrees to pay an amount equal
to the highest competing application.

R652-50-500.  Grazing Fees and Annual Adjustments.
An annual fee shall be charged for the grazing of all

livestock on sovereign lands.  The grazing fee shall be
established by the division and shall be reviewed annually and
adjusted if appropriate.

R652-50-600.  Grazing Permit Terms.
No grazing permit shall be issued for a period of time

exceeding 15 years.  Every grazing permit executed under these
rules shall include the following terms and conditions:

1.  Terms, conditions, and provisions that shall protect the
interests of the beneficiaries with reference to securing the
payment to the division of all amounts owed.

2.  Terms, conditions, and provisions that shall protect the
range resources from improper and unauthorized grazing uses.

3.  Other terms, conditions, and provisions that may be
deemed necessary by the division in effecting the purpose of
these rules and not inconsistent with any of its provisions.

4.  The division may cancel or suspend grazing permits, in
whole or in part, after 30 days notice by certified mail to the
permittee for a violation of the terms of the permit, or of these
rules, or upon the issuance of a lease or permit, the purpose of
which the division has determined to be a higher and better use,
or disposal of the sovereign land.  Failure to pay the required
rental within the time prescribed shall automatically work a
forfeiture and cancellation of the permits and all rights
thereunder.

5.  Locked gates on sovereign land without written
approval are prohibited.  If such approval is granted, keys shall
be supplied to the division and other appropriate parties
requiring access to the area as approved by the division,
including those with fire and regulatory responsibilities.

6.  Supplemental livestock feeding on state grazing lease
lands may be permitted subject to written authorization by the
division with the designation of a specific area, length of time,
number and class of livestock, and subject to a determination
that this shall not inflict long term damage upon the land.  The
division may assess an additional fee for authorized
supplemental feeding.  Emergency supplemental feeding shall
be allowed for ten days prior to notification.

R652-50-610.  Utah Lake Grazing Permits.
The division will manage grazing on the bed of Utah Lake

with substantial deference to the interests of immediate upland
owners and existing boundary agreements.  Notwithstanding
Sections R652-50-400, 500 and 600, grazing permits will be
issued in accordance with the following:

1.  Permit applications must be submitted to the division by
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October 1 annually for grazing the following season.  The
applicant shall specify the number of acres and the number and
kind of livestock requested.  The director may waive the
application fee.

2.  Unless otherwise specified in a sovereign land boundary
agreement grazing permits shall be limited to a term of one year
with an option to extend the permit for one year at a time.

3.  Permits will be issued only to the immediate upland
owner or to another person with the consent of the immediate
upland owner.  Existing permits will not be affected for the
duration of their term.

4.  The permittee shall fence-in livestock on lands under
permit.  The fence may extend lakeward only to the water’s edge
or reasonably beyond to restrain livestock and must be
withdrawn for navigation safety as the lake level rises.

5.  The grazing fee will be determined annually by the
division in consultation with interested parties, who are invited
to provide any information that may be relevant to setting the
grazing fee.  The division’s calculations will be based on
acreage.

6.  A permit issued pursuant to a boundary agreement shall
terminate upon conveyance of the upland to another owner.

7.  Livestock may not enter the permit area until a date
specified annually by the director and must be removed from
sovereign land before the opening date of the annual waterfowl
season.  The land under permit shall be open to the public for
waterfowl hunting.

8.  No supplemental feeding on sovereign land will be
allowed.

R652-50-700.  Reinstatements.
Sovereign land on which a grazing permit has been

cancelled and which is ineligible for reinstatement pursuant to
R652-5-500(1)(b) may be advertised as available pursuant to
R652-50-400(2).  If the advertisement does not bring forth any
competing applications, or if the division does not advertise the
property, the person previously holding the permit may apply for
a new permit by submitting an application and all applicable
fees including a fee equal to the reinstatement fee.

R652-50-800.  Grazing Permits--Legal Effect.
Grazing permits transfer no right, title, or interest in any

lands or resources held by the division, nor any exclusive right
of possession and grant only the authorized utilization of forage.

R652-50-900.  Non-Use Provisions.
The granting of non-use for sovereign lands shall be at the

discretion of the division.  The following criteria shall apply to
all non-use requests:

1.  The permittee shall submit an application for non-use in
advance or, if the sovereign land is within a federal grazing
allotment, as soon as notification of non-use is received from the
applicable federal agency.  The request shall be accompanied by
the applicable application fee and by any appropriate
documentation which is the basis for the request.  In the event
of approved grazing non-use, fees shall not be waived or
refunded but shall be applied to the next year.

2.  Non-use shall not be approved for periods of time
exceeding one year.

3.  Non-use may be approved in times of emergency
conditions.

4.  Non-use for personal convenience with no payment of
fees shall not be approved.

R652-50-1000.  Assignment and Subleasing of Grazing
Permits.

1.  Permittee shall not assign, partially assign, sublease,
mortgage, pledge, or otherwise transfer, dispose or encumber
any interest in the permit without the written consent of the
division.  To do so shall automatically, and without notice, work
a forfeiture and cancellation of the permit.  Consent for
subleasing shall only be given if the sublease is compatible with
the best interests of the beneficiaries and long-term management
of the land and will not unreasonably conflict with the interests
of other permittees in the area.

2.  The division may assess an additional fee based upon
either the fair market value of the permit or a flat fee per AUM
for its approval of any assignment, partial assignment, or
sublease which shall be based on the following criteria:

(a)  Subleases in-lieu of a collateral assignment shall not be
approved.

(b)  An approved sublease shall be valid only for the
remaining term of the permit.

3.  Mortgage agreements or collateral assignments are for
the convenience of the permittee.  The term of a mortgage
agreement or collateral assignment shall not exceed the
remaining term of the permit.  If the grazing permit is renewed,
the permittee may also renew the mortgage agreement or
collateral assignment of the permit pursuant to these rules.

R652-50-1100.  Range Improvement Projects.
1.  Range Improvement Projects shall be submitted for

approval on appropriate application forms.  Range Improvement
Projects shall be approved or denied by the division based on a
written finding.

2.  All range improvement activity shall be approved by the
division in writing before construction begins.  Line cabins and
similar structures shall not be authorized as range improvement
projects and shall be authorized by a special use lease pursuant
to R652-30.

3.  Division authorization for range improvement projects
shall be valid for periods of time not to exceed two years from
the date the applicant is notified of the authorization.
Extensions of time may be granted only in extraordinary
circumstances.

4.  Range improvements constructed or placed upon
sovereign land without prior approval shall become the property
of the division.

5.  Range improvements shall not be authorized if they
would be:

(a)  located on a parcel that the division has determined has
potential for sale, lease or exchange and the possibility exists
that improvements may encumber these actions.

(b)  located on a parcel designated for disposal by division
action or through the comprehensive management planning
process.

(c)  a project or structure that does not fill a critical need or
enhance the value of the resource.
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6.  Range improvements which are necessary to rehabilitate
lands whose forage production has been diminished by poor
grazing practices or poor stewardship of the permittee shall not
be considered a reimbursable improvement but rather a
requirement to keep the grazing permit in effect.

7.  Authorized Range Improvement Projects shall be
depreciated using schedules consistent with typical schedules
published by the USDA Soil Conservation Service.  In the event
of disposal of the property, the issuance of a permit to a
competing applicant, or withdrawal of the property, the
permittee shall receive no more than the original cost minus the
indicated depreciation costs; or in the alternative, shall be
allowed 90 days to remove improvements pursuant to section
65A-7-6(6).

8.  If the range improvement project is designed to increase
carrying capacity, the permittee shall agree to pay for the
increase in AUMs annually starting no later than two years after
project completion.  The division may allow any increase in fees
to be phased-in at 20% per year.

9.  The division may participate in cost-sharing of
designated range improvement projects, or maintenance of
existing range improvement projects, by providing funding in
amounts and at rates determined by the division.

10.  The division’s cost/share portion of the project may be
in the form of project materials.  In these instances, the
permittee shall be required to provide all necessary equipment
and manpower to complete the project to specifications required
by the division.

R652-50-1200.  Additional Leases.
If the division determines that there is unused forage

available on a parcel of sovereign land resulting from temporary
conditions, it may issue an additional permit or permits. These
permit(s) shall be issued in accordance to R652-50-400.
Existing permittees shall have a first right of refusal to unused
forage.

R652-50-1300.  Rights Reserved to the Division.
In all grazing permits the division shall expressly reserve

the right to:
1.  issue special use leases, timber sales, materials permits,

easements, rights of entry and any other interest in the sovereign
land.

2.  issue permits for the harvesting of seed from plants on
the sovereign land.  If loss of use occurs from harvesting
activities, a credit for the amount of loss shall be made to the
following year’s assessment.

3.  enter upon and inspect the sovereign land or to allow
scientific studies upon sovereign land at any reasonable time.

4.  allow the public the right to use the sovereign land for
purposes and periods of time permitted by division policy and
division rules.  However, nothing in these rules purports to
authorize trespass on private land to reach sovereign land.

5.  require that all water rights on sovereign land be filed in
the name of the state and to require express written approval
prior to the conveyance of water off sovereign land.

6.  close roads for the purpose of range or road protection,
or other administrative purposes.

7.  dispose of the property without compensation to the

permittee, subject to R652-50-1100(7).
8.  terminate a grazing permit in order to facilitate higher

and better uses of sovereign lands.

R652-50-1400.  Trespass.
1.  Unauthorized activities which occur on sovereign land

shall be considered trespass and damages shall be assessed
pursuant to 65A-3-1.  These activities include:

(a)  The use of forage at times and at places not authorized
in the permit.

(b)  The placement of numbers of livestock on the
sovereign land which, if left on the sovereign land for the length
of time allowed in the permit, would result in forage being used
in excess of that authorized by the permit.

(c)  Grazing or trailing livestock on or across sovereign
land without a valid permit or right of entry.

(d)  The dumping of garbage or any other material on the
sovereign land.

2.  The permittee shall cooperate with the division in taking
civil action against the owners of trespass livestock on sovereign
lands to recover damages for lost forage or other values.

R652-50-1500.  Trailing Livestock Across Sovereign Land.
1.  The trailing of livestock across sovereign land by a

person not holding a grazing permit may be authorized if no
other reasonable means of access is available.

2.  Written approval in the form of a right of entry shall be
obtained in advance from the division.

3.  The authorization to trail livestock across sovereign
land shall restrict and limit the route, the number and type of
animals, and the time and duration, not to exceed two
consecutive days of the trailing.

KEY:  administrative procedure, range management
July 13, 2000 65A-9-2
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-60.  Cultural Resources.
R652-60-100.  Authority.

This rule implements Section 65A-2-2(1) which authorizes
the Division of Forestry, Fire and State Lands to prescribe the
management of cultural resources on sovereign lands.  This rule
outlines the manner by which the division shall, pursuant to
Section 9-8-404, take into account the effect of sovereign land
uses on any district, site, building, structure or specimen that is
included in or eligible for inclusion in the State Register or
National Register of Historic Places, and allow the State
Historic Preservation Officer a reasonable opportunity to
comment with regard to the undertaking.

R652-60-200.  Definitions.
For purposes of this rule:
1.  "Area of potential effects" means the geographic area or

areas established by the division within which an undertaking
may cause changes in the character or use of historic properties,
if any such properties exist.

2.  "Discovery property" means any site or archaeological
resources that are encountered, found or otherwise made known
during the course of land use conducted subsequent to approval
of that use by the division.

3.  "Historic property" means any prehistoric or historic
district, site building or structure, or object included in, or
eligible for inclusion in, the National Register of Historic
Places.  This term includes, for the purposes of this rule,
artifacts, records, and remains that are related to and located
within such historic properties.

4.  "Interested persons" means those organizations and
individuals that are concerned with the effects of an undertaking
on historic properties and have expressed their concern to the
division.

5.  "Local government" means any city, county, township,
municipality or other general purpose subdivision of the state.

6.  "National Register" means the National Register of
Historic Places, maintained by the United States Secretary of the
Interior.

7.  "Survey" means in addition to the definition given in
Section 9-8-302(15), possible limited subsurface disturbance for
the purpose of identifying the presence, extent, type and quality
of subsurface archaeological resources.

8.  "Undertaking" means any sovereign land use that can
result in changes in the character or use of historic properties, if
any such historic properties are located in the area of potential
effects.

R652-60-400.  Identifying Historic Properties.
1.  Following the division’s determination that a proposed

sovereign land use constitutes an undertaking the division shall
establish the undertaking’s area of potential effects.  Thereafter,
the division shall review existing information about historic
properties that may be affected by the undertaking.  As part of
this process, the division may seek information from the State
Historic Preservation Officer (SHPO), Indian tribes, local
governments, state or federal agencies or any other interested
parties likely to have knowledge or concerns about cultural
resources in the area.  The division may delegate this collection

of information to an appropriate person.
2.  Based on this assessment, the division shall determine

whether a field survey will be required to identify historic
properties.  The division shall notify the SHPO if a survey will
not be required, or if the proposed survey is less than a Class III
Cultural Resource Survey.

3.  If the division determines that a field survey will be
required, the division shall make a reasonable and good faith
effort to identify historic properties that might be affected by an
undertaking and shall gather sufficient information to evaluate
the eligibility of these properties for the National Register.

R652-60-500.  Evaluating Significance.
1.  The division shall make a determination of the

eligibility for the National Register for any site identified within
the undertaking’s area of potential effects.

2.  The division shall consult the SHPO regarding the
division’s determination of eligibility.  If the SHPO does not
provide comment within 30 days of receipt, the SHPO is
presumed to agree with the division’s determination of
eligibility.

3.  If either no historic properties are present or the criteria
for eligibility are not met for any identified sites, the division
shall make a finding of No Historic Properties.  This finding
shall be referenced in writing when approving the proposed
sovereign land use or other land use.

R652-60-600.  Assessing Effects.
1.  The division shall assess the effect of a proposed

sovereign land use on historic properties in consultation with
the SHPO.  The division shall consider the views, if any, of
interested persons in assessing the effect to historic properties.
Based on this assessment, the division shall make a finding of
effect and notify all interested persons of this finding.

2.  Findings of Adverse Effect and No Adverse Effect may
result in the requirement that a data recovery or treatment plan
be prepared specifying the actions to be taken should the
proposed use for sovereign lands be approved.

(a)  The division may require that a data recovery,
treatment or mitigation plan be prepared by the applicant.

(b)  The director shall approve all data recovery, treatment
or mitigation plans and assure their implementation.

R652-60-700.  Planning for Discoveries.
1.  If a discovery property is found during work associated

with a sovereign land use work in the vicinity of the discovery
property shall stop until such time as the discovery property has
been evaluated and treated to the satisfaction of the division.

R652-60-800.  Emergency Undertakings.
The division may waive cultural resource management

considerations when responding to wildland fires, flood control
and other emergency actions.

R652-60-900.  Programmatic Agreements.
The division may enter into programmatic agreements with

the SHPO, or with other state or federal agencies, and with local
governments for compliance with Section 9-8-404 or other
pertinent state or federal statutes.  The division may also
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cooperate with federal agencies in federal programmatic
agreements where practicable and appropriate.

R652-60-1000.  Records.
1.  The division shall submit one copy each of all site

forms, survey and data recovery, treatment or mitigation reports
prepared by the division to the SHPO.

2.  Records and data containing site location information
which could jeopardize the integrity of those sites shall be
provided protected records status pursuant to Section 63-2-
304(25).

R652-60-1100.  Ownership and Management of Collections.
Collections recovered from sovereign lands shall be owned

by the state and managed according to state law and the rules of
the Utah Museum of Natural History.

KEY:  cultural resources
December 19, 1996 65A-2-2(1)
Notice of Continuation April 2, 2002 9-8-305

9-8-404
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-70.  Sovereign Lands.
R652-70-100.  Authority.

This rule provides for the management and classification of
the surface of sovereign lands in Utah, which include but are not
limited to, the beds of Bear Lake, the Great Salt Lake, Utah
Lake, the Jordan River, and the summer channel of the Bear
River, and portions of the beds of the Green and Colorado
Rivers.  Should any other lakes or streams be declared navigable
by the courts, the beds of such lakes or streams would fall under
the authority of these rules.  It also provides for the issuance of
special use leases, general permits and easements on sovereign
lands and the procedures and fees necessary to obtain these
rights of use.  This rule implements Article XX of the Utah
Constitution, and Section 65A-10-1.

R652-70-200.  Classification of Sovereign Lands.
Sovereign lands may be classified based upon their current

and planned uses.  A synopsis of some possible classes and an
example of each class follows.  For more detailed information,
consult the management plan for the area in question.

1.  Class 1:  Manage to protect existing resource
development uses.  The Utah State Park Marinas on Bear Lake
and on Great Salt Lake are areas where the current use
emphasizes development.

2.  Class 2:  Manage to protect potential resource
development options.  For example, areas adjacent to Class 1
areas which have the potential to be developed.

3.  Class 3:  Manage as open for consideration of any use.
This might include areas which do not currently show
development potential but which are not now, or in the
foreseeable future, needed to protect or preserve the resources.

4.  Class 4:  Manage for resource inventory and analysis.
This is a temporary classification which allows the division to
gather the necessary resource information to make a responsible
classification decision.

5.  Class 5:  Manage to protect potential resource
preservation options.  Sensitive areas of wildlife habitat may fall
into this class.

6.  Class 6:  Manage to protect existing resource
preservation uses.  Cisco Beach on Bear Lake is an example of
an area where the resource is currently being protected.

R652-70-300.  Categories of Leases, Permits, and Easements.
The division may issue Special Use Leases for terms of one

to 51 years, and General Permits for terms of one to 30 years for
surface uses, excluding grazing uses on sovereign lands.
Grazing permits and mineral leases are considered separately
under the range resource management rules and the mineral
lease rules.  Easement terms and conditions shall be prescribed
in the particular easement document.  Any lease, permit, or
easement, issued by the division on sovereign lands, is subject
to a public trust; and any lease, permit, or easement may be
revoked at any time if necessary to fulfill public trust
responsibilities.

1.  Special Use Leases:  Uses may include the following:
(a)  Commercial:  Income producing uses such as marinas,

recreation piers or facilities, docks, moorings, restaurants, or gas
service facilities.

(b)  Industrial:  Uses such as oil terminals, piers, wharves,
mooring.

(c)  Agricultural/Aquacultural:  Any use which utilizes the
bed of a navigable lake or stream to grow or harvest any plant
or animal.

(d)  Private Uses:  Non-income producing uses such as
piers, buoys, boathouses, docks, water-ski facilities, houseboats,
moorings, not qualifying for a general permit under R652-70-
300(2)(c).

2.  General Permit:  Uses may include the following:
(a)  Public agency uses such as public roads, bridges,

recreation areas, or wildlife refuges having a statewide public
benefit.

(b)  Public agency protective structures such as dikes,
breakwaters and flood control workings.

(c)  Private recreational uses such as any facility for the
launching, docking or mooring of boats which is constructed for
the use of the adjacent upland owner.  An adjacent upland
owner is defined as any person who owns adjacent upland
property which is improved with, and used solely for a single-
family dwelling.

3.  Easements:  Applications for easements not meeting the
criteria of R652-70-300(2) shall follow the rules and procedures
outlined in the division’s rules governing the issuance of
easements.

R652-70-400.  Lease and General Permit Provisions.
The provisions for special use leases and general permits

on sovereign lands shall be the same as those found in R652-30
Special Use Leases.

R652-70-500.  Lease and General Permit Payments, and
Audits.

The rules for lease and general permit payments and audits
on sovereign lands are the same as those found in R652-30
Special Use Leases.

R652-70-600.  Lease Rates.
1.  Procedures for determining fair market value for surface

leases are found in R652-30-400.  Where these general
procedures can not readily be applied, fair market value for
sovereign lands may also be determined by multiplying the
market value, as determined by the county assessor or, if none,
then as determined by the State Tax Commission, of the
adjacent upland by 30%.

2.  Procedures for determining lease rates are described in
R652-30 Special Use Leases.  Lease rates for sovereign lands
may also be determined by multiplying the fair market value, as
determined by R652-70-600(1), by the current division -
determined interest rate and then prorating that amount by a
season of use adjustment as determined by the division.

3.  Regardless of lease rate determined by R652-70-600(2),
no Special Use Lease shall be issued for an amount less than the
minimum lease rate determined by the division.

R652-70-700.  Permit Rates.
1.  No application fee shall be charged for public agency

use of sovereign lands if the director determines that the agency
use enhances public use and enjoyment of sovereign land.



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 334

2.  No rental shall be charged for public agency use of
sovereign lands if the director determines that a commensurate
public benefit accrues from the use.

3.  The division shall establish rental rates for any private
recreational use of sovereign land as outlined under R652-70-
300(2)(c).  The adjacent upland owner shall also pay to the
division, in accordance with its current fee schedule, the
division’s expenses in issuing a general permit.

4.  The director may negotiate a filing fee for general
permits with impacted governmental agencies.  This would be
a one-time package fee for currently existing uses of sovereign
lands.  Future application for use will be treated under the
existing fee schedule or may be authorized by the amendment of
an existing permit, after payment of an amendment fee pursuant
to R652-4.

5.  The director may enter into agreements with state
agencies having regulatory authority on navigable lakes and
rivers to allow these agencies to authorize public agency use of
sovereign land provided that:

(a)  the use is consistent with division policies and
coordinated with other activities of the division;

(b)  the applicant has an existing general permit in good
standing under which the proposed use can be placed pursuant
to R652-70-700(3);

(c)  a commensurate public benefit accrues from the use, as
indicated by criteria provided in the agreement;

(d)  the proposed use meets the criteria required by the state
agency; and

(e)  the proposed use is consistent with the principles of
multiple use and sustained yield as defined in Section 65A-1-1.

R652-70-800.  Applicant Qualifications.
Any person who is qualified to do business in the state of

Utah, and is not in default under the laws of the state of Utah
relative to qualifications to do business within the state, and not
in default on any previous agreements with the division, shall be
a qualified applicant for a lease, permit, or easement on
sovereign land.

R652-70-900.  Applications.
Application for a Special Use Lease or General Permit shall

be on forms provided by the division or exact copies thereof.
Applications must be accompanied by plans which include
references to the relationship of the proposed use to the various
water surface elevations of the lake or stream as well as the
relationship of the proposed use to the lake or stream boundary
and vicinity at the site of the proposed use.  The application
must also include a description of the proposal’s relationship to
the classification system found in the appropriate master plan
and outlined in R652-70-200.  Where applicable, applications
must be accompanied by a copy of local building permits, a
copy of the Army Corps of Engineer permit, and a copy of any
additional permits required by the Division of Parks and
Recreation.

R652-70-1000.  Deficient Applications.
Incomplete applications, and applications not accompanied

by filing fees when required, shall not be accepted for filing.
The division will notify the applicant of any deficiency.

R652-70-1100.  Additional Approvals.
Nothing in these rules shall excuse a person making an

application for a general permit, lease, or easement from
obtaining any additional approvals lawfully required by any
local, state, or federal agency, including, local zoning boards, or
any other local regulatory entity, the Division of Parks and
Recreation, the State Engineer, the Division of Oil, Gas and
Mining, the United States Army Corps of Engineers, the United
States Coast Guard, or any other local, state, or federal agency.

R652-70-1200.  Dredging and Filling Requires Approval.
The placing of dredged or fill material, refuse or waste

material, intended as or becoming fill material, on the beds of
any navigable water in the state of Utah shall require written
approval by the division.

R652-70-1300.  Excavated or Dredged Channels, and Basins.
Excavated or dredged channels or basins will only be

authorized by the director on a showing of reasonable necessity.
Material removed during excavation or dredging shall be carried
and deposited at a point above normal flood water levels, unless
the applicant can satisfy the director that an alternative plan for
disposition of the material is feasible and will not have an
unreasonably adverse effect upon other values, including water
quality.  Additional conditions may be stipulated in the permit.

R652-70-1400.  Approval Not Required to Repair Existing
Facilities.

Approval is not required by the division to clean, maintain,
or to make repairs to existing facilities authorized by a permit or
lease in good standing.  Approval is required to replace, enlarge,
or extend the facilities, or for any activity which would disturb
the surface of the bed of any navigable water, or which would
cause any rock or sediment to enter a navigable body of water.

R652-70-1500.  Docks, Piers, and Similar Structures.
All docks, piers, or similar structures shall be constructed

to protrude as nearly as possible at right angles to the general
shoreline and to not interfere with docks, piers, or similar
structures presently existing or likely to be installed to serve
adjacent facilities.  The structures may extend to a length that
will provide access to a water depth that will afford sufficient
draft for water craft customarily in use on the particular body of
water during the normal low water period.

R652-70-1600.  Retaining Walls and Bulkheads.
Retaining walls and bulkheads will not be authorized

below the ordinary high water mark without a showing of
extraordinary need.

R652-70-1700.  Breakwaters and Jetties.
1.  Breakwaters and jetties will not be authorized below the

normal low water mark without a showing of extraordinary
need. This shall not apply to floating breakwaters secured by
piling or other approved anchoring devices and used to protect
private property from recurring wind, wave, or ice damage.

2.  The director may approve streambank stabilization
practices concurrently with the issuance of streambed alteration
permits issued by the Division of Water Rights if the director
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determines that the proposed practice is consistent with public
trust management.

R652-70-1800.  Overhead Clearance.
Overhead clearance between the ordinary high water mark

and any structure, pipeline, or transmission line must be
sufficient to pass the largest vessel which may reasonably be
anticipated to use the subject waters in the vicinity of the
easement.

R652-70-1900.  Camping and Motor Vehicles.
The division may restrict camping on lands lying between

the low water mark and the ordinary high water mark.  Motor
vehicles are prohibited from driving or parking on these lands
at all times, except that those areas supervised by the Division
of Parks and Recreation or other enforcement entity, and posted
as open to vehicle use, will be open to vehicle use.

R652-70-2000.  Existing Uses.
Every person using sovereign lands without a current

permit or lease shall, within 60 days of notification by the
division, submit an application as provided under R652-70-900.

R652-70-2100.  Authorization of Existing Uses.
Authorization of the following uses may be recognized

following compliance with Section R652-70-2000:
1.  Uses existing on December 31, 1968, whether they were

such as to be entitled to issuance of a permit or not.
2.  Rights previously granted an applicant by the Division

of Forestry, Fire and State Lands.

R652-70-2200.  Violations.
The following acts or omissions shall subject a person to a

civil penalty as provided in Sections 65A-3-1(2) and 76-3-204:
1.  A violation of the provisions of Section 65A-3-1(1);
2.  A violation of any special order of the director

applicable to the bed of a navigable water; or
3.  Refusal to cease and desist from any violation in regards

to the bed of a navigable water after having been notified to do
so, in writing, by the director by personal service or certified
mail, within the time provided in the notice, or within 30 days
of service of the notice if no time is provided.

R652-70-2300.  Management of Bear Lake Sovereign Lands.
(1)  Lands lying below the ordinary high water mark of

Bear Lake as of the date of statehood are owned by the state of
Utah and shall be administered by the division as sovereign
lands.

(2)  Upon application for a specific use of state lands near
the boundary of Bear Lake, or in the event of a dispute as to the
ownership of the sovereign character of the lands near the
boundary of Bear Lake, the division may evaluate all relevant
historical evidence of the lake elevation, the water erosion along
the shoreline, the topography of the land, and other relevant
information to determine the relationship of the land in question
to the ordinary high water mark.

(3)  In the absence of evidence establishing the ordinary
high water mark as of the date of statehood, the division shall
administer all the lands within the bed of Bear Lake and lying

below the level of 5,923.68 feet above mean sea level as being
sovereign lands.

(4)  The division, after notice to affected state agencies and
any person with an ownership in the land, may enter into
agreements to establish boundaries with owners of land
adjoining the bed of Bear Lake; provided that the agreements
shall not set a boundary for sovereign lands below the level of
5,923.68 feet above mean sea level.

R652-70-2400.  Recreational Use of Navigable Rivers.
1.  Navigable rivers include the Bear River, Jordan River,

and portions of the Green and Colorado rivers.  On the Green
River the navigable portions presently recognized as being
owned by the state are generally described as from Dinosaur
National Monument to the mouth of Sand Wash, and from the
mouth of Desolation Canyon at Swazey’s Rapid, also known as
Twelve Mile Rapid, to the north boundary of Canyonlands
National Park.  On the Colorado River the navigable portions
presently recognized as being owned by the state are generally
described as from the mouth of Castle Creek to the east
boundary of Canyonlands National Park and from the mouth of
Cataract Canyon to the Arizona state line.  Except as specified,
this Section applies to recreational navigation on these waters.

2.  Each group conducting an overnight float trip is
required to possess and utilize a washable, reusable toilet system
that allows for disposal of solid human body waste through an
authorized sewage system.

3.  All garbage, trash, human waste and pet waste must be
carried off the river and disposed of properly.

4.  For a float trip that takes place on the Colorado River
between the mouth of Castle Creek and Potash, where toilet
facilities and sewage and trash receptacles are available, these
provided facilities may be used in lieu of reusable toilets and
carrying out garbage, trash, and waste products.

5.  The maximum group size for overnight river trips is
limited to 25 persons.  Two or more groups may not camp
together if the resulting group size exceeds 25 persons at a
campsite.

6.  Each group on an overnight float trip is required to
possess a durable metal fire pan at least 12 inches wide, with a
lip of at least 1.5 inches around its outer edge, and to utilize this
fire pan to contain campfires.

7.  Only driftwood may be used as firewood.  No cutting of
firewood is allowed except in designated areas.  Ashes and
charcoal accumulated during a trip must be carried out and
disposed of properly.

8.  A right of entry permit from the division and a special
recreation permit from the federal agency managing the land
through which the river flows are required for commercial float
trips.

9.  For the Green River from Green River State Park to
Canyonlands National Park, each noncommercial group floating
the river shall have in the group’s possession a valid interagency
noncommercial river trip permit and shall abide by its terms.
This permit will be issued free of charge by the Division, the
Division of Parks and Recreation, the Bureau of Land
Management, authorized outfitters and authorized private
landowners.  Subsection R652-70-2400(8) applies to
commercial trips.
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-90.  Sovereign Land Management Planning.
R652-90-100.  Authority.

This rule implements Sections 65A-2-2 and 65A-2-4 which
requires that planning procedures be developed for sovereign
lands, and for the opportunity for the public to participate in the
planning process.

R652-90-200.  Scope.
This rule sets forth the planning procedures for natural and

cultural resources on sovereign land as required by law.  These
procedures establish comprehensive land-management policies
using multiple-use, sustained-yield principles in order to make
the interest of the beneficiary paramount.  Management plans
shall guide the implementation of stated management objectives,
and provide direction for land-use decisions and activities on
sovereign lands.  One or more of the following plans, as defined
in R652-1-200, shall be implemented pursuant to 65A-2-2:

(1)  Comprehensive management plans;
(2) Site-specific plans;
(3)  Resource plans.

R652-90-300.  Initiation of Planning Process.
1.  A comprehensive planning process is initiated by the

designation of a planning unit as planning priorities are
established by the division.

2.  Site-specific planning shall be initiated either by:
(a)  an application for a sovereign land use, or
(b)  the identification by the division of an opportunity for

commercial gain in a specific area.
3.  Resource management planning is initiated by

identification by the division of a need for such a plan.

R652-90-400.  Site-Specific Planning.
1.  When the division conducts site-specific planning it

shall consider:
(a)  a comparative evaluation of the commercial gain

potential of the proposed use with competing or existing uses;
(b)  the effect of the proposed use on adjoining sovereign

lands;
(c)  an evaluation of the proposed use or action with regard

to natural and cultural resources, if appropriate;
(d)  the notification of, and environmental analysis of, the

proposed use provided by the public, federal, state, and
municipal agencies through the Resource Development
Coordinating Committee (RDCC) process; and

(e)  any further notification and evaluations as required by
applicable rules.

2.  During the site-specific planning process, the director
may determine that a comprehensive management plan be
prepared.  In making such a determination, the director may
consider:

(a)  the amount of public interest in the natural and cultural
resources of the area;

(b)  any unique attributes of the land;
(c)  the potential for conflicts with other land uses; and
(d)  the opportunities for commercial gain of the sovereign

land resources by development of a comprehensive or resource
management plan, exchange of the land or other options in lieu

of those set forth in the application.

R652-90-500.  Notification and Public Comment.
1.  Once a planning unit is designated for a comprehensive

management plan, notice shall be sent to the Office of Planning
and Budget for inclusion in the RDCC agenda packet and, if
appropriate, the weekly status report.

2.  The division shall conduct at least one public meeting
in the vicinity of a planning unit that has been designated for a
comprehensive management plan.

(a)  The meeting shall provide an opportunity for public
comment regarding the issues to be addressed in the plan.

(b)  The public meeting(s) shall be held at least two weeks
after notice in a local newspaper.

(c)  Notice of public meeting(s) shall be sent directly to
lessees of record, local government officials and the Office of
Planning and Budget for inclusion in the RDCC agenda packet
and weekly status report.  A mailing list shall be maintained by
the division.

(d)  Additional public meetings may be held.
3.  Notice that a site-specific or resource planning effort is

under way shall be given to:
(a)  affected parties as required by rule for exchange, or

lease;
(b)  the Office of Planning and Budget for inclusion in the

RDCC agenda packet and the weekly status report.

R652-90-600.  Public Review.
1.  Comprehensive management plans shall be published

in draft form and sent to persons on the mailing list established
under R652-90-400, the Office of Planning and Budget, and
other persons upon request.

(a)  A public comment period of at least 45 days shall
commence upon receipt of the draft in the Office of Planning
and Budget.

(b)  All public comment shall be acknowledged pursuant
to 65A-2-4(2).

(c)  The division’s response to the public comment shall be
summarized in the final comprehensive management plan.

(d)  Comments received after the public comment period
shall be acknowledged but need not be summarized in the final
plan.

2.  Resource plans shall be published and made available
upon request.

(a)  Persons wishing to comment on these plans may do so
at any time.

(b)  The division shall acknowledge all written comments.
3.  Upon completion of a site-specific planning process, the

Record of Decision or other document summarizing final
division action and relevant facts shall be provided to any
persons requesting notice from the division.

R652-90-700.  Interim Management.
1.  Once the planning process is initiated, and for the

purpose of effective interim management, the division may
designate a primary intended land use or withdraw land in the
planning unit from any or all surface or subsurface land use for
the duration of the planning process or 18 months, whichever is
less.
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2.  At the onset of a management planning process, a
primary intended land use may be designated for land that is
reasonably expected to be used for a combination of mineral,
industrial, recreational, residential and other uses.

(a)  During the planning process, surface actions which will
adversely affect the primary intended land use shall be subject
to a maximum term of five years and the prohibition of surface
disturbance which will foreclose future use options.

(b)  The primary intended land use may be changed during
the planning process in response to new management
opportunities.

3.  Any application for activities covered by a current
withdrawal shall be held in abeyance.  At the conclusion of the
planning process, the director may deny an application or any
part thereof which is inconsistent with the completed plan, or
continue to process all other applications which have been held
in abeyance.

4.  A lease which expires during the planning processes
may be extended only for the duration of the withdrawal.
Extensions granted under this provision are exempt from the
requirement of R652-30-1000.

R652-90-800.  Multiple-Use Framework.
Comprehensive management plans shall consider the

following multiple-use factors to achieve sovereign land-
management objectives:

1.  The highest and best use(s) for the sovereign land
resources in the planning unit.

2.  Present and future use(s) for the sovereign land
resources in the planning unit;

3.  Suitability of the sovereign lands in the planning unit
for the proposed uses;

4.  The impact of proposed use(s) on other sovereign land
resources in the planning unit;

5.  The compatibility of possible use(s) as proposed by
general public comments, application from prospective users or
division analysis; and

6.  The uniqueness, special attributes and availability of
resources in the planning unit.

R652-90-900.  Joint Planning.
The division may participate in joint planning with other

land management agencies.

R652-90-1000.  Amendments to Management Plans.
1.  The division shall follow the management direction,

policies and land use proposals presented in comprehensive
management plans.  When unforeseen circumstances arise which
may require a change in plans, the division shall adhere to the
following procedure for amendments to comprehensive
management plans:

(a)  notify affected lessees, beneficiaries, local and other
affected government entities;

(b)  submit the proposed amendment to the RDCC for
review and comment; and

(c)  conduct a public meeting in the affected area to provide
an opportunity for comment, after giving two weeks’ notice in a
local newspaper.  The division shall acknowledge all written
comments.

2.  Resource plans may be amended by the division without
public notice.

3.  Site-specific plans may be amended by the director at
any time following issuance provided that the amendment:

(a)  does not materially affect any person’s rights or
obligations, and

(b)  is consistent with existing policy or rule.

R652-90-1100.  Termination of Planning.
Prior to issuance of a final planning document, a planning

process may be suspended or terminated by the division.

R652-90-1200.  Environmental Assessments.
1.  The RDCC process provides an environmental

assessment for purposes of sovereign land management.  The
public may comment on proposed sovereign land uses through
the RDCC and other public notification processes.

2.  Any additional environmental impact analysis shall be
at the director’s discretion based on a written determination that
additional evaluation is consistent with division duties.

KEY:  management, public meetings, environmental
assessment, land use
February 15, 1996 65A-2-4
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-100.  Materials Permits.
R652-100-100.  Authority.

This rule implements Section 65A-7-1 which authorizes the
Division of Forestry, Fire and State Lands to prescribe division
objectives, standards and conditions for the issuance of
materials permits and for conveyances for common varieties of
sand, gravel, cinders, and similar materials on sovereign lands.

R652-100-200.  Materials Permits Issued on Sovereign
Lands.

The division may issue materials permits or may convey
profits a prendre or similar interests on all sovereign lands when
the division deems it consistent with division land use plans.

The division may issue materials permits when the sale of
such materials would be exempt from sales tax under Sections
59-12-104(2) or 59-12-104(28).

The division may issue profits a prendre in all other
instances using the procedures and provisions outlined in
Sections R652-100-400, R652-100-500, R652-100-600, R652-
100-1000, R652-100-1200, R652-100-1300 and R652-100-
1500.  The conveyance of a profit a prendre or similar interest
in these materials will contain provisions to substantially
conform to those found in Sections R652-100-300, R652-100-
700, R652-100-800, and R652-100-900.

R652-100-300.  Rentals and Royalties.
1.  Rentals
(a)  Rental rates shall be $10 per acre, or fractional part

thereof, per annum.
(b)  The minimum annual rental on material permits shall

be determined periodically by the division.
2.  Royalty Rates and Provisions
(a)  The division shall charge full market value for all

materials purchased under a materials permit.  Market value
shall be determined by the division through analysis of the local
market.

(b)  The division may annually establish minimum royalty
rates for materials permits based on the type of material being
removed.

(c)  Royalty payments shall be remitted to the division on
a quarterly basis and shall be accompanied by a division
approved "Production and Settlement Transmittal Form".

R652-100-400.  Application Procedures.
1.  Application Filing
Applications for materials permits may be submitted to any

office of the division during office hours.
2.  Non-refundable Application Fees
All applications must be accompanied by a non-refundable

application fee.
(a)  If an application for a materials permit is rejected, all

monies tendered by the applicant, except the application fee,
will be refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant must make a written request.  If the request is
received prior to the time that the application is considered for
formal action, all monies tendered by the applicant, except the
application fee, will be refunded.  If the request for withdrawal

is received after the application is approved, all monies tendered
are forfeited to the division, unless otherwise ordered by the
division for a good cause shown.

3.  Application Review
Upon receipt of an application, the division shall review

the application for completeness.  Applicants submitting
incomplete applications shall be provided notice of deficiency
by certified mail and shall be allowed 60 days to cure the
deficiency.  Incomplete applications not remedied within the 60-
day period may be denied.  The director may approve
applications for materials permits pursuant to the criteria listed
below.  Action on applications not meeting the criteria listed
below shall be deferred pending appropriate land use
designation by the division.  The director shall reject
applications in those instances where the division declines to
designate lands for that use.

(a)  When land use designations or general management
plans have been approved by the division and the application
conforms with the designated use, or

(b)  When the subject property has previously been
included in a materials permit or sand and gravel mineral lease
whether or not excavation occurred and whether or not
reclamation work was done, or

(c)  When expected royalty income exceeds the estimated
fair market value of all sovereign land affected by the permit
and the use of the subject property for materials extraction
conforms to local planning and zoning ordinances.

4.  Bid Solicitation Processes
(a)  In the absence of any valid materials permit

application, and pursuant to R652-100-400(3), the division may
offer for simultaneous bid material permits when exposing the
site to the market could reasonably be expected to produce
materials sales.  A notice of lands available for simultaneous
filing for materials permits shall be made in a manner to
reasonably solicit simultaneous bid applications.  Notices of
simultaneous filing shall contain the procedure by which the
division shall award the permit.

(b)  Upon receipt of any materials permit application the
division shall solicit competing applications through publication
at least once a week for two consecutive weeks in one or more
newspapers of general circulation in the county in which the
permit is offered.  At least 30 days prior to bid opening, certified
notification will be sent to permittees of record, adjacent
permittees/lessees, and adjacent landowners.  Notices will also
be posted in the local governmental administrative building or
the county courthouse.  Notification and advertising shall
include the legal description of the parcel and any other
information which may create interest in the parcel.  The
successful applicant shall bear the cost of the advertising.

(c)  The division shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the certified
mail posting receipt (Postal Service form 3800), within which
to submit a sealed bid containing their proposal for the subject
parcel.  Competing bids will be evaluated using the criteria
found in R652-30-500(2)(g) and R652-80-200.

(d)  If no competing applications involving sale, lease or
exchanges are received by the deadline published pursuant to
R652-100-400(4)(b), then the division shall award the materials
permit based on the following criteria:
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i)  amount of bonus bid.
ii)  amount and rate of proposed materials extraction.
iii)  other criteria and assurances of performances as the

division shall require by permit or advertise prior to bidding.

R652-100-500.  Permit Execution.
The permit must be executed by the applicant and returned

to the division within 60 days from the date of applicant’s
receipt of the permit.  Failure to execute and return the
documents to the division within the 60-day period may result
in cancellation of the permit and the discharge of any obligation
of the division arising from the approval of the application.

R652-100-600.  Terms of Materials Permits.
Materials permits issued under these rules shall normally

be for no greater than a five year term.  Longer or shorter terms
may be granted upon application if the director determines that
it would be in the best interest of the beneficiaries.

R652-100-700.  Materials Permit Provisions.
Each materials permit shall contain provisions necessary to

ensure responsible surface management including, but not
limited to, the following provisions:  The rights of the permittee;
rights reserved to the permitter; the term of the permit; payment
obligations; transfers of permit interest by permittee; permittee’s
responsibility for reclamation; terms and conditions of permit
forfeiture; and protection of the state from liability from all
actions of the permittee.

R652-100-800.  Bonding Provisions.
1.  Prior to the issuance of a materials permit, or for good

cause shown at any time during the term of the materials permit,
upon 30 days written notice, the applicant or permittee, as the
case may be, may be required to post with the division a bond in
the form and amount as may be determined by the division to
assure compliance with all terms and conditions of the permit.

2.  All bonds posted on materials permits may be used for
payment of all monies, rentals, and royalties due to the division,
also for costs of reclamation and for compliance with all other
terms and conditions of the permit, and rules pertaining to the
permit.  The bond shall be in effect even if the permittee has
conveyed all or part of the permit interest to a sublessee,
assignee, or subsequent operator until such time as the permittee
fully satisfies the permit obligations, or until the bond is
replaced with a new bond posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the division may decide, provided the division first gives
permittee 30 days written notice stating the increase and the
reason(s) for such increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificates of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and permittee, c/o permittee’s
address", with an approved state or federally insured banking
institution registered in Utah.  Such certificate of deposit must

have a maturity date no greater than 12 months, be
automatically renewable, and be deposited with the division, the
permittee will be entitled to and receive the interest payments.
All certificates of deposit must be endorsed by the permittee
prior to acceptance by the director.

(d)  Other forms of surety as may be acceptable to the
division.

R652-100-900.  Insurance Requirements.
1.  Prior to the issuance of a materials permit, the applicant

may be required to obtain insurance of a type and in an amount
acceptable to the division.  Proof of insurance shall be in the
form of a certificate of insurance containing sufficient
information to satisfy the division that insurance provisions of
the permit have been complied with.

2.  Such insurance, if required, shall be placed with an
insurer with a financial rating assigned by the Best Insurance
Guide of A:X or higher, unless this requirement is waived in
writing by the division.

3.  The division shall retain the right to review the
coverage, form, and amount of the insurance required at any
time and to require permittee to obtain insurance sufficient in
coverage, form, and amount to provide adequate protection
upon 30 days written notice, proof of such insurance to be
provided pursuant to R652-100-900(1).

R652-100-1000.  Plans of Operation.
1.  Prior to the commencement of any activity authorized

by a materials permit the permittee shall be required to submit,
for the director’s approval, a plan of operations which shall
include the following:

(a)  A map or plat showing
i)  the location and sequence of areas from which material

is to be excavated;
ii)  the location of any processing or stationary equipment

or improvements which will be placed on the premises;
iii)  transportation and access routes across the premises

and adjacent properties;
iv)  the location of any fuel storage tanks; and,
v)  the location of stockpile areas.
(b)  Elevation drawings of the premises before and after the

excavation of materials.
(c)  Reclamation plans prepared by any governmental

agency, or if not acceptable to the director, as required by the
director.

R652-100-1100.  Existing Lease and Permit Conversion.
Existing sand and gravel leases and materials permits

issued prior to the effective date of these rules and in good
standing on such date shall continue for the term specified
therein and shall be subject to the conditions and provisions
contained therein; provided, however, the division may allow
such lessees/permittees to convert such existing leases or
permits to the new permit.

R652-100-1200.  Materials Permit Assignments.
1.  A materials permit may be assigned to any person, firm,

association, or corporation qualified under R652-3-200,
provided that the assignments are approved by the division; and
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no assignment is effective until approval is given.  Any
assignment made without such approval is void.

2.  An assignment shall take effect the day of the approval
of the assignment.  On the effective date of any assignment, the
assignee is bound by the terms of the permit to the same extent
as if such assignee were the original grantee, any conditions in
the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, and land involved, and the name and
address of the assignee.

4.  An assignment shall be executed according to division
procedures.

R652-100-1300.  Reclamation Requirements.
Following the completion of excavations, the division shall

require reclamation measures to stabilize and restore natural
surface conditions.  Reclamation measures will generally consist
of, but not necessarily be limited to, sloping and stabilization of
highwalls, contouring of slopes at a ratio not greater than three
feet horizontal for each one foot vertical, stabilization of access
roads or the closure of access roads as determined by the
division, replacement of natural topsoils, revegetation using a
seed mixture and rate of application as may be specified by the
division, removal of all trash and debris, and the prompt
removal of all equipment, buildings, and structures owned by
the permittee or permittee’s agents.

R652-100-1400.  Over-the-Counter Sales.
Materials permits may be issued on an "over-the-counter"

basis in areas which have been designated by the director as
open for such sales.  The director may designate areas as open
for such sales using any of the following criteria:

1.  An existing pit which has not been fully reclaimed.
Reclamation requirements for all or portions of existing pits may
be waived by the director for the purpose of "over-the-counter"
sales when the pit meets the remaining criteria.

2.  Dry stream beds or similar sites where sand or gravel
has accumulated, and the extraction of material will cause no
degradation.

3.  No sales shall be made in excess of a division-
established maximum dollar amount.  Sales made "over the
counter" shall reflect market rates for similar sales.

R652-100-1500.  Termination of Materials Permit.
Any materials permit issued by the division on sovereign

land may be terminated in whole or in part for failure to comply
with any term or condition of the permit or applicable laws or
rules.  Upon determination by the director that a materials
permit is subject to termination pursuant to the terms of the
permit or applicable laws or rules, the director shall issue an
appropriate instrument terminating the permit.

R652-100-1600.  Collection of Sales Tax.
The division shall require all permittees not exempt

pursuant to Section 59-12-104 to remit sales taxes with the
"Production and Settlement Transmittal Form" submitted
pursuant to R652-100-300(2)(c).

KEY:  administrative procedure, materials handling, permits
1993 65A-7-1
Notice of Continuation April 2, 2002
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-130.  Leaf-it-to-us, Children’s Crusade for Trees
Administration.
R652-130-100.  Authority.

This rule provides for the administration of the "Leaf-it-to-
us" Children’s Crusade for Trees under Section 65A-8-1.1.  It
will provide grants to student groups to cover half of the cost of
planting trees on public lands or along curbs.

R652-130-200.  Applicant Eligibility.
1.  Student groups include organized youth groups of

school-age children.  The group must have an adult supervisor
who has accepted responsibility for accounting for project funds
and project performance.

2.  Applicants will be eligible for one project per fiscal
year.

R652-130-300.  Project Eligibility.
To be eligible for funding, the applicant must certify, in the

application that:
1.  All trees are to be planted on public lands or alongside

curbs.
2.  A local authority has agreed to maintain and care for the

trees.
3.  Matching funds equal to one-half the project costs are

available.

R652-130-400.  Application Process.
1.  Completed applications shall be submitted to the

Division of Forestry, Fire and State Lands for approval.
2.  The applicant should make no expenditures for trees

until the applicant has received an approved application.
3.  After all application criteria are met, projects shall be

approved on a first-come, first-served basis by the state forester.
4.  Upon approval of the project, the applicant shall be

notified to proceed.

R652-130-500.  Project Limitations.
1.  Fund participation in any project will be limited to one-

half the total cost of the project up to a maximum of $500.00 if
the invoice totals $1,000.00 or more.

2.  The amount available is limited to the amount
appropriated by the legislature.  Projects will not be approved
after this amount is matched.

R652-130-600.  Payment of Funds.
The division will pay one-half the approved project cost

upon receiving from the applicant a copy of the invoice for the
purchase of trees and supplies and certification that the project
is completed.  Payment will be based on invoices for actual cost
of trees and supplies.

KEY:  administrative procedure, trees
September 6, 1995 65A-8-1.1
Notice of Continuation April 2, 2002



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 343

R657.  Natural Resources, Wildlife Resources.
R657-3.  Collection, Importation, Transportation, and
Possession of Zoological Animals.
R657-3-1.  Purpose and Authority.

(1)  Under Title 23, Wildlife Resources Code of Utah and
in accordance with a memorandum of understanding with the
Department of Agriculture and Food, Department of Health, and
the Division of Wildlife Resources, this rule governs the
collection, importation, exportation, transportation, and
possession of zoological animals and their parts.

(2)  Nothing in this rule shall be construed as superseding
the provisions set forth in Title 23, Wildlife Resources Code of
Utah.  Any provision of this rule setting forth a criminal
violation that overlaps a section of that title is provided in this
rule only as a clarification or to provide greater specificity
needed for the administration of the provisions of this rule.

(3)  In addition to this rule, the Wildlife Board may allow
the collection, importation, transportation, and possession of
species of zoological animals under specific circumstances as
provided in Rules R657-4 through R657-6, R657-9 through
R657-11, R657-13, R657-14, R657-16, R657-19, R657-20
through R657-22, R657-33, R657-37, R657-40 and R657-46.
Where a more specific provision has been adopted, that
provision shall control.

(4)  Holding raccoons and coyotes in captivity is governed
by the Department of Agriculture and Food under Section 4-23-
11 and Rule R58-14.  The importation of coyotes and raccoons
into Utah is governed by the Wildlife Board and is prohibited
under this rule.

(5)  This rule does not apply to division employees acting
within the scope of their assigned duties.

R657-3-2.  Species Not Covered by This Rule.
The following species of domestic animals are not

governed by this rule:
(1)  Alpaca (Lama pocos);
(2)  Ass and donkey (Equus asinus);
(3)  Bison, privately owned (Bos bison);
(4)  Camel (Camelus bactrianus and Camelus

dromedarius);
(5)  Cassowary (all species)
(6)  Cat, including any domestic breed recognized by The

International Cat Association (Felis catus);
(7)  Cattle (Bos taurus and Bos indicus);
(8)  Chicken (Gallus gallus);
(9)  Chinchilla (Chinchilla laniger);
(10)  Dog and dog hybrids (Canis familiaris);
(11)  Ducks distinguishable morphologically from wild

birds (Anatidae);
(12)  Elk, privately owned (Cervus elaphus canadensis);
(13)  Emu (Dromaius novaehollandiae);
(14)  European ferret (Mustela putorius);
(15)  Fowl (guinea) (Numida meleagris);
(16)  Fox, privately owned, ranch-raised amber, blue and

silver forms (Vulpes vulpes);
(17)  Geese, distinguishable morphologically from wild

geese (Anatidae);
(18)  Gerbils (Meriones unguiculatus);
(19)  Goat (Capra hircus);

(20)  Hamster (Syrian or golden) (Mesocricetus auratus and
Mesocricetus brandti);

(21)  Hedgehog (white bellied)(Erinaceideae atelerix
albiventris)

(22)  Horse (Equus caballus and hybrids with Equus
asinus);

(23)  Llama (Lama glama);
(24)  Mice (Mus musculus);
(25)  Mink, privately owned, ranch-raised (Mustela vison);
(26)  Ostrich (Struthio camelus);
(27)  Peafowl (Pavo cristatus);
(28)  Pig (guinea) (Cavia porcellus);
(29)  Pigeon (Columba livia);
(30)  Rabbit (European) (Oryctolagus cuniculus);
(31)  Rats (Rattus norvegicus and Rattus rattus);
(32)  Rhea (Rhea americana);
(33)  Sheep (Ovis aries);
(34)  Swine (Sus scrofa);
(35)  Turkey, privately owned, pen-raised domestic

varieties (Meleagris gallopavo).  Domestic varieties means any
turkey or turkey egg held under human control and which is
imprinted on other poultry or humans and which does not have
morphological characteristics of wild turkeys;

(36)  Water buffalo (Bubalis arnee);
(37)  Yak (Bos mutus); and
(38)  Zebu (Bos indicus)

R657-3-3.  Cooperative Agreements with Department of
Health and Department of Agriculture and Food -- Agency
Responsibilities.

(1)  The division, the Department of Agriculture and Food,
and the Department of Health work cooperatively through
memorandums of understanding to:

(a)  protect the health, welfare, and safety of the public;
(b)  protect the health, welfare, safety, and genetic integrity

of wildlife, including environmental and ecological impacts; and
(c)  protect the health, welfare, safety, and genetic integrity

of domestic livestock, poultry, and other animals.
(2)  The division is responsible for:
(a)  issuing certificates of registration for the collection,

possession, importation, and transportation of zoological
animals;

(b)  maintaining the integrity of wild and free-roaming
protected wildlife;

(c)  determining the species of aquatic animals which may
be imported into, possessed, and transported within the state;

(d)  preventing the outbreak and controlling the spread of
disease-causing pathogens among aquatic animals in public
aquaculture facilities;

(e)  preventing the spread of disease-causing pathogens
from aquatic animals in, to be deposited in, or harvested from
public aquaculture facilities and private ponds to aquatic
wildlife, other animals, and humans; and

(f)  enforcing laws and rules made by the Wildlife Board
governing the collection, importation, transportation, and
possession of zoological animals.

(3)(a)  The Utah Department of Agriculture and Food is
responsible for eliminating, reducing, and preventing the spread
of diseases among livestock, fish, poultry, wildlife, and other



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 344

animals by providing standards for:
(i)  the importation of livestock, fish, poultry, and other

animals, including wildlife, as provided in Section R58-1-4;
(ii)  the control of predators and depredating animals as

provided in Title 4, Chapter 23, Agriculture and Wildlife
Damage Prevention Act;

(iii)  enforcing laws and rules made by the Wildlife Board
governing species of aquatic animals which may be imported
into the state or possessed or transported within the state that are
applicable to aquaculture or fee fishing facilities;

(iv)  preventing the outbreak and controlling the spread of
disease-causing pathogens among aquatic animals in
aquaculture and fee fishing facilities; and

(v)  preventing the spread of disease-causing pathogens
from aquatic animals in, to be deposited in, or harvested from
aquaculture or fee fishing facilities to aquatic wildlife, or other
animals, and humans.

(b)  The Department of Agriculture and Food may make
regulatory decisions concerning the collection, importation,
transportation, and possession of zoological animals if a disease
is suspected of endangering livestock, fish, poultry, or other
domestic animals.

(4)  The Utah Department of Health is responsible for
promoting and protecting public health and welfare and may
make recommendations to the division concerning the
collection, importation, transportation, and possession of
zoological animals if a disease or animal is suspected of
endangering public health or welfare.

R657-3-4.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and Subsection (2) through Subsection (31).
(2)  "Aquaculture" means the controlled cultivation of

aquatic animals.
(3)(a)  "Aquaculture facility" means any tank, canal,

raceway, pond, off-stream reservoir, or other structure used for
aquaculture.  "Aquaculture facility" does not include any public
aquaculture facility or fee fishing facility.

(b)  Structures that are separated by more than 1/2 mile, or
structures that drain to or are modified to drain to, different
drainages, are considered separate aquaculture facilities
regardless of ownership.

(4)  "Aquatic animal" means a member of any species of
fish, mollusk, crustacean, or amphibian, including their gametes.

(5)  "Captive-bred" means any privately owned zoological
animal, which is born inside of and has spent its entire life in
captivity and is the offspring of privately owned zoological
animals that are born inside of and have spent their entire life in
captivity.

(6)  "Certificate of veterinary inspection" means an official
health authorization issued by an accredited veterinarian
required for the importation of zoological animals, as provided
in Rule R58-1.

(7)  "CFR" means the Code of Federal Regulations.
(8)  "CITES" means the Convention on International Trade

in Endangered Species of Wild Fauna and Flora.
(a)  Appendix I of CITES protects threatened species from

all international commercial trade; and
(b)  Appendix II of CITES regulates trade in species not

threatened with extinction, but which may become threatened if
trade goes unregulated.

(c)  CITES appendices are published periodically by the
CITES Secretariat and reprinted by the U.S. Fish and Wildlife
Service in 50 CFR 23.23, 2000, ed., which is incorporated
herein by reference.

(9)  "Collect" means to take, catch, capture, salvage, or kill
any zoological animal within Utah.

(10)  "Commercial use" means any activity through which
a person in possession of a zoological animal:

(a)  receives any consideration for that zoological animal
or for a use of that zoological animal, including nuisance control
and roadkill removal; or

(b)  expects to recover all or any part of the cost of keeping
the zoological animal through selling, bartering, trading,
exchanging, breeding, or other use, including displaying the
zoological animal for entertainment, advertisement, or business
promotion.

(11)  "Controlled species" means a species or subspecies of
zoological animal that may be taken from or escape into the
wild, or held in captivity, without possible significant
detrimental impacts to wild populations, the environment, or
human health or safety, and for which a certificate of
registration is required.

(12)  "Den" means any place where reptiles congregate.
(13)  "Educational use" means the possession and use of a

zoological animal for conducting educational activities
concerning wildlife and wildlife-related activities.

(14)  "Entry permit number" means a number issued by the
state veterinarian’s office to a veterinarian signing a certificate
of veterinary inspection.  The entry permit number must be
written on the certificate of veterinary inspection before the
importation of the zoological animal.  The entry permit is valid
only for 30 days after its issuance.

(15)  "Export" means to move or cause to move any
zoological animal from Utah by any means.

(16)  "Fee fishing facility" means a body of water used for
holding or rearing fish to provide fishing for a fee or for
pecuniary consideration or advantage.

(17)  "Import" means to bring or cause a zoological animal
to be brought into Utah by any means.

(18)  "Native species" means any species or subspecies of
zoological animal that historically occurred in Utah and has not
been introduced by humans or migrated into Utah as a result of
human activity.

(19)  "Naturalized species" means any species or
subspecies of zoological animal that is not native to Utah but
has established a wild, self-sustaining population in Utah.

(20)  "Noncontrolled species" means a species or
subspecies of zoological animal that if taken from the wild,
introduced into the wild, or held in captivity, poses no
detrimental impact to wild populations, the environment, or
human health or safety, and for which a certificate of
registration is not required, unless otherwise specified.

(21)(a)  "Nonnative species" means a species or subspecies
of zoological animal that is not native to Utah.

(b) "Nonnative species" does not include domestic animals
or naturalized species of zoological animals.

(22)(a)  "Ornamental fish" means fish that are raised or
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kept for their beauty rather than use, or that arouse interest for
their uncommon or exotic characteristics, including tropical fish,
goldfish, and koi.

(b)  "Ornamental fish" does not include any species listed
as prohibited or controlled in Sections R657-3-24.

(23)  "Personal use" means the possession and use of a
zoological animal for a hobby or for its intrinsic pleasure and
where no consideration for the possession or use of the animal
is received by selling, bartering, trading, exchanging, breeding,
or any other use.

(24)  "Possession" means to physically retain or to exercise
dominion or control over a zoological animal.

(25)  "Prohibited species" means a species or subspecies of
zoological animal that if taken from the wild, introduced into the
wild, or held in captivity, poses a significant detrimental impact
to wild populations, the environment, or human health or safety,
and for which a certificate of registration shall only be issued in
accordance with Sections R657-3-20(1)(b) or R657-3-39.

(26)  "Public aquaculture facility" means a tank, canal,
raceway, pond, off-stream reservoir, or other structure used for
aquaculture by the division, U.S. Fish and Wildlife Service, a
school, or an institution of higher education.

(27)  "Transport" means to move or cause to move any
zoological animal within Utah by any means.

(28)  "Turtle" means all animals commonly known as
turtles, tortoises and terrapins, and all other animals of the order
Testidunata, class Reptilia.

(29)  "Scientific use" means the possession and use of a
zoological animal for conducting scientific research that is
directly or indirectly beneficial to wildlife or the general public.

(30)  "Wildlife Registration Office" means the division
office in Salt Lake City responsible for processing applications
and issuing certificates of registration.

(31)(a)  "Zoological animal" means:
(i)  native, naturalized, and nonnative species of animals,

occurring in the wild, captured from the wild, or born or raised
in captivity;

(ii)  hybrids of any native, naturalized, or nonnative species
or subspecies of animals; and

(iii)  viable embryos or gametes of any native, naturalized,
or nonnative species or subspecies of animals.

(A)  "Zoological animal" does not include species listed as
domestic in Subsection R657-3-2.

R657-3-5.  Liability.
(1)(a)  Any person who accepts a certificate of registration

assumes all liability and responsibility for the collection,
importation, transportation, and possession of the zoological
animal and for conducting any activity authorized by the
issuance of the certificate of registration.

(b)  To the extent provided under the Utah Governmental
Immunity Act, the division, Department of Agriculture and
Food, and Department of Health shall not be liable in any civil
action for:

(i)  any injury, disease, or damage caused by or to any
animal, person, or property as a result of any activity authorized
under this rule or a certificate of registration; or

(ii)  the issuance, denial, suspension, or revocation of or by
the failure or refusal to issue, deny, suspend, or revoke any

certificate of registration or similar authorization.
(2)  It is the responsibility of any person who obtains a

certificate of registration to read and understand this rule and to
comply with all federal, state, county, city, or other municipality
laws, regulations, and ordinances governing zoological animals
in addition to the provisions of this rule.

R657-3-6.  Animal Welfare.
(1)  Any zoological animal held in possession under the

authority of a certificate of registration shall be maintained
under humane and healthy conditions, including the humane
handling, care, confinement, transportation, and feeding, as
provided in:

(a)  9 CFR Section 3 Subpart F, 2000 ed., which is adopted
and incorporated by reference;

(b)  Section 76-9-301; and
(c)  Section 7 CFR 2.17, 2.51, and 371.2(g), 2000 ed.,

which are incorporated by reference.
(2)  A person commits cruelty to animals under this section

if that person intentionally, knowingly, or with criminal
negligence, as defined in Section 76-2-103:

(a)  tortures or seriously overworks an animal; or
(b)  fails to provide necessary food, care, or shelter for any

animal in that person’s custody.
(3)  Adequate measures must be taken for the protection of

the public when handling, confining, or transporting any
zoological animal.

R657-3-7.  Nuisance Birds -- Nuisance Porcupine, Striped
Skunk, and Squirrel.

(1)(a)  A person is not required to obtain a certificate of
registration or a federal permit to kill American Crows or Black-
billed Magpies when found committing, or about to commit,
depredations upon ornamental or shade trees, agricultural crops,
livestock, or wildlife, or when concentrated in such numbers
and manner as to constitute a health hazard or other nuisance,
provided:

(i)  none of the birds killed pursuant to this section, nor
their plumage, are sold or offered for sale; and

(ii)  any person killing American Crows or Black-billed
Magpies shall:

(A)  allow any federal warden or conservation officer
unrestricted access over the premises where American Crows or
Black-billed Magpies are killed; and

(B)  furnish any information concerning the control
operations to the division or federal official upon request.

(b)  A person may kill American Crows or Black-billed
Magpies by any means, excluding bait, explosives or poison,
and only on or over the threatened area.

(c)  American Crows and Black-billed Magpies killed
pursuant to this section shall be collected immediately and must
be disposed of at a landfill that accepts wildlife carcasses or
must be buried or incinerated.

(d)  This subsection incorporates Section 50 CFR 21.42 an
21.43, 2000, ed., by reference.

(2)(a)  A person may capture, transport, and kill or release
a nuisance porcupine, striped skunk, or squirrel without
obtaining a certificate of registration.

(b)  A nuisance porcupine, striped skunk, or squirrel may
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be released only as follows:
(i)  within 48 hours of capture;
(ii)  within the county in which it was captured; and
(iii)  in a location where it does not pose a risk to human

health or safety, or create other conflict with humans,
agriculture, or other animals.

R657-3-8.  Collection, Importation, and Possession of
Threatened and Endangered Species and Migratory Birds.

(1)  The following species are prohibited from collection,
possession, and importation into Utah without first obtaining a
certificate of registration from the division, a federal permit from
the U.S. Fish and Wildlife Service, and an entry permit number
from the Department of Agriculture and Food if importing:

(a)  any species which have been determined by the U.S.
Fish and Wildlife Service to be endangered or threatened
pursuant to the federal Endangered Species Act, as amended;
and

(b)  any species of migratory birds protected under the
Migratory Bird Treaty Act.

(2)  Federal laws and regulations apply to threatened and
endangered species and migratory birds in addition to state and
local laws.

R657-3-9.  Release of Zoological Animals to the Wild --
Capture or Disposal of Escaped Wildlife.

(1)(a)  Except as provided in Title 4, Chapter 37, the
Aquaculture Act and Subsection R657-3-7(2), a person may not
release to the wild or release into any public or private waters
any zoological animal, including fish, without first obtaining
authorization from the division.

(b)  A violation of this section is punishable under Section
23-13-14.

(2)  The division may seize or dispose of any illegally held
zoological animal.

(3)(a)  Any peace officer, division representative, or
authorized animal control officer may seize or dispose of any
live zoological animal that escapes from captivity.

(b)  The division may retain custody of any recaptured
zoological animal until the costs of recapture or care have been
paid by its owner or keeper.

R657-3-10.  Inspection of Documentation, Facilities, and
Zoological Animals.

(1)  A conservation officer or any other peace officer may
require any person engaged in activities covered by this rule to
exhibit:

(a)  any documentation related to activities covered by this
rule, including certificates of registration, permits, certificates of
veterinary inspection, certification, bills of sale, or proof of
ownership or legal possession;

(b)  any zoological animal; or
(c)  any device, apparatus, or facility used for activities

covered by this rule.
(2)  Inspection shall be made during reasonable hours.

R657-3-11.  Certificate of Registration Required.
(1)(a)  A person shall obtain a certificate of registration

before collecting, importing, transporting, or possessing any

species of zoological animal or its parts classified as prohibited
or controlled, except as otherwise provided by the Wildlife
Board or rules of the Wildlife Board as provided in Subsection
R657-3-1(3).

(b)  A certificate of registration is not required:
(i)  to collect, import, transport, or possess any species or

subspecies of zoological animal classified as noncontrolled,
except as provided in Subsections R657-3-21(3) and R657-3-
26(5)(a); or

(ii)  to export any species or subspecies of zoological
animal from Utah, provided that the zoological animal is held in
legal possession.

(c)  Applications for zoological animals classified as
prohibited are not accepted by the division without providing
written justification as to why the applicant’s proposed
collection, importation, or possession of the zoological animal
meets the criteria provided in Subsections R657-3-20(1)(b) or
R657-3-18(4)(b).

(2)(a)  Certificates of registration are not transferable and
expire December 31 of the year issued, except as otherwise
designated on the certificate of registration.

(b)  If the holder of a certificate of registration is a
representative of an institution, organization, business, or
agency, the certificate of registration shall end upon the
representative’s discontinuation of association with that entity.

(c)  Certificates of registration do not provide the holder
with any rights of succession and any certificate of registration
issued to a business or organization shall be void upon the
termination of the business or organization or upon bankruptcy
or transfer.

(3)(a)  The issuance of a certificate of registration
automatically incorporates within its terms the conditions and
requirements of this rule specifically governing the activity for
which the certificate of registration is issued.

(b)  Any person accepting a certificate of registration under
this rule acknowledges the necessity for close regulation and
monitoring by the division.

(4)  A single certificate of registration may authorize more
than one activity.

(5)(a)  In addition to this rule, the division may impose
specific requirements on the holder of the certificate of
registration necessary for the safe and humane handling and care
of the zoological animal involved, including requirements for
veterinary care, cage or holding pen sizes and standards, feeding
requirements, social grouping requirements, and other
requirements considered necessary by the division for the health
and welfare of the zoological animal or the public.

(b)  The authorizations on the face of the certificate of
registration setting forth specific times, dates, places, methods
of take, numbers and species of zoological animals, location of
activity, authorization for certain circumscribed transactions, or
other designated conditions are to be strictly construed and shall
not be interpreted to permit similar or related matters outside the
scope of strict construction.

(6)(a)  Upon or before the expiration date of a certificate of
registration, the holder may apply for a new certificate of
registration to continue the activity.

(b)  The division shall use the criteria provided in Section
R657-3-14 in determining whether to issue the new certificate
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of registration.
(c)  If an application is not made by the expiration date,

live or dead zoological animals held in possession under the
expired certificate of registration shall be considered unlawfully
held and may be seized by the division.

(d)  If an application for a new certificate of registration is
submitted before the expiration date, the existing certificate of
registration shall remain valid while the application is pending.

(7)  Failure to submit timely, accurate, or valid reports as
required under Section R657-3-16 and the certificate of
registration may disqualify a person from obtaining a new
certificate of registration.

(8)  A certificate of registration may be revoked as
provided in Section 23-19-9 and Rule R657-26.

R657-3-12.  Application Procedures -- Fees.
(1)(a)  Applications for certificates of registration are

available from, and must be submitted to, the Wildlife
Registration Office in Salt Lake City or any regional division
office.

(b)  The application may require up to 45 days for review
and processing.

(c)  Applications that are incomplete, completed
incorrectly, or submitted without the appropriate fee or other
required information may be returned to the applicant.

(2)(a)  Legal tender in the correct amount must accompany
the application.

(b)  The certificate of registration fee includes a
nonrefundable handling fee.

(c)  Fees may be waived for wildlife rehabilitation,
educational or scientific activities, or for state or federal
agencies upon request if, in the opinion of the division, the
activity is significantly beneficial to the division, wildlife, or
wildlife management.

R657-3-13.  Retroactive Effect on Possession.
A person lawfully possessing a zoological animal prior to

the effective date of this rule may receive a certificate of
registration from the division for the continued possession of
that individual animal where the animal’s species classification
has changed hereunder from noncontrolled to controlled or
prohibited, or from controlled to prohibited.  The certificate of
registration shall be obtained by December 31, 2002, or
possession of the zoological animal thereafter shall be unlawful.

R657-3-14.  Issuance Criteria.
(1)  The following factors shall be considered before the

division may issue a certificate of registration:
(a)  the health, welfare, and safety of the public;
(b)  the health, welfare, safety, and genetic integrity of

wildlife, domestic livestock, poultry, and other animals;
(c)  ecological and environmental impacts;
(d)  the suitability of the applicant’s holding facilities;
(e)  the experience of the applicant for the activity

requested; and
(f)  ecological or environmental impact on other states.
(2)  In addition to the criteria provided in Subsection (1),

the division shall use the following criteria for the issuance of a
certificate of registration for a scientific use of a zoological

animal;
(a)  the validity of the objectives and design;
(b)  the likelihood the project will fulfill the stated

objectives;
(c)  the applicant’s qualifications to conduct the research,

including the requisite education or experience;
(d)  the adequacy of the applicant’s resources to conduct

the study; and
(e)  whether the scientific use is in the best interest of the

zoological animal, wildlife management, education, or the
advancement of science without unnecessarily duplicating
previously documented scientific research.

(3)  In addition to the criteria provided in Subsection (1),
the division may use the following criteria for the issuance of a
certificate of registration for an educational use of a zoological
animal:

(a)  the objectives and structure of the educational
program; and

(b)  whether the applicant has written approval from the
appropriate official if the activity is conducted in a school or
other educational facility.

(4)  The division may deny issuing a certificate of
registration to any applicant, if the applicant has:

(a)  violated any provision of Title 23, Utah Wildlife
Resources Code, Administrative Code R657, a certificate of
registration, an order of the Wildlife Board or any other law that
when considered with the functions and responsibilities of
collecting, importing, possessing or propagating a zoological
animal bears a reasonable relationship to the applicant’s ability
to safely and responsibly carry out such activities;

(b)  previously been issued a certificate of registration and
failed to submit any report or information required by this rule,
the division, or the Wildlife Board; or

(c)  misrepresented or failed to disclose material
information required in connection with the application.

(5)  The collection or importation and subsequent
possession of a zoological animal shall be granted only upon a
clear demonstration that the criteria established in this section
have been met by the applicant.

(6)  The division, in making a determination under this
section, may use any information available that is relevant to the
issuance of the certificate of registration, including independent
inquiry or investigation to verify information or substantiate the
qualifications asserted by the applicant.

(7)  If an application is denied, the division shall provide
the applicant with written notice of the reasons for denial.

(8)  An appeal of the denial of an application may be made
as provided in Section R657-3-40.

R657-3-15.  Amendment to Certificate of Registration.
(1)(a)  If material circumstances have changed requiring a

modification of the terms of the certificate of registration, the
holder may request an amendment by submitting written
justification and supporting information.

(b)  The division may amend the certificate of registration
or deny the request based on the criteria for initial applications
provided in Section R657-3-14, and, if the request for an
amendment is denied, shall provide the applicant with written
notice of the reasons for denial.
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(c)  The division may charge a fee for amending the
certificate of registration.

(d)  An appeal of a request for an amendment may be made
as provided in Section R657-3-40.

(2)  The division reserves the right to amend any certificate
of registration for good cause upon notification to the holder and
written findings of necessity.

(3)(a)  Each holder of a certificate of registration shall
notify the division within 30 days of any change in mailing
address.

(b)  Zoological animals or activities authorized by a
certificate of registration may not be held at any location not
specified on the certificate of registration without prior written
permission from the division.

R657-3-16.  Records and Reports.
(1)(a)  From the date of the issuance of the certificate of

registration, the holder shall maintain complete and accurate
records of any taking, possession, transportation, propagation,
sale, purchase, barter, or importation pursuant to the certificate
of registration.

(b)  Records must be kept current and shall include the
names, phone numbers, and addresses of persons with whom
any zoological animal has been sold, bartered, or otherwise
transferred or received, and the dates of the transactions.

(c)  The records required under this section must be
maintained for two years from the expiration date of the
certificate of registration.

(2)  Reports of activity must be submitted to the Wildlife
Registration Office as specified on the certificate of registration.

(3)  Failure to submit the appropriate records and reports
may result in revocation or denial of a certificate of registration.

R657-3-17.  Collection, Importation or Possession for
Personal Use.

(1)  A person may collect, import or possess live or dead
zoological animals or their parts for a personal use only as
follows:

(a)  Certificates of registration are not issued for the
collection, importation or possession of any live or dead
zoological animals or their parts classified as prohibited.

(b)  A certificate of registration is required for collecting,
importing or possessing any live or dead zoological animals or
their parts classified as controlled, except as otherwise provided
by the Wildlife Board.

(c)  A certificate of registration is not required for
collecting, importing or possessing live or dead zoological
animals or their parts classified as noncontrolled, except as
provided in Subsections R657-3-21(3) and R657-3-26(5)(a).

(2)  Notwithstanding Subsection (1), a person may import
or possess any dead zoological animal or its parts, except as
provided in Section R657-3-8, for a personal use without
obtaining a certificate of registration, provided the animal was
legally taken, is held in legal possession, and a valid license,
permit, tag, certificate of registration, bill of sale, or invoice is
available for inspection upon request.

R657-3-18.  Collection, Importation or Possession of a Live
Zoological Animal for a Commercial Use.

(1)(a)  Pursuant to Sections 23-13-13 and 23-20-3, a
person may not collect or possess a live zoological animal for a
commercial use or commercial venture for pecuniary gain,
unless otherwise provided in the rules and proclamations of the
Wildlife Board, a certificate of registration or a memorandum of
understanding with the division.

(b)  Use of brine shrimp for culturing ornamental fish is not
a commercial use if the brine shrimp eggs are not sold, bartered,
or traded and no more than 200 pounds are collected annually.

(2)  A person may import or possess a live zoological
animal classified as non-controlled for a commercial use or a
commercial venture, except native or naturalized species of
zoological animals may not be sold or traded unless they
originate from a captive-bred population.

(a)  Complete and accurate records for native or naturalized
species must be maintained and available for inspection for two
years from the date of transaction, documenting the date, name,
phone number, and address of the person from whom the
zoological animal has been obtained.

(3)(a)  A person may not import or possess a live
zoological animal classified as controlled for a commercial use
or commercial venture, without first obtaining a certificate of
registration.

(b)  A certificate of registration will not be issued to sell or
trade a native or naturalized species of zoological animal unless
it originates from a captive-bred population.

(c)  It is unlawful to transfer a live zoological animal
classified as controlled to a person who does not have a
certificate of registration to possess the zoological animal.

(d)  Complete and accurate records must be maintained and
available for inspection for two years from the date of
transaction, documenting the date, name, phone number, and
address of the person from whom the zoological animal has
been obtained.

(e)  Complete and accurate records must be maintained and
available for inspection for two years from the date of transfer,
documenting the date, name, address and certificate of
registration number of the person receiving the zoological
animal.

(4)(a)  A certificate of registration will not be issued for
importing or possessing a live zoological animal classified as
prohibited for a commercial use or commercial venture, except
as provided in Subsection (b).

(b)  The division may issue a certificate of registration to
a zoo, circus, amusement park, aviary, or film company to
import or possess live species of zoological animals classified
as prohibited if, in the opinion of the division, the importation
for a commercial use is beneficial to wildlife or significantly
benefits the general public without material detriment to
wildlife.

(c)  The division’s authority to issue a certificate of
registration to a zoo, circus, amusement park, or aviary under
this Subsection is restricted to those facilities that keep the
prohibited species of zoological animals in a park, building,
cage, enclosure or other structure for the primary purpose of
public exhibition or viewing.

(5)  It is unlawful to sell or trade any turtle, including
tortoises, less than 4" in carapace length.

(6)  An entry permit, and a certificate of veterinary
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inspection are required by the Department of Agriculture to
import a live zoological animal classified as noncontrolled,
controlled or prohibited.

R657-3-19.  Collection, Importation or Possession of Dead
Zoological Animals or Their Parts for a Commercial Use.

(1)  Pursuant to Sections 23-13-13 and 23-20-3, a person
may not collect, import or possess any dead zoological animal
or its parts for a commercial use or commercial venture for
pecuniary gain, unless otherwise provided in the rules and
proclamations of the Wildlife Board, or a memorandum of
understanding with the division.

(2)  The restrictions in Subsection (1) do not apply to the
following:

(a)  the commercial use of a dead coyote, jackrabbit,
muskrat, raccoon, or its parts;

(b)  a business entity that has obtained a certificate of
registration from the division to conduct nuisance wildlife
control or carcass removal is allowed; and

(c)  dead zoological animals sold or traded for educational
use.

R657-3-20.  Collection, Importation or Possession for
Scientific or Educational Use.

A person may collect, import or possess live or dead
zoological animals or their parts for a scientific or educational
use only as follows:

(1)(a)  Certificates of registration are not issued for
collecting, importing or possessing live or dead zoological
animals classified as prohibited, except as provided in
Subsection (b).

(b)  The division may issue a certificate of registration to a
university, college, governmental agency, bona fide nonprofit
institution, or a person involved in wildlife research to collect,
import or possess live or dead zoological animals classified as
prohibited if, in the opinion of the division, the scientific or
educational use is beneficial to wildlife or significantly benefits
the general public without material detriment to wildlife.

(2)  A person shall obtain a certificate of registration before
collecting, importing or possessing live or dead zoological
animals or their parts classified as controlled.

(3)  A certificate of registration is not required to collect,
import or possess live or dead zoological animals classified as
noncontrolled, except as provided in Subsections R657-3-21(3)
and R657-3-26(5)(a).

R657-3-21.  Classification and Specific Rules for
Amphibians.

(1)  Amphibians are classified as follows:
(a)  Bullfrog, Ranidae Family (Rana catesbeiana) is

prohibited for collection, importation and possession, except as
provided in Subsection (5);

(b)  Clawed frog, Pipidae Family (Xenopus) (All species)
is prohibited for collection, importation and possession;

(c)  Columbia spotted frog, Ranidae Family (Rana
luteiventris) is prohibited for collection, importation and
possession;

(d)  Green frog, Ranidae Family (Rana clamitans) is
prohibited for collection, importation and possession, except as

provided in Subsection (5);
(e)  Northern leopard frog, Ranidae Family (Rana pipiens)

is controlled for collection, importation and possession;
(f)  Pacific chorus frog, Ranidae Family (Pseudacris

regilla) is controlled for collection, importation and possession;
(g)  Relict leopard frog, Ranidae Family (Rana onca) is

prohibited for collection, importation and possession;
(h)  Yavapai leopard frog, Ranidae Family (Rana

yavapaiensis) is prohibited for collection, importation and
possession;

(i)  Tiger salamander, Ambystomatidae Family
(Ambystoma tigrinum) is controlled for importation, and
noncontrolled for collection and possession as provided in
Subsection (4);

(j)  Giant (Marine) toad, Bufonidae Family (Bufo marinus)
is prohibited for collection, importation and possession;

(k)  Southwestern toad, Bufonidae Family (Bufo
microscaphus) is controlled for collection, importation and
possession; and

(l)  Western toad, Bufonidae Family (Bufo boreas) is
prohibited for collection, importation and possession.

(2)  All species and subspecies of amphibians not listed in
Subsection (1) are classified as noncontrolled for collection,
importation and possession, except as provided in Subsection
(3).

(3)  A person must obtain a certificate of registration to
collect four or more amphibians of each species classified as
noncontrolled within a calendar year, except as provided in
Subsection (4) and (5).

(4)  A person may collect or possess for personal use up to
50 Tiger salamanders (Ambystoma tigrinum) without a
certificate of registration.

(5)  A person may collect or possess any number of
Bullfrogs (Rana catesbeiana) or Green frogs (Rana clamitans)
without a certificate of registration provided they are either
killed or released immediately upon removing them from the
water.  A person may not transport a live bullfrog or green frog
from the water from which it was collected without first
obtaining a certificate of registration.

R657-3-22.  Classification and Specific Rules for Birds.
(1)  The following birds are classified as noncontrolled for

collection, importation and possession:
(a)  Penguins, Spheniscidae Family, (All species);
(b)  Megapodes (Mound-builders), Megapodiidae Family

(All species);
(c)  Coturnix quail, Phasianidae Family (Coturnix spp.);
(d)  Buttonquails, Turnicidae Family (All species);
(e)  Turacos (including Plantain eaters and Go-away-birds),

Musophagidae Family (All species);
(f)  Pigeons and Doves, Columbidae Family (All species

not native to North America);
(g)  Parrots, Psittacidae Family (All species not native to

North America);
(h)  Rollers, Coraciidae Family (All species);
(i)  Motmots, Momotidae Family (All species);
(j)  Hornbills, Bucerotidae Family (All species);
(k)  Barbets, Capitonidae and Rhamphastidae Families

(Capitoninae) (All species not native to North America;
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(l)  Toucans, Ramphastidae and Rhamphastidae Families
(Ramphastinae) (All species not native to North America;

(m)  Broadbills, Eurylaimidae Family (All species);
(n)  Cotingas, Cotingidae Family (All species);
(o)  Honeyeaters, Meliphagidae Family (All species);
(p)  Leafbirds and Fairy-bluebirds, Irenidae Family (Irena

spp., Chloropsis spp., and Aegithina spp.);
(q)  Starlings, Sturnidae Family (All species, except

European Starling);
(r)  Babblers, Timaliidae Family (All species);
(s)  White-eyes, Zosteropidae Family (All species);
(t)  Sunbirds, Nectariniidae Family (All species);
(u)  Sugarbirds, Promeropidae Family (All species)
(v)  Weaver finches, Ploceidae Family (All species);
(w)  Estrildid finches (Waxbills, Mannikins, and Munias)

Estrildidae Family, (Estrildidae) (Estrildinae )(All species); and
(x)  Vidua finches (Indigobirds and Whydahs) Viduidae

Family, Estrildidae (Viduinae) (All species);
(y)  Finches and Canaries, Fringillidae Family (All species

not native to North America);
(z)  Tanagers (including Swallow-tanager), Thraupidae

Family (All species not native to North America); and
(aa)  Icterids (Troupials, Blackbirds, Orioles, etc.),

Icteridae Family (All species not native to North America,
except Central and South American Cowbirds).

(2)  The following birds are classified as noncontrolled for
collection and possession, and controlled for importation:

(a)  European Starling, Sturnidae Family (Sturnus
vulgaris); and

(b)  House (English) Sparrow, Passeridae Family (Passer
domesticus).

(3)  The following birds are classified as prohibited for
collection and importation, and controlled for possession:

(a)  Icteridae (Molothrus spp. and Scaphidura oryzivora).
(4)  The following birds are classified as prohibited for

collection, importation and possession:
(a)  Ocellated turkey, Phasianidae Family, (Meleagris

ocellata).
(5)  All species and subspecies of birds and their parts,

including feathers, not listed in Subsection (1) through
Subsection (4):

(a)  and not listed in Appendix I or II of CITES are
classified as prohibited for collection and controlled for
importation and possession;

(b)  and listed in Appendix I of CITES are classified as
prohibited for collection and importation and controlled for
possession;

(c)  and listed in Appendix II of CITES are classified as
prohibited for collection and controlled for importation and
possession.

R657-3-23.  Classification and Specific Rules for
Invertebrates.

(1)  Crustaceans are classified as follows:
(a)  Asiatic (Mitten) Crab, Grapsidae Family (Eriocheir, All

species) are prohibited for collection, importation and
possession;

(b)  Brine shrimp, Mysidae Family (All species) are
classified as controlled for collection, and noncontrolled for

importation and possession;
(c)  Red-claw crayfish, Astacidae Family (Cherax

quadricarinatus) is prohibited for collection, and controlled for
importation and possession;

(d)  Crayfish, Astacidae, Cambaridae and Parastacidae
Families (All species except Cherax quadricarinatus) are
prohibited for collection, importation and possession;

(e)  Daphnia, Daphnidae Family (Daphnia lumholtzi) is
prohibited for collection, importation and possession;

(f)  Fishhook water flea, Cercopagidae Family (Cercopagis
pengoi) is prohibited for collection, importation and possession;
and

(g)  Spiny water flea, Cercopagidae Family (Bythotrephes
cederstroemii) is prohibited for collection, importation and
possession.

(2)  Mollusks are classified as follows:
(a)  African giant snail, Achatinidae Family (Achatina

fulica) is prohibited for collection, importation and possession;
(b)  Brian head mountainsnail, Oreohelicidae Family

(Oreohelix parawanensis) is controlled for collection,
importation and possession;

(c)  California floater, Anodontidae Family (Anodonta
californiensis) is controlled for collection, importation and
possession;

(d)  Corrugated mountainsnail, Oreohelicidae Family
(Oreohelix haydeni corrugata) is controlled for collection,
importation and possession;

(e)  Cummings’ mountainsnail, Oreohelicidae Family
(Oreohelix yavapai cummingsi) is controlled for collection,
importation and possession;

(f)  Deseret mountainsnail, Oreohelicidae Family
(Oreohelix peripherica) is controlled for collection, importation
and possession;

(g)  Desert springsnail, Hydrobiidae Family (Pyrgulopsis
deserta) is controlled for collection, importation and possession;

(h)  Desert valvata, Valvatidae Family (Valvata utahensis)
is prohibited for collection, importation and possession;

(i)  Eureka mountainsnail, Oreohelicidae Family
(Oreohelix eurekensis) is controlled for collection, importation
and possession;

(j)  Fat-whorled pondsnail, Lymnaeidae Family (Stagnicola
bonnevillensis) is controlled for collection, importation and
possession;

(k)  Fish lake physa, Physidae Family (Physella
microstriata) is controlled for collection, importation and
possession;

(l)  Fish springs marshsnail, Lymnaeidae Family
(Stagnicola pilsbryi) is prohibited for collection, importation
and possession;

(m)  Glossy valvata, Valvatidae Family (Valvata humeralis)
is controlled for collection, importation and possession;

(n)  Kanab ambersnail, Succineidae Family (Oxyloma
kanabense) is prohibited for collection, importation and
possession;

(o)  Lyrate mountainsnail, Oreohelicidae Family
(Oreohelix haydeni) is controlled for collection, importation and
possession;

(p)  New Zealand Mudsnail, Hydrobiidae Family
(Potamopyrgus antipodarum) is prohibited for collection,
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importation and possession;
(q)  Quagga mussel, Dreissenidae Family (Dreissena

bugenses) is prohibited for collection, importation and
possession;

(r)  Spruce snail, Thysanophoridae Family (Microphysula
ingersolli) is controlled for collection, importation and
possession;

(s)  Thickshell pondsnail, Lymnaeidae Family (Stagnicola
utahensis) is prohibited for collection, importation and
possession;

(t)  Utah physa, Physidae Family (Physella utahensis) is
controlled for collection, importation and possession;

(u)  Wet-rock physa, Physidae Family (Physella zionis) is
controlled for collection, importation and possession;

(v)  Yavapai mountainsnail, Oreohelicidae Family
(Oreohelix yavapai) is controlled for collection, importation and
possession; and

(w)  Zebra mussel, Dreissenidae Family (Dreissena
polymorpha) is prohibited for collection, importation and
possession.

(3)  All species and subspecies of invertebrates not listed
in Subsection (1) and (2) are classified as noncontrolled for
collection, importation and possession.

R657-3-24.  Classification and Specific Rules for Fish.
(1)  All species of fish listed in Subsections (2) through

(30) are classified as prohibited for collection, importation and
possession, except:

(a)  Koi, Cyprinidae Family (Cyprinus carpio)  is
prohibited for collection, and noncontrolled for importation and
possession;

(b)  all species and subspecies of ornamental fish not listed
in Subsections (2) through (30) are classified as prohibited for
collection, and noncontrolled for importation and possession;
and

(c)  all species and subspecies of non-ornamental fish not
listed in Subsections (2) through (30) are classified as prohibited
for collection, and controlled for importation and possession.

(2)  Carp, including hybrids, Cyprinidae Family, (All
species, except Koi).

(3)  Catfish:
(a)  Flathead catfish, Ictaluridae Family (Pylodictus

olivaris);
(b)  Giant walking catfish (airsac), Heteropneustidae

Family (All species);
(c)  Labyrinth catfish (walking), Clariidae Family (All

species); and
(d)  Parasitic catfish (candiru, carnero) Trichomycteridae

Family (All species).
(4)  Herring:
(a)  Alewife, Clupeidae Family (Alosa pseudoharengus);

and
(b)  Gizzard shad, Clupeidae Family (Dorosoma

cepedianum).
(5)  Killifish, Fundulidae Family (All species).
(6)  Pike killifish, Poeciliidae Family (Belonesox

belizanus).
(7)  Minnows:
(a)  Bonytail, Cyprinidae Family (Gila elegans);

(b)  Colorado pikeminnow, Cyprinidae Family
(Ptychocheilus lucius);

(c)  Creek chub, Cyprinidae Family (Semotilus
atromaculatus);

(d)  Humpback chub, Cyprinidae Family (Gila cypha);
(e)  Least chub, Cyprinidae Family (Iotichthys

phlegethontis);
(f)  Leatherside chub, Cyprinidae Family (Gila copei);
(g)  Red shiner, Cyprinidae Family (Cyprinella lutrensis);
(h)  Redside shiner, Cyprinidae Family (Richardsonius

balteatus);
(i)  Roundtail chub, Cyprinidae Family (Gila robusta);
(j)  Sand shiner, Cyprinidae Family (Notropis stramineus);
(k)  Utah chub, Cyprinidae Family (Gila atraria);
(l)  Virgin River chub, Cyprinidae (Gila seminuda); and
(m)  Virgin spinedace, Cyprinidae Family (Lepidomeda

mollispinis).
(8)  Woundfin, Cyprinidae Family (Plagopterus

argentissimus).
(9)  Suckers:
(a)  Bluehead sucker, Catostomatidae Family (Catostomus

discobolus);
(b)  Desert sucker, Catostomatidae Family (Catostomus

clarki);
(c)  Flannelmouth sucker, Catostomatidae Family

(Catostomus latipinnis);
(d)  June sucker, Catostomatidae Family (Chasmistes

liorus);
(e)  Razorback sucker, Catostomatidae Family (Xyrauchen

texanus);
(f)  Utah sucker, Catostomatidae Family (Catostomus

ardens); and
(g)  White sucker, Catostomatidae Family (Catostomus

commersoni).
(10)  White perch, Moronidae Family (Morone americana).
(11)  Cutthroat trout, Salmonidae Family (Oncorhynchus

clarki)(All subspecies).
(12)  Bowfin, Amiidae Family (All species).
(13)  Bull shark, Carcharhinidae Family (Carcharhinus

leucas).
(14)  Drum (freshwater forms), Sciaenidae Family (All

species).
(15)  Gar, Lepidsosteidae Family (All species).
(16)  Jaguar guapote, Cichlidae Family (Cichlasoma

managuense).
(17)  Lamprey, Petromyzontidae Family (All species).
(18)  Mexican tetra, Characidae Family (Astyanax

mexicanus, except blind form).
(19)  Mooneye, Hiodontidae Family (All species).
(20)  Nile perch, Centropomidae Family (Lates, luciolates)

(All species).
(21)  Northern pike, Esocidae Family (Esox lucius).
(22)  Pirhana, Characidae Family (Serrasalmus, All

species).
(23)  Round goby, Gobiidae Family (Neogobius

melanostomus).
(24)  Ruffe, Percidae Family (Gymnocephalus cernuus).
(25)  Snakehead, Channidae Family (All species).
(26)  Stickleback, Gasterosteidae Family (All species).
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(27)  Stingray (freshwater), Dasyatidae Family (All
species).

(28)  Swamp eel, Synbranchidae Family (All species).
(29)  Tiger fish, guavinus, Erythrinidae Family (Hoplias

malabaricus).
(30)  Tilapia, Cichlidae Family (Tilapia and Sarotherodon)

(All species).

R657-3-25.  Classification and Specific Rules for Mammals.
(1)  Mammals are classified as follows:
(a)  Monotremes (Platypus and Spiny anteaters),

Ornithorhynchidae and Tachyglossidae Families (All species)
are prohibited for collection, and controlled for importation and
possession;

(b)  Marsupials are classified as follows:
(i)  Opossum, Didelphidae Family (Didelphis virginiana)

is noncontrolled for collection, prohibited for importation and
controlled for possession;

(ii)  Sugar glider, Petauridae Family (Petaurus breviceps)
is noncontrolled for collection, importation or possession;

(iii)  Wallabies, Macropodidae Family (All species) are
prohibited for collection, importation and possession;

(c)  Bats and flying foxes (Chiroptera), All families (All
species) are prohibited for collection, importation and
possession;

(d)  Insectivores (Insectivora) are controlled for collection,
importation and possession;

(e)  Hedgehogs and Tenrecs, Erinaceidae and Tenrecidae
Families, except white bellied hedgehogs are controlled for
collection, importation and possession;

(f)  Shrews, Sorcidae Family (Sorex spp. and Notisorex
spp.) are controlled for collection, importation and possession;

(g)  Anteaters, Sloths and Armadillos (Xenartha), All
families (All species) are prohibited for collection, and
controlled for importation and possession;

(h)  Aardvark (Tublidentata), Orycteropodidae Family
(Orycteropus afer) is prohibited for collection, and controlled
for importation and possession;

(i)  Pangolins or Scaly Anteaters (Philodota), Manis spp.,
are prohibited for collection and importation, and controlled for
possession;

(j)  Tree shrews (Scandentia),Tupalidae Family (All
species) are prohibited for collection, and controlled for
importation and possession;

(k)  Lagomorphs (Rabbits, Hares and Pikas) are classified
as follows:

(i)  Jackrabbits, Leporidae Family (Lepus spp.) are
noncontrolled for collection, and controlled for importation and
possession;

(ii)  Cottontails, Leporidae Family (Syvilagus spp.) are
prohibited for collection, and controlled for importation and
possession;

(iii)  Pygmy rabbit, Leporidae Family (Brachylagus
idahoensis) is prohibited for collection, and controlled for
importation and possession;

(iv)  Snowshoe hare, Leporidae Family (Lepus americanus)
is prohibited for collection, and controlled for importation and
possession;

(v)  Pika, Ochotonidae Family (Ochotona princeps) is

controlled for collection, importation and possession;
(l)  Elephant shrews (Macroscelidea), Macroscelididae

Family (All species)  are prohibited for collection, and
controlled for importation and possession;

(m)  Rodents (Rodentia) are classified as follows:
(i)  Beaver, Castoridae Family (Castor canadensis) is

controlled for collection, importation and possession;
(ii)  Muskrat, Cricetidae Family (Ondatra zibethicus) are

noncontrolled for collection, and controlled for importation and
possession;

(iii)  Deer mice and related species, Cricetidae Family
(Peromyscus spp.) are controlled for collection, importation and
possession;

(iv)  Grasshopper mice, Cricetidae Family (Onychomys
spp.) are controlled for collection, importation and possession;

(v)  Heather vole, Cricetidae Family (Phenacomys
intermedius) is controlled for collection, importation and
possession;

(vi)  Meadow vole, Cricetidae Family (Microtus
pennsylvanicus) is noncontrolled for collection, and controlled
for importation and possession;

(vii)  Red-backed vole, Cricetidae Family (Clethrionomys
gapperi) is controlled for collection, importation and possession;

(viii)  Sagebrush vole, Cricetidae Family (Lemmiscus
curtatus) is controlled for collection, importation and
possession;

(ix)  Other voles, Cricetidae Family (Microtus spp.) are
controlled for collection, importation and possession;

(x)  Western harvest mouse, Cricetidae Family
(Reithrodontomys megalotis) is controlled for collection,
importation and possession;

(xi)  Woodrats, Cricetidae Family (Neotoma spp.) are
controlled for collection, importation and possession;

(xii)  Nutria, Myocastoridae Family (Myocastor coypus) is
noncontrolled for collection, prohibited for importation and
controlled for possession;

(xiii)  Pocket gophers (all species), Geomyidae Family
(Thomomys spp.) are noncontrolled for collection, and
controlled for importation and possession;

(xiv)  Pocket mice, Heteromyidae Family (Perognathus
spp. and Chaetodipus intermedius) are controlled for collection,
importation and possession;

(xv)  Dark kangaroo mouse, Heteromyidae Family
(Microdipodops pallidus) is controlled for collection,
importation and possession;

(xvi)  Kangaroo rats, Heteromyidae Family (Dipodomys
spp.) are controlled for collection, importation and possession;

(xvii)  Desert kangaroo rat, Heteromyidae Family
(Dipodomys deserti) is controlled for collection, importation
and possession;

(xviii)  Merriam’s kangaroo rat, Heteromyidae Family
(Dipodomys merriami) is controlled for collection, importation
and possession;

(xix)  Ord’s kangaroo rat, Heteromyidae Family
(Dipodomys ordii) is controlled for collection, importation and
possession;

(xx)  Abert’s squirrel, Sciuridae Family, (Sciurus aberti
navajo) is prohibited for collection, importation and possession;

(xxi)  Black-tailed prairie dog, Sciuridae Family (Cynomys
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ludovicianus) is controlled for collection, and prohibited for
importation and possession;

(xxii)  Gunnison’s prairie dog, Sciuridae Family (Cynomys
gunnisoni) is controlled for collection, importation and
possession;

(xxiii)  Utah prairie dog, Sciuridae Family (Cynomys
parvidens) is prohibited for collection, importation and
possession;

(xxiv)  White-tailed prairie dog, Sciuridae Family
(Cynomys leucurus) is controlled for collection, importation and
possession;

(xxv)  Chipmunks, except Yellow-pine chipmunk,
Sciuridae Family (Tamias and Eutamias) are noncontrolled for
collection, and controlled for importation and possesion;

(xxvi)  Yellow-pine chipmunk, Sciuridae Family, (Tamias
amoenus) is controlled for collection, importation and
possession;

(xxvii)  Northern flying squirrel, Sciuridae Family
(Glaucomys sabrinus) is controlled for collection, importation
and possession;

(xxviii)  Southern flying squirrel, Sciuridae Family
(Glaucomys volans) is prohibited for collection, importation and
possession;

(xxix)  Ground squirrel and rock squirrel, except nuisance
squirrels, which are noncontrolled for collection, Sciuridae
Family (Spermophilus spp. and Ammospermophilus leucurus)
are controlled for collection, importation and possession;

(xxx)  Red squirrel or chickaree, except for nuisance
animals, which are noncontrolled for collection, Sciuridae
Family (Tamiasciurus hudsonicus) are controlled for collection,
importation and possesion;

(xxxi)  Yellow-bellied marmot, Sciuridae Family,
(Marmota flaviventris) is controlled for collection, importation
and possesion;

(xxxii)  Western jumping mouse, Zapodidae Family (Zapus
princeps) is controlled for collection, importation and
possession;

(xxxiii)  Porcupine, Erethizontidae Family (Erethizon
dorsatum) is controlled for collection, importation and
possession;

(xxxiv)  Other South American rodents, Degus and
Octodontidae Families (All species) are prohibited for
collection, importation and possession;

(xxxv)  Dormice, Gliridae and Selevinidae Families (All
species) are prohibited for collection, importation and
possesion;

(xxxvi)  African pouched rats, Muridae Family (All
species) are prohibited for collection, importation and
possession;

(xxxvii)  Jirds, Muridae Family (Meriones spp.) are
prohibited for collection, importation and possesion;

(xxxviii)  Pygmy mice, Muridae Family (Mus triton) are
prohibited for collection, importation and possession;

(xxxix)  Spiny mice, Muridae Family (Acomys spp.) are
prohibited for collection, importation and possesion;

(xl)  Hyraxes (Hyracoidea), Procaviidae Family (All
species) are prohibited for collection, and controlled for
importation and possession;

(n)  Hoofed mammals (Artiodactyla and Perissodactyla) are

classified as follows:
(i)  Bison or Buffalo (Wild and free ranging), Bovidae

Family (Bison bison) is prohibited for collection, importation
and possession;

(ii)  Collared peccary or javelina, Tayassuidae Family
(Pecari tajacu) is prohibited for collection, importation and
possession;

(iii)  Axis deer, Cervidae Family (Cervus axis) is prohibited
for collection, importation and possession;

(iv)  Caribou, wild and free ranging, Cervidae Family
(Rangifer tarandus) is prohibited for collection, importation and
possession;

(v)  Caribou, captive-bred, Cervidae Family (Rangifer
tarandus) is prohibited for collection, and controlled for
importation and possession;

(vi)  Elk, wild and free ranging, Cervidae Family (Cervus
elaphus) is prohibited for collection, importation and
possession;

(vii)  Fallow deer, wild and free ranging, Cervidae Family
(Cervus dama) is prohibited for collection, importation and
possession;

(viii)  Fallow deer, captive-bred, Cervidae Family (Cervus
dama) is prohibited for collection, and controlled for
importation and possession;

(ix)  Moose, Cervidae Family (Alces alces) is prohibited
for collection, importation and possession;

(x)  Mule deer, Cervidae Family (Odocoileus hemionus) is
prohibited for collection, importation and possession;

(xi)  Red deer, Cervidae Family (Cervus elaphus) is
prohibited for collection, importation and possession;

(xii)  Rusa deer, Cervidae Family (Cervus timorensis) is
prohibited for collection, importation and possession;

(xiii)  Sambar deer, Cervidae Family (Cervus unicolor) is
prohibited for collection, importation and possession;

(xiv)  Sika deer, Cervidae Family (Cervus nippon) is
prohibited for collection, importation and possession;

(xv)  White-tailed deer, Cervidae Family (Odocoileus
virginianus) is prohibited for collection, importation and
possession;

(xvi)  Muskox, wild and free ranging, Bovidae Family
(Ovibos moschatus) is prohibited for collection, importation and
possession;

(xvii)  Muskox, captive-bred, Bovidae Family (Ovibos
moschatus) is prohibited for collection, and controlled for
importation and possession;

(xviii)  Pronghorn, Antilocapridae Family (Antilocapra
americana) is prohibited for collection, importation and
possession;

(xix)  Barbary sheep or Aoudad, Bovidae Family
(Ammotragus lervia) is prohibited for collection, importation
and possession;

(xx)  Bighorn sheep (including hybrids) Bovidae Family
(Ovis canadensis) are prohibited for collection, importation and
possession;

(xxi) Dall’s and Stone’s sheep (including hybrids) Bovidae
Family (Ovis dalli) are prohibited for collection, importation
and possession;

(xxii)  Exotic wild sheep (including hybrids), Bovidae
Family (Including Mouflon, Ovis musimon; Asiatic or red
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sheep, Ovis orientalis; Urial, Ovis vignei; Argali, Ovis ammon;
and Snow Sheep, Ovis nivicola) are prohibited for collection,
importation and possession;

(xxiii)  Rocky Mountain goat, Bovidae Family (Oreamnos
americanus)  is prohibited for collection, importation and
possession;

(xxiv)  Ibex, Bovidae Family (Capra ibex) is prohibited for
collection, importation and possession;

(o)  Carnivores (Carnivora) are classified as follows:
(i)  Bears, Ursidae Family (Ursus, all species) are

prohibited for collection, importation and possession;
(ii)  Coyote, Canidae Family (Canis latrans) is prohibited

for importation, and is controlled by the Utah Department of
Agriculture for collection and possession;

(iii)  Fennec fox, Canidae Family (Vulpes zerda) is
prohibited for collection, importation and possession;

(iv)  Gray fox, Canidae Family (Urocyon cinereoargenteus)
is prohibited for collection, importation and possession;

(v)  Kit fox, Canidae Family (Vulpes macotis) is prohibited
for collection, importation and possession;

(vi)  Red fox, Canidae Family (Vulpes vulpes) is
noncontrolled for collection, and prohibited for importation and
possession;

(vii)  Gray wolf, except hybrids with domestic dogs,
Canidae Family (Canis lupus) is prohibited for collection,
importation and possession;

(viii)  Wild Cats (including hybrids) Felidae Family (All
species) are prohibited for collection, importation, and
possession;

(ix)  Bobcat, wild and free ranging, Felidae Family (Felis
rufus) is prohibited for collection, importation and possession;

(x)  Bobcat, captive-bred, Felidae Family (Felis rufus) is
prohibited for collection, and controlled for importation and
possession;

(xi)  Cougar, Felidae Family (Felis (Puma) concolor) is
prohibited for collection, importation and possession;

(xii)  Lynx, wild and free ranging, Felidae Family (Felis
lynx) is prohibited for collection, importation and possession;

(xiii)  Lynx, captive-bred, Felidae Family (Felis lynx) is
prohibited for collection, and controlled for importation and
possession;

(xiv)  Badger, Mustelidae Family (Taxidea taxus) is
prohibited for collection, importation and possession;

(xv)  Black-footed ferret, Mustelidae Family (Mustela
nigripes) is prohibited for collection, importation or possession;

(xvi)  Ermine or short-tailed weasel, Mustelidae Family
(Mustela erminea) is prohibited for collection, importation and
possession;

(xvii)  Long-tailed weasel, Mustelidae Family (Mustela
frenata) is prohibited for collection, importation and possession;

(xviii)  Marten, wild and free ranging, Mustelidae Family
(Martes americana) is prohibited for collection, importation and
possession;

(xix)  Marten, captive-bred, Mustelidae Family (Martes
americana) is prohibited for collection, controlled for
importation and possession;

(xx)  Mink, except domestic forms, Mustelidae Family
(Mustela vison) is prohibited for collection, importation and
possession;

(xxi)  Northern River Otter, Mustelidae Family (Lutra
canadensis) is prohibited for collection, importation and
possession;

(xxii)  Striped skunk, except nuisance skunks, which are
noncontrolled for collection, Mustelidae Family (Mephitis
mephitis) is prohibited for collection, importation, and
possession;

(xxiii)  Western spotted skunk, Mustelidae Family
(Spilogale gracilis) is prohibited for collection, importation, and
possession;

(xxiv)  Wolverine, Mustelidae Family (Gulo gulo) is
prohibited for collection, importation and possession;

(xxv)  Coatis, Procyonidae Family (Nasua spp. and
Nasuella spp.) is prohibited for collection, importation and
possession;

(xxvi)  Kinkajou, Procyonidae Family (Potos flavus) is
prohibited for collection, importation and possession;

(xxvii)  Raccoon, Procyonidae Family (Procyon lotor) is
prohibited for importation, and controlled by the Department of
Agriculture for collection and possession;

(xxviii)  Ringtail, Procyonidae Family (Bassariscus astutus)
is prohibited for collection, importation and possession;

(xxix)  Civets, Genets and related forms, Viverridae Family
(All species) are prohibited for collection, importation and
possession;

(p)  Primates (Prosimians) (Lower Primates) are classified
as follows:

(i)  Lemurs, Lemuridae Family (All species) are prohibited
for collection, importation and possession;

(ii)  Dwarf and mouse lemurs, Cheirogaleidae Family (All
species) are prohibited for collection, importation and
possession;

(iii)  Indri and sifakas, Indriidae Family (All species) are
prohibited for collection, importation and possession;

(iv)  Aye aye, Daubentonidae Family (Daubentonia
madagasciensis) is prohibited for collection, importation and
possession;

(v)  Bush babies, pottos and lorises, Lorisidae Family (All
species) are prohibited for collection, importation and
possession;

(vi)  Tarsiers, Tarsiidae Family (All species) are prohibited
for collection, importation and possession;

(vii)  Capuchin-like monkeys, Cebidae Family (All species)
are prohibited for collection, importation and possession;

(viii)  Marmosets and tamarins, Callitrichidae Family (All
species) are prohibited for collection, importation and
possession;

(ix)  Old-world monkeys, which includes baboons and
macaques, Cerpithecidae Family (All species) are prohibited for
collection, importation and possession;

(x)  Great apes (Gorilla, chimpanzee and orangutan),
Pongidae Family (All species) are prohibited for collection,
importation and possession;

(xi)  Lesser apes (Siamang and gibbons), Hylobatidae
Family (All species) are prohibited for collection, importation
and possession;

(2)  All species and subspecies of mammals and their parts,
not listed in Subsection (1):

(a)  and not listed in Appendix I or II of CITES are
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classified as prohibited for collection and controlled for
importation and possession;

(b)  and listed in Appendix I of CITES are classified as
prohibited for collection and importation and controlled for
possession;

(c)  and listed in Appendix II of CITES are classified as
prohibited for collection and controlled for importation and
possession.

R657-3-26.  Classification and Specific Rules for Reptiles.
(1)  Reptiles are classified as follows:
(a)  Crocodiles are classified as follows:
(i)  Alligators and caimans, Alligatoridae Family (All

species) are prohibited for collection, importation and
possession;

(ii)  Crocodiles, Crocdylidae Family (All species) are
prohibited for collection, importation and possession;

(iii)  Garial, Gavialidae Family (Vavialis gangeticus) is
prohibited for collection, importation and possession;

(b)  Lizards are classified as follows:
(i)  Beaded lizard, Helodermatidae Family, Heloderma

horridum is prohibited for collection, importation, and
possession;

(ii)  Chuckwalla, Iguanidae Family (Sauromalus) (All
species) are prohibited for collection, and controlled for
importation and possession;

(iii)  Desert iguana, Iguanidae Family (Dipsosaurus
dorsalis) is prohibited for collection, and controlled for
importation and possession;

(iv)  Gila monster, Helodermatidae Family (Heloderma
suspectum) is prohibited for collection, importation and
possession;

(v)  Many-lined skink, Scincidae Family (Eumeces
multivirgatus gaigeae) is controlled for collection, importation
and possession;

(vi)  Night lizard, Xantusiidae Family (Xantusia vigilis) is
controlled for collection, importation and possession;

(vii)  Plateau striped whiptail, Teiidae Family
(Cnemidophorus velox) is controlled for collection, importation
and possession;

(viii)  Side-blotched lizard, Phrynosomatidae Family (Uta
stansburiana) is noncontrolled collection, importation and
possession, except as provided in Section R657-3-26(5);

(ix)  Utah banded Gecko, Gekkonidae Family (Coleonyx
variegatus utahensis) is controlled for collection, importation
and possession;

(x)  Mojave zebra-tailed lizard, Phrynosomatidae Family
(Callisaurus draconoides rhodostictus) is controlled for
collection, importation and possession;

(c)  Snakes are classified as follows:
(i)  Bird Snake, Colubridae Family (Thelotornis) (All

species) are prohibited for collection, importation and
possession;

(ii)  Boomslang, Colubridae Family (Dispholidus typus) is
prohibited for collection, importation and possession;

(iii)  Burrowing asps, Atractaspidae Family (All species)
are prohibited for collection, importation and possession;

(iv)  California kingsnake (black and white banded-form),
Colubridae Family (Lampropeltis getula californiae) is

controlled for collection, importation and possession;
(v)  Desert glossy snake, Colubridae Family (Arizona

elegans eburnata) is controlled for collection, importation and
possession;

(vi)  Great Plains rat snake, Colubridae Family (Elaphe
guttata emoryi) is controlled for collection, importation and
possession;

(vii)  Keelback, Colubridae Family (Rhabdophis) (All
species) are prohibited for collection, importation and
possession;

(viii)  Mojave patch-nosed snake, Colubridae Family
(Salvadora hexalepis mojavensis) is controlled for collection,
importation and possession;

(ix)  Painted desert glossy snake, Colubridae Family
(Arizona elegans philipi) is controlled for collection,
importation and possession;

(x)  Pit vipers, Viperidae Family (All species, except
Crotalus viridis) are prohibited for collection, importation and
possession;

(xi)  Proteroglyphous snakes, Australian spp., cobras, coral
snakes, kraits, and their allies, Elapidae Family (All species) are
prohibited for collection, importation and possession;

(xii)  Sonoran lyre snake, Colubridae Family
(Trimorphodon biscutatus lambda) are prohibited for collection,
importation and possession;

(xiii)  Southwestern black-headed snake, Colubridae
Family (Tantilla hobartsmithi) is controlled for collection,
importation and possession;

(xiv)  Utah blind snake, Leptotyphlopidae Family
(Leptotyphlops humilis utahensis) is controlled for collection,
importation and possession;

(xv)  Utah milk snake, Colubridae Family (Lampropeltis
triangulum taylori) is prohibited for collection, importation and
possession;

(xvi)  Utah mountain kingsnake, Colubridae Family
(Lampropeltis pyromelana infralabialis) is prohibited for
collection, importation and possession;

(xvii)  Western rattlesnake, Viperidae Family (Crotalus
viridis) is controlled for collection, prohibited for importation,
and controlled for possession;

(xviii)  Western smooth green snake, Colubridae Family
(Liochlorophis vernalis blanchardi) is controlled for collection,
importation and possession;

(xix)  Western terrestrial garter snake, Colubridae Family
(Thamnophis elegans) is noncontrolled for collection,
importation and possession, except as provided in Section
R657-3-26(5);

(d)  Turtles are classified as follows:
(i)  Desert tortoise, Testudinidae Family (Gopherus

agassizii) is prohibited for collection and importation, and
controlled for possession;

(ii)  Snapping turtle, Chelydridae Family (Chelydra
serpentina) is prohibited for collection, importation and
possession, except as provided in Section R657-3-26(6);

(iii)  Spiny softshell, Trionychidae Family (Apalone
spinifera) is prohibited for collection, importation and
possession, except as provided in Section R657-3-26(6).

(2)  All species and subspecies of reptiles not listed in
Subsection (1) are classified as noncontrolled for collection,



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 356

importation and possession, except as provided in Subsection
(5).

(3)  A person may not:
(a)  disturb the den of any reptile or kill, capture, or harass

any reptile within 100 yards of a reptile den without first
obtaining a certificate of registration from the division; or

(b)  indiscriminately kill any reptile.
(4)(a)  Western rattlesnakes, Crotalus viridis, may be killed

without a certificate of registration only for reasons of human
safety.

(b)  The carcass of a Western rattlesnake killed pursuant to
Subsection (a) may be retained for personal use only.

(5)(a)  A person must obtain a certificate of registration to
collect four or more reptiles of each species classified as
noncontrolled within a calendar year, except as provided in
Subsection (5)(b) and Subsection (6).

(b)  A person may collect and possess any number of side-
botched lizards, Uta stansburiana, and western terrestrial garter,
Thamnophis elegans, snakes without obtaining a certificate of
registration.

(6)  A person may collect or possess any number of
snapping turtles, Chelydra serpentina, or spiny softshell,
Apalone spinifera, turtles without a certificate of registration
provide they are either killed or released immediately upon
removing them from the water.  A person may not transport a
live snapping turtle or spiny softshell turtle from the water from
which it was collected without first obtaining a certificate of
registration.

(7)  For purposes of this section, "white" means white and
other non-yellow shades of white.

R657-3-27.  Importation of Zoological Animals into Utah.
(1)  As provided in Rule R58-1, the Department of

Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number before any zoological
animal may be imported into Utah.

(2)(a)  All live fish imported into Utah and not destined for
an aquaculture facility or fee fishing facility must be
accompanied by the following documentation:

(i)  common or scientific names of fish;
(ii)  name and address of the consignor and consignee;
(iii)  origin of shipment;
(iv)  final destination; and
(v)  number of fish shipped.
(b)  A person may import live fish destined for an

aquaculture facility or fee fishing facility only as provided by
Title 4, Chapter 37, Aquaculture Act and the rules promulgated
thereunder.

(3)  Subsection (2)(a) does not apply to fish or crayfish
caught in Lake Powell, Bear Lake, or Flaming Gorge reservoirs
under the authority of a valid fishing license and in accordance
with Rule R657-13 and the proclamation of the Wildlife Board
for taking fish and crayfish.

R657-3-28.  Transporting Live Zoological Animals Through
Utah.

(1)  Any controlled or prohibited zoological animal may be
transported through Utah without a certificate of registration if:

(a)  the zoological animal remains in Utah no more than 72

hours; and
(b)  the zoological animal is not sold, transferred,

exhibited, displayed, or used for a commercial venture while in
Utah.

(2)  A certificate of veterinary inspection is required from
the state of origin as provided in Rule R58-1 and proof of legal
possession must accompany the zoological animal.

(3)  If delays in transportation arise, an extension of the 72
hours may be requested by contacting the Wildlife Registration
Office in Salt Lake City.

R657-3-29.  Importing Zoological Animals into Utah for
Processing.

(1)  A person shipping zoological animals directly to a state
or federally regulated establishment for processing is not
required to obtain a certificate of registration or certificate of
veterinary inspection provided the animals or their parts are
accompanied by a waybill or other proof of legal ownership
describing the animals, their source, and indicating the
destination.

(2)  Any water used to hold or transport fish may not be
emptied into a stream, lake, or other natural body of water.

R657-3-30.  Transfer of Possession.
(1)  A person may possess a zoological animal classified as

prohibited or controlled only after applying for and obtaining a
certificate of registration from the division as provided in this
rule.

(2)  Any person who possesses a zoological animal
classified as prohibited or controlled may transfer possession of
that zoological animal only to a person who has first applied for
and obtained a certificate of registration for that zoological
animal from the division.

(3)  The division may issue a certificate of registration
granting the transfer and possession of that zoological animal
only if the applicant meets the issuance criteria provided in
Section R657-3-14.

R657-3-31.  Propagation.
(1)  A person may propagate zoological animals classified

as noncontrolled for possession.
(2)  A person may propagate zoological animals classified

as controlled for possession only after obtaining a certificate of
registration from the division, or as otherwise authorized in
Sections R657-3-32, R657-3-33, R657-3-34 and R657-3-35.

(3)  A person may not propagate zoological animals
classified as prohibited for possession, except as authorized in
Sections R657-3-32, R657-3-33 and R657-3-34 and R657-3-35.

R657-3-32.  Propagation of Raptors.
(1)  A person may propagate raptors only as provided in

this section and Section 50 CFR 21.30, 2000, ed., which is
incorporated by reference.  All applicants for captive breeding
permits must become familiar with this rule and the applicable
federal regulations.

(2)  A person must apply for a federal raptor propagation
permit and a certificate of registration from the division to
propagate raptors.

(3)  If the applicant requests authority to use raptors taken
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from the wild, the regional director of the U.S. Fish and Wildlife
Service in consultation with the avian program coordinator must
determine the following:

(a)  whether issuance of the permit would have significant
effect on any wild population of raptors;

(b)  whether suitable captive stock is available; and
(c)  whether wild stock is needed to enhance the genetic

variability of captive stock.
(4)  Raptors may not be taken from the wild for captive

breeding, except as provided in Subsection (3).
(5)  A person must obtain authorization from the division

before importing raptor semen into Utah or importing captive-
raised raptors for sale.  The authorization shall be noted on the
certificate of registration.

(6)  A person may sell a captive-bred raptor properly
marked with a band approved by the U.S. Fish and Wildlife
Service or issued by the U.S. Fish and Wildlife Service to a
raptor breeder who has a valid federal and state license or to
state and federally licensed general or master class falconer.

(7)  A permittee may not purchase, sell or barter any raptor
eggs, any raptors taken from the wild, any raptor semen
collected from the wild, or any raptors hatched from eggs taken
from the wild.

(8)  Each captive bred raptor brought into Utah must be
accompanied by a valid certificate of veterinary inspection
issued by an accredited veterinarian from the state of origin.

(9)  A permittee may use raptors held in possession for
propagation in the sport of falconry only if such use is
designated on both the propagation permit and the permittee’s
falconry permit.

(10)  Raptors used for falconry on temporary loan to a
breeding project, with the division’s authorization and
accompanied by a Form 3-186A, Migratory Bird Acquisition
and Disposition Report, provided by the U.S. Fish and Wildlife
Service, must be included in the loaning falconer’s bird number
limitation as permitted in the license class designation.

(11)(a)  Hybridization with the female of a species which
is endangered or threatened is prohibited.

(b)  Interspecific hybridization between species is
authorized only if each raptor produced is either imprinted on
humans or surgically sterilized.

(i)  "Imprinted on humans" means hand-raised in isolation
from the sight of other raptors from two weeks of age until it is
fully feathered.

(c)  Documentation of imprinting on humans required
under Subsection (b) must be provided by the propagator.

(12)  Raptors considered unsuitable for release to the wild
from rehabilitation projects, and certified as not releasable by a
licensed veterinarian, may be placed in a captive breeding
project upon written request from an authorized breeder and
with concurrence of the U.S. Fish and Wildlife Service and the
division.

(13)  A copy of the propagator’s annual report of activities
required by the U.S. Fish and Wildlife Service must be sent to
the division as specified on the certificate of registration.

R657-3-33.  Propagation of Bobcat, Lynx, and Marten.
(1)(a)  A person may propagate captive-bred bobcat, lynx,

or marten only after obtaining a certificate of registration from

the division.
(b)  The certificate of registration must be renewed

annually.
(c)  Renewal of a certificate of registration will be subject

to submission of a report indicating:
(i)  the number of progeny produced;
(ii)  the animal’s disposition; and
(iii)  a certificate of inspection by a licensed veterinarian

verifying that the animals are being maintained under healthy
and nutritionally adequate conditions.

(2)(a)  Any person engaged in propagation must keep at
least one male and one female in possession.

(b)  Live bobcat, lynx, and marten may not be obtained
from the wild.

(c)  Bobcat, lynx, and marten held for propagation shall not
be maintained as pets and shall not be declawed or defanged.

(3)  The progeny and descendants of any bobcat, lynx, or
marten may be pelted or sold.

(4)(a)  If any bobcat, lynx, or marten is sold live to a
person residing in Utah, the purchaser must have first obtained
a certificate of registration from the division and must show
proof of this fact to the seller.

(b)  The offense of selling or transferring a live bobcat,
lynx, or marten to a person who has not obtained a certificate of
registration shall be punishable against both the transferor and
the transferee.

(5)(a)  Each pelt must have attached to it a permanent
possession tag before being sold, bartered, traded, or transferred
to another person.

(b)  Permanent possession tags may be obtained at any
regional division office and shall be affixed to the pelt by a
division employee.

(6)  The progeny of bobcat, lynx, or marten may not be
released to the wild.

(7)  Nothing in this section shall be construed to allow a
person holding a certificate of registration for propagation to use
or possess a bobcat, lynx, or marten for any purpose other than
propagation without express authorization on the certificate of
registration.

R657-3-34.  Propagation of Reptiles.
(1)  A person may propagate the following species of

snakes only after obtaining a certificate of registration:
(a)  California kingsnake (Lampropeltis getula californiae)

(banded form);
(b)  Great Plains rat snake (Elaphe guttata emoryi); and
(c)  Mojave patch-nosed snake (Salvadora hexalepis

mojavensis).
(2)(a)  The division may issue a total of six certificates of

registration for captive breeding.
(b)  Certificates of registration for the propagation of

reptiles are issued on a one per household basis annually.
(c)  Application forms are available from the Wildlife

Registration Office and must be submitted during the month of
January.

(d)  If more applications are received than the number of
available certificates of registration, a public drawing will be
held on the second Friday in February to determine successful
applicants.
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(3)  Certificates of registration may be issued to an
applicant who:

(a)  is a resident of Utah;
(b)  presents written documentation showing at least five

years of experience in reptile husbandry and at least three years
of experience in the captive propagation of reptiles;

(c)  is able to demonstrate the ability to provide and
maintain suitable, disease-free facilities to humanely hold and
maintain reptiles in good condition;

(d)  is able to demonstrate the ability to prevent
commingling with other reptiles not collected under the
authority of a certificate of registration;

(e)  has not been convicted of any wildlife violation
involving reptiles within the past five years; and

(f)  presents documentation to the division showing that
captive breeding is allowed in the county or other political
subdivision in which the applicant resides.

(4)  The disposition of any reptile held in possession under
the authority of a certificate of registration and its progeny and
descendants born in captivity remain property of the state of
Utah and shall be determined by the division in accordance with
the needs for public health, welfare, and safety, and impacts on
wildlife.

R657-3-35.  Propagation of Caribou, Fallow Deer, Musk-ox,
and Reindeer.

(1)(a)  A person may propagate captive-bred caribou,
fallow deer, musk-ox, or reindeer only after obtaining a
certificate of registration from the division.

(b)  Any person engaged in the propagation of caribou,
fallow deer, musk-ox, or reindeer must submit an annual report
identifying the disposition of each animal held in possession
during the year.

(2)(a)  If any live caribou, fallow deer, musk-ox, or
reindeer is sold, traded, or given to another person as a gift in
Utah, the purchaser must have first obtained a certificate of
registration from the division and must show proof of this fact
to the seller.

(b)  The offense of selling or transferring a live caribou,
fallow deer, musk-ox, or reindeer to a person who has not
obtained a certificate of registration shall be punishable against
both the transferor and the transferee.

(3)  If, at any time, the division determines that the
possession or propagation of caribou, fallow deer, musk-ox, or
reindeer has a significantly detrimental effect to the health of
any population of wildlife, the division may:

(a)  terminate the authorization for propagation; and
(b)  require the removal or destruction of the animals at the

owner’s expense.

R657-3-36.  Violations.
(1)  Any violation of this rule is a class C misdemeanor, as

provided in Section 23-13-11.
(2)  Nothing in this rule shall be construed to supersede any

provision of Title 23, Wildlife Resources Code of Utah which
establishes a penalty greater than a class C misdemeanor.  Any
provision of this rule which overlaps a provision of that title is
intended only as a clarification or to provide greater specificity
needed for the administration of the provisions of this rule.

R657-3-37.  Certification Review Committee.
(1)  The division shall establish a Certification Review

Committee which shall be responsible for:
(a)  reviewing:
(i)  petitions to reclassify species and subspecies of

zoological animals;
(ii)  appeals of certificates of registration; and
(iii)  requests for variances to this rule;
(b)  making recommendations to the Wildlife Board.
(2)  The committee shall consist of the following

individuals:
(a)  the director or the director’s designee who shall

represent the director’s office and shall act as chair of the
committee;

(b)  the chief of the Aquatic Section;
(c)  the chief of the Wildlife Section;
(d)  the chief of the Public Services Section;
(e)  the state veterinarian or his designee; and
(f)  a person designated by the Department of Health.
(3)  The division shall require a fee for the submission of

a request provided in Section R657-3-38 and R657-3-39.

R657-3-38.  Request for Species Reclassification.
(1)  A person may make a request to change the

classification of a species or subspecies of zoological animal
provided in this rule.

(2)  A request for reclassification must be made to the
Certification Review Committee by submitting an application
for reclassification.

(3)(a)  The application shall include:
(i)  the petitioner’s name, address, and phone number;
(ii)  the species or subspecies for which the application is

made;
(iii)  the name of all interested parties known by the

petitioner;
(iv)  the current classification of the species or subspecies;
(v)  a statement of the facts and reasons forming the basis

for the reclassification; and
(vi)  copies of scientific literature or other evidence

supporting the change in classification.
(b)  In addition to the information required under

Subsection (a), the petitioner must provide any information
requested by the committee necessary to formulate a
recommendation to the Wildlife Board.

(3)(a)  The committee shall, within a reasonable time,
consider the request for reclassification and shall submit its
recommendation to the Wildlife Board.

(b)  The committee shall send a copy of its
recommendation to the petitioner and other interested parties
specified on the application.

(4)(a)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(i)  consider the committee recommendation; and
(ii)  any information provided by the petitioner or other

interested parties.
(b)  The Wildlife Board shall approve or deny the request

for reclassification based on the issuance criteria provided in
Section R657-3-14.

(5)  A change in species classification shall be made in
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accordance with Title 63, Chapter 46a, Administrative
Rulemaking Act.

(6)  A request for species reclassification shall be
considered a request for agency action as provided in Subsection
63-46b-3(3) and Rule R657-2.

R657-3-39.  Request for Variance.
(1)  A person may make a request for a variance to this rule

for the collection, importation, propagation, or possession of a
zoological animal classified as prohibited under this rule by
submitting a request for variance to the Certification Review
Committee.

(2)(a)  A request for variance shall include the following:
(i)  the name, address, and phone number of the person

making the request;
(ii)  the species or subspecies of zoological animal and

associated activities for which the request is made; and
(iii)  a statement of the facts and reasons forming the basis

for the variance.
(b)  In addition to the information required under

Subsection (a), the person making the request must provide any
information requested by the committee necessary to formulate
a recommendation to the Wildlife Board.

(3)  The committee shall, within a reasonable time,
consider the request and shall submit its recommendation to the
Wildlife Board.

(4)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(a)  consider the committee recommendation; and
(b)  any information provided by the person making the

request.
(5)(a)  The Wildlife Board shall approve or deny the

request based on the issuance criteria provided in Section R657-
3-14.

(b)  If the request applies to a broad class of persons and
not to unique circumstances of the applicant, the Wildlife Board
shall consider changing the species classification before issuing
a variance to this rule.

(6)(a)  If the request is approved, the Wildlife Board may
impose any restrictions on the person making the request
considered necessary for that person to maintain the standards
upon which the variance is made.

(b)  Any restrictions imposed on the person making the
request shall be included in writing on the certificate of
registration which shall be signed by the person making the
request before its issuance.

(7)  A request for variance shall be considered a request for
agency action as provided in Subsection 63-46b-3(3) and Rule
R657-2.

R657-3-40.  Appeal of Certificate of Registration Denial.
(1)  A person may appeal the denial of a certificate of

registration by submitting an appeal request to the Certification
Review Committee.

(2)  The request must be made within 30 days after the date
of the denial.

(3)  The request shall include:
(a)  the name, address, and phone number of the petitioner;
(b)  the date the request was mailed;

(c)  the species or subspecies of zoological animals and the
activity for which the application was made; and

(d)  supporting facts and other evidence applicable to
resolving the issue.

(4)  The committee shall review the request within a
reasonable time after it is received.

(5)  Upon reviewing the application and the reasons for its
denial, the committee may:

(a)  overturn the denial and approve the application; or
(b)  uphold the denial.
(6)  The committee may overturn a denial if the denial was:
(a)  based on insufficient information;
(b)  inconsistent with prior action of the division or the

Wildlife Board;
(c)  arbitrary or capricious; or
(d)  contrary to law.
(7)(a)  Within a reasonable time after making its decision,

the committee shall mail a notice to the petitioner specifying the
reasons for its decision.

(b)  The notice shall include information that a person may
seek Wildlife Board review of that decision.

(8)(a)  If the committee upholds the denial, the petitioner
may seek Wildlife Board review of the decision by submitting
a request for Wildlife Board review within 30 days after its
issuance.

(b)  The request must include the information provided in
Subsection (3).

(9)(a)  Upon receiving a request for Wildlife Board review,
the Wildlife Board shall, within a reasonable time, hold a
hearing to consider the request.

(b)  The Wildlife Board may:
(i)  overturn the denial and approve the application; or
(ii)  uphold the denial.
(c)  The Wildlife Board shall provide the petitioner with a

written decision within a reasonable time after making its
decision.

(10)  An appeal contesting initial division determination of
eligibility for a certificate of registration shall be considered a
request for agency action as provided in Subsection 63-46b-3(3)
and Rule R657-2.

KEY:  wildlife, animal protection, import restrictions,
zoological animals
April 16, 2002 23-14-18
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63-30-1 et seq.
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R657.  Natural Resources, Wildlife Resources.
R657-20.  Falconry.
R657-20-1.  Purpose and Authority.

Under authority of Section 23-17-7 and in accordance with
50 CFR 21, 2000 ed., which is incorporated by reference, this
rule provides the requirements and procedures for possessing
and using raptors for falconry.

R657-20-2.  Possession of Raptors.
(1)  Possession of any raptor, raptor egg, shell fragment,

semen, or any raptor part without a federal falconry permit and
a valid Falconry Certificate of Registration, license or Form 3-
186A is prima facie evidence that the raptor, raptor egg, shell
fragment, semen, or raptor part was illegally taken and is
illegally held in possession.

(2)  The only species of raptor that may be possessed,
transported, or used for falconry are:

(a)  raptors of the subfamily Accipitrinae, other than the
Bald Eagle, Haliaeetus leucocephalus;

(b)  raptors of the subfamily Falconinae; and
(c)  Great Horned Owl, Bubo virginianus and captive-bred

Eurasian Eagle-owl, Bubo bubo of the family Strigidae.

R657-20-3.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and Rule R657-6.
(2)  In addition:
(a)  "Bird Banding Laboratory band" means a permanent,

numbered, silver, aluminum band.
(b)  "Eyas" means a young raptor not yet capable of

sustained flight such as a nestling or fledgling.
(c)  "Falconry" means the sport of taking quarry by means

of a trained raptor.
(d)  "Form 3-186A" means the Migratory Bird Acquisition

and Disposition Report form.
(e)  "Imping" means to graft feathers to repair damage or to

increase flying capacity.
(f)  "Marker or band" means a numbered band issued by the

Service which, when affixed to a raptor’s leg, identifies an
individual raptor.

(g)  "Passage bird" means a first-year raptor capable of
sustained flight.

(h)  "Quarry" means any live animal.
(i)  "Raptor" means a bird of the families Accipitridae,

Falconidae, Tytonidae, or Strigidae.
(j)  "Service" means the U.S. Fish and Wildlife Service.
(k)  "State Forms" means annual reports and completed

Raptor Capture permits.
(l)  "Trial" means an organized falconry event where only

nonprotected wildlife, European Starlings (Sturnella neglecta),
House Sparrows (Passer domesticus), or Rock Doves/feral
pigeons (Columba livia) may be taken.

R657-20-4.  Federal Requirements.
(1)  A federal falconry permit is required before any person

may take, possess, transport, sell, purchase, barter, or offer to
sell, purchase, or barter raptors for falconry purposes.

(2)  Any person engaging in falconry must complete a
federal application form in accordance with 50 CFR 21.28.

(3)  Applications may be obtained from, and submitted to
the U.S. Fish and Wildlife Service, Migratory Bird Permit
Office, P.O. Box 25486, Denver Federal Center (60154),
Denver, CO. 80225-0486.

(4)(a)  A federal falconry permit issued or renewed under
50 CFR 21.28 expires on the date designated on the face of the
permit unless amended or revoked, but the term of permit shall
not exceed three years from the date of issuance or renewal.

(b)  Applicants for renewal of a permit must submit a
written application at least 30 days prior to the expiration date
of the permit.

R657-20-5.  Resident Certificate of Registration Application.
(1)  A resident applying for or renewing a Falconry

Certificate of Registration shall:
(a)  submit a completed falconry application to the

division; and
(b)  include the certificate of registration fee.
(2)  At the time of renewal, the current Falconry Certificate

of Registration and a federal falconry permit number must be
submitted on the falconry application.

R657-20-6.  Apprentice Class Falconer.
(1)  An apprentice class falconer shall be:
(a)  14 years of age or older; and
(b)  sponsored by a general or master class falconer for the

first two years of apprenticeship.
(2)  An apprentice obtaining their first Falconry Certificate

of Registration must answer correctly at least 80 percent of the
questions on a supervised examination provided and
administered by the division, relating to basic biology, care and
handling of raptors, literature, laws, rules, regulations, and other
appropriate subject matter.

(3)  If necessary, the examination may be taken again after
a 14 calendar-day waiting period.

(4)  A person may not take the falconry exam earlier than
two months before that person’s 14th birthday.

(5)  The sponsor shall provide advice for facilities and
equipment construction, trapping the first season, training the
raptor, and all other activities that will promote adequate care
and good health for the raptor and safety for the apprentice.  A
sponsor may not have more than three apprentices at one time.

(6)  In the event sponsorship is terminated, the holder of an
apprentice Falconry Certificate of Registration must obtain a
new sponsor within 30 calendar days of termination.

(7)  The division must be notified in writing concerning the
change in sponsor.  The sponsor’s name, state, Falconry
Certificate of Registration and federal falconry permit number
must be included in the notification.

(8)  An apprentice may not:
(a)  possess more than one raptor for falconry; and
(b)  obtain more than one raptor for replacement during any

12-month period from the date of the first capture.
(9)  An apprentice may possess only an American Kestrel

or a Red-tailed Hawk, which must be taken from the wild as a
passage bird by the apprentice during the passage season.

(10)  Re-examination and facilities inspection will be
required of any applicant who has not held a Falconry
Certificate of Registration or license for two consecutive years.
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(11)(a) Requests for class upgrades must be submitted to
the division in writing.

(b) Failure to comply with the rules and regulations of the
Wildlife Board may result in the denial of an upgrade.

R657-20-7.  General Class Falconer.
(1)  A general class falconer shall:
(a)  be 18 years of age or older;
(b)  show proof of having a valid Falconry Certificate of

Registration for at least 24 months; and
(c)  have at least two years of sponsor-verified experience

caring for, training, or hunting with raptors at the apprentice
level or its equivalent;

(i)  For purposes of this section, "two years of experience"
means at least four months caring for, training, or hunting with
raptors in each of two different 12-month periods.

(2)  Evidence that the applicant has had a valid raptor
license or permit in another state for at least 24 consecutive
months may be substituted for the apprentice Falconry
Certificate of Registration requirement.

(3)(a)  Verification of the two-year experience requires a
letter from the sponsor that details the applicant’s progress in
falconry and qualifications for upgrade; and

(b)  the appropriate federal Form 3-186A and state forms
indicating experience caring for raptors.

(4)  A general class falconer may not:
(a)  possess more than two raptors for falconry; and
(b)  obtain more than two raptors taken from the wild for

replacement birds during any 12-month period from the date of
first capture; or

(c)  take, transport, or possess a Golden Eagle (Aquila
chrysaetos) or any species listed as threatened or endangered in
50 CFR 17.

(5)(a)  Facilities inspection will be required of any
applicant who has not held a Falconry Certificate of Registration
or license for two consecutive years.

(b)  Re-examination will be required of any applicant who
has not held a Falconry Certificate of Registration or license for
five consecutive years.

(6)(a)  Requests for class upgrades must be submitted to the
division in writing.

(b)  Failure to comply with the rules and regulations of the
Wildlife Board may result in the denial of an upgrade.

R657-20-8.  Master Class Falconer.
(1)  A master class falconer shall:
(a)  show proof of having a valid general class Falconry

Certificate of Registration for at least 60 months; and
(b)  have at least five years experience caring for, training,

or hunting with raptors at the general class level or its
equivalent.

(i)  For purposes of this section, "five years of experience"
means at least four months caring for, training, or hunting with
raptors in each of five different 12-month periods.

(2)  Verification of the five-year experience requires the
appropriate federal Form 3-186A and state forms indicating
experience caring for raptors.

(3)  A master class falconer may not:
(a)  possess more than three raptors for falconry;

(b)  obtain more than two raptors taken from the wild for
replacement birds during any 12-month period from the date of
first capture; or

(c)  take from the wild:
(i)  more than one raptor listed as threatened in 50 CFR 17,

in any 12-month period, as part of the three bird limitation, and
then only in accordance with 50 CFR 17; or

(ii)  any species listed as endangered in 50 CFR 17, but
may transport or possess such species in accordance with 50
CFR 17.

(4)  A master class falconer may not take from the wild,
transport, or possess a Golden Eagle for falconry purposes
unless authorized in writing under 50 CFR 22.24.

(5)  A master class falconer may possess one Golden Eagle,
Aquila chrysaetos, for falconry purposes pursuant to 50 CFR
22.24, Eagle Permits, and as provided in Subsections (i) through
(ii).

(i)  The registrant may not obtain or possess more than one
Golden Eagle during a 12-month period; and

(ii)  the golden eagle held by the registrant shall be
included in the three-bird limitation of the master class falconer
in accordance with 50 CFR 17.

R657-20-9.  Facilities and Equipment.
(1)  Before a person may obtain a Falconry Certificate of

Registration, the raptor housing facilities and equipment shall
be inspected by a division representative and must be certified
as meeting the requirements of this section.

(2)(a)  The primary consideration for raptor housing
facilities whether indoor mews or outdoor weathering area is
protection from the environment, predators, and undue
disturbance.

(b)  A person may not possess a raptor without either an
indoor facility or an outdoor facility as provided in Section
R657-20-10 and R657-20-11.

R657-20-10.  Indoor Facilities.
(1)  An indoor facility or mews must be large enough to

allow easy access for caring for the raptor housed in the facility.
(2)  If more than one raptor is to be kept in the mews, the

raptors must be tethered or separated by partitions and the area
for each raptor must be large enough to allow the raptor to fully
extend its wings.

(3)  There must be at least one window, protected on the
inside by vertical bars, spaced narrower than the width of the
raptor’s body, and a secure door that can be easily closed.

(4)  The floor of the mews must allow for easy cleaning
and be well drained.

(5)  Adequate perches must be provided to ensure the
health, safety and protection of the raptor.

R657-20-11.  Outdoor Facilities.
(1)  Outdoor facilities or weathering areas must be fenced

and covered with netting or wire, or roofed to protect the raptor
from disturbance and attack by predators.

(2)  The enclosed area must be large enough to ensure the
raptor cannot strike the fence when flying from the perch.

(3)  Protection from excessive sun, wind, and inclement
weather must be provided for each raptor.
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(4)  Adequate perches must be provided to ensure the
health, safety and protection of the raptor.

R657-20-12.  Equipment.
The following items shall be in the possession of the

applicant before a federal falconry permit or Falconry Certificate
of Registration may be obtained:

(1)(a)  At least one pair of Alymeri jesses or similar type
constructed of pliable, high quality leather or suitable synthetic
material to be used when any raptor is flown free.

(b)  Traditional one-piece jesses may be used on raptors
when not being flown.

(2)  At least one flexible, weather-resistant leash and one
strong swivel of acceptable falconry design.

(3)  At least one suitable container, two to six inches deep
and wider than the length of the raptor, for drinking and bathing
for each raptor.

(4)  At least one weathering area perch of an acceptable
design for each raptor.

(5)  A reliable scale or balance suitable for weighing the
raptor held and graduated to increments of not more than one-
half ounce.

R657-20-13.  Federal Form 3-186A.
A falconer may not take, purchase, receive, or otherwise

acquire, sell, barter, transfer, or otherwise dispose of any raptor
unless the falconer completes a federal Form 3-186A and
submits the blue copy to the division and the remaining copies
to the Service within five calendar days of the transaction.

R657-20-14.  Temporary Possession For Care.
(1)(a)  A raptor possessed under authority of a Falconry

Certificate of Registration may be temporarily held by a person
other than the possessor of record for maintenance and care for
a period not to exceed 30 calendar days.

(b)  The raptor must be accompanied at all times by a copy
of the properly completed federal Form 3-186A or copy
designating the falconer as the possessor of record and by a
signed, dated statement from the falconer authorizing temporary
possession.

(c)  The temporary possessor must hold a valid Falconry
Certificate of Registration in the appropriate class designation
and have adequate facilities.

R657-20-15.  Permanent Transfer.
A falconer may permanently transfer a raptor to:
(1)  another falconer of appropriate class designation with

a valid Falconry Certificate of Registration and adequate
facilities; or

(2)  a raptor propagator or special purpose possession
permittee who has the appropriate certificates, licenses, permits
and Form 3-186A.

R657-20-16.  Purchase or Sale of Captive-Bred Raptors.
(1)  Only general and master class falconers may purchase

or sell captive-bred raptors.
(2)  Before a captive-bred raptor is purchased or sold,

bartered or gifted it shall be properly banded.

R657-20-17.  Importation Requirements for Residents and
Nonresidents.

(1)(a)  A person is not required to obtain an importation
certificate of registration to possess a raptor brought into Utah
from another state when the raptor is to be used for falconry
purposes.

(b)  A raptor used for any purpose other than falconry is
governed by Rule R657-3.

(2)  If any raptor is brought into the state on a permanent
basis, the band number must be presented to the division within
five business days of the arrival of the raptor into the state.

(3)  A raptor brought into the state for any purpose is
governed by Rule R58-1-4.

R657-20-18.  Nonresidents Establishing Residency.
(1)  A falconer may not claim residency in more than one

state or possess a resident falconry license or Falconry
Certificate of Registration from more than one state.

(2)  A nonresident falconer entering the state to establish
residency may possess legally obtained raptors during the six-
month domicile period while establishing residency.

(3)  A copy of the previous state’s valid falconry license, a
current federal falconry permit number, a valid health certificate
and the band number of the raptor held in possession must be
presented to the division upon entering the state.

(4)  The falconer must have the proper facilities and
equipment.  A facilities inspection is required.

(5)  If the raptor is to be flown or exercised during the six-
month domicile period, a valid falconry license from the
previous state and a current federal falconry permit are required.

(6)  If the raptor is to be used for falconry during the six-
month domicile period, a valid falconry license from the
previous state, a current federal falconry permit number and the
appropriate nonresident game license are required.

(7)  Upon completion of the residency requirement, a new
resident applying for a Falconry Certificate of Registration must
submit to the division:

(a)  a completed falconry application;
(b)  the certificate of registration fee;
(c)  a copy of a valid falconry license from the former state

of residency indicating class designation; and
(d) their valid federal falconry permit number.

R657-20-19.  Facilities for Raptors in Transit.
To ensure the health, safety and protection of any raptor

being transported or held, temporary facilities must be provided
with an adequate perch and protected from extreme
temperatures and excessive disturbance, for a period not to
exceed 30 calendar days.

R657-20-20.  Change of Address.
Any falconer who possesses a raptor and moves or changes

the address of where the raptor is being held must notify the
division in writing of the change of address within five business
days.  An inspection of facilities may be required at the new
location.

R657-20-21.  Release to the Wild.
Prior to releasing any raptor to the wild:
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(1)  the raptor band shall be removed by a division
representative; and

(2)  a Bird Banding Laboratory band shall be attached to
the raptor by a division representative.  Banding is by
appointment only.

R657-20-22.  Escape or Death.
(1)  The division must be notified upon escape or death of

a raptor.
(2)  Within five business days of the escape or death of any

raptor, the appropriate copies of the federal Form 3-186A must
be provided to the division and the Service.

(3)  Within five business days, the band from a raptor that
dies must be presented to a division representative with the
corresponding federal Form 3-186A.

R657-20-23.  Feathers.
Feathers that are molted or feathers from raptors held in

captivity that die may be retained and exchanged for imping
purposes by falconers with a valid Falconry Certificate of
Registration.

R657-20-24.  Certificate of Registration Renewal and Annual
Report Forms.

(1)  Resident falconers wishing to renew a valid Falconry
Certificate of Registration must submit a completed Falconry
Certificate of Registration renewal form to the division upon or
before the expiration date specified on the Falconry Certificate
of Registration.

(2)  Resident falconers holding a valid Falconry Certificate
of Registration must submit a completed falconry annual report
form to the division by January 31 of each year.

(3)  Residents who do not hold a valid Falconry Certificate
of Registration or do not submit a certificate of registration
renewal form by the date specified on the certificate of
registration and maintain raptors in possession are in violation
of unlawful captivity of protected wildlife under Section 23-13-
4.

(4)  Any raptor not listed on the falconry annual report or
federal Form 3-186A may be seized.

(5)  Failure to submit the appropriate records and reports
may result in revocation, suspension or denial of a Falconry
Certificate of Registration or upgrade.

R657-20-25.  Inspection of Raptors, Facilities, Certificates of
Registration, and Documents.

As a condition of obtaining a Falconry Certificate of
Registration, the falconer agrees to reasonable administrative
inspections of raptors, facilities equipment, appropriate permits,
licenses, certificates of registration and forms.

R657-20-26.  Taking Raptors from the Wild.
(1)  A person may not take any raptor from the wild

without first obtaining a Raptor Capture Permit from the
division.

(2)(a)  A raptor may be taken by traps or nets that are
humane in their operation and use.

(b)  Examples of acceptable devices are the bal-chatri, dho-
gazza, harness-type, phi trap, and bow net traps.

(c)  Trapping devices must be constantly attended while in
use.

(d)  Protected wildlife may not be used to capture raptors.

R657-20-27.  Capture Permits.
(1)  A person must possess a valid Falconry Certificate of

Registration and federal falconry permit prior to obtaining a
Raptor Capture Permit.

(2)(a)  Prior to capturing or attempting to capture any
raptor a falconer must obtain a Raptor Capture Permit from a
division office.

(b)  The Raptor Capture Permit, federal falconry permit
and Falconry Certificate of Registration must be in possession
while pursuing, capturing or attempting to capture a raptor.

(3)  An apprentice class Raptor Capture Permit is valid for
the passage season capture of:

(a)  one American Kestrel; or
(b)  one passage Red-tailed Hawk.
(4)  A general or master class Raptor Capture Permit is

valid for one eyas or one passage raptor listed in Subsection
(10) or (11), respectively in accordance with the restrictions and
limitations of this rule.

(5)  Raptor Capture permits are non-transferable and non-
assignable and can only be used by the person specified on the
permit.  Raptor Capture permits are valid only for the season
specified on the permit.

(6)(a)  Nonresidents wishing to purchase a Raptor Capture
Permit and not participating in the sport of falconry in the state
are not required to purchase a Utah Falconry Certificate of
Registration or license.

(b)  However, nonresidents must show proof of a valid
federal falconry permit and falconry license issued by their state
of residency.

(7)  Falconers shall not retain and transport more than one
captured raptor per capture permit.

(8)  Any person who captures a raptor must have it banded
in accordance with Section R657-20-31.

(9)  Capture of eyas raptors is allowed only for the
following species:

(a)  Northern Harrier, Circus cyaneus;
(b)  Sharp-shinned Hawk, Accipiter striatus;
(c)  Cooper’s Hawk, Accipiter cooperi;
(d)  Northern Goshawk, Accipiter gentilis;
(e)  Swainson’s Hawk, Buteo swainsoni;
(f)  Red-tailed Hawk, Buteo jamaicensis;
(g)  Ferruginous Hawk, Buteo regalis;
(h)  Golden Eagle, Aquila chrysaetos
(i)  American Kestrel, Falco sparverius;
(j)  Peregrine Falcon, Falco peregrinus;
(k)  Prairie Falcon, Falco mexicanus; and
(l)  Great Horned Owl, Bubo virginianus;
(10)  Capture of passage raptors is allowed only for the

following species:
(a)  Northern Harrier, Circus cyaneus;
(b)  Sharp-shinned Hawk, Accipiter striatus;
(c)  Cooper’s Hawk, Accipiter cooperi;
(d)  Northern Goshawk, Accipiter gentilis;
(e)  Harris’s Hawk, Parabuteo unicinctus;
(f)  Swainson’s Hawk, Buteo swainsoni;
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(g)  Red-tailed Hawk, Buteo jamaicensis;
(h)  Ferruginous Hawk, Buteo regalis;
(i)  Rough-legged Hawk, Buteo lagopus;
(j)  Golden Eagle, Aquila chrysaetos
(k)  American Kestrel, Falco sparverius;
(l)  Merlin, Falco columbarius;
(m)  Gyrfalcon, Falco rusticolus;
(n)  Prairie Falcon, Falco mexicanus; and
(o)  Great Horned Owl, Bubo virginianus.

R657-20-28.  Legal Birds.
(1)(a)  Eyasses may be taken from the wild only by general

and master class falconers as provided in Subsections (a)
through (d).

(b)  Eyasses, except Great Horned Owls and Peregrine
Falcons, may be taken from May 13, unless May 13 is a Sunday,
in which case the season shall begin the following day through
July 15 and during the third weekend in July.

(c)  Great Horned Owl eyasses may be taken from the wild
during the first two Saturdays of April and from May 13, unless
May 13 is a Sunday, in which case the season shall begin the
following day through July 15 and during the third weekend in
July.

(d)  Peregrine Falcon eyasses may be taken in accordance
with R657-20-29(4).

(e)  No more than two eyasses may be taken by the same
falconer.

(2)  Passage raptors may be taken from the wild only from:
(a)  September 1 through October 31 on weekends and

legal holidays, unless September 1 is a Sunday, in which case
the season shall begin the following weekend or legal holiday;
and

(b)  November 1, unless November 1 is a Sunday, in which
case the season shall begin the following day through January
31.

(3)  Only American Kestrels and Great Horned Owls may
be taken when over one year of age.

(4)  An eyas may not be taken from a nest containing only
a single eyas.

(5)  One or more eyasses must be left in a nest from which
any eyas has been removed.

(6)  The date of capture, sex of raptor, and the location of
the capture must be recorded precisely, to within 100 meters, on
the Raptor Capture Permit.  Precise nest locations will be held
for use by the division and not made available to the public.

(7)(a)  The division falconry coordinator shall determine on
an annual basis the number of capture permits issued for the
taking of eyas raptors listed on Utah’s current sensitive species
list.

(b)  Notice of any limitations on the number of eyas capture
permits for sensitive raptors shall be made by February 7 of each
year.

(c)  Application procedures for taking sensitive raptor
species limited by the falconry coordinator are provided in
Section R657-20-41.

R657-20-29.  Resident - Legal Birds by Class Designation.
(1)(a)  An apprentice class falconer may possess only one

American Kestrel or one Red-tailed Hawk in accordance with

Section R657-20-6, Apprentice Class Falconer.
(b)  Only first-year Red-tailed Hawks may be taken, while

first-year or older American Kestrels may be taken.
(c)  Eyasses may not be taken.
(2)  A general class falconer may not possess more than

two raptors and may not obtain more than two raptors taken
from the wild for replacement birds during a 12-month period.

(3)  A master class falconer may not possess more than
three raptors and may not obtain more than two raptors taken
from the wild for replacement birds during a 12-month period,
except Golden Eagles.

(4)  A resident general or master class falconer may apply
each year to take one eyas Peregrine Falcon, Falco peregrinus,
from the wild on the first two Saturdays of May and from May
13, unless May 13 is a Sunday, in which case the season will
begin the following day through June 30.

(5)(a)  Any resident general or master class falconer may
apply each year to take one passage Peregrine Falcon from the
wild from:

(i)  September 1 through October 31 on weekends and
legal holidays, unless September 1 is a Sunday, in which case
the season shall begin the following weekend or legal holiday;
and

(ii)  November 1, unless November 1 is a Sunday, in which
case the season will begin the following day through November
30.

(b)  Any captured Peregrine Falcon banded with a Bird
Banding Laboratory band (numbered aluminum) must be
released immediately.

(c)  The band number, date of trapping, and precise
location, within 100 meters, of the banded falcon must be
reported to the falconry coordinator as soon as possible.

(d)  Passage take of Peregrine Falcons will not be allowed
unless approved by the Service.

(e)  Application procedures for taking eyas or passage
Peregrine Falcons are provided in Section R657-20-41.

(6)(a)  The number of resident permits issued annually for
the taking of eyas Peregrine Falcons may not exceed 10; and

(b)  take is limited to Beaver, Iron, Washington, Piute,
Wayne, Garfield, Kane, and San Juan counties and the area
south of Interstate 70 in Grand, Emery and Sevier counties.

(c)  In addition to following the requirements provided in
Section R657-20-28(4) through R657-20-28(6), a falconer
taking or attempting to take an eyas Peregrine Falcon must
abide by the following:

(i)  an eyas may not be removed from its nests prior to 10
days of age;

(ii)  nests may not be entered when young are 28 days or
more of age;

(iii)  recently fledged young may be trapped within 100
meters of the nest;

(iv)  three plucked breast feathers from any captured eyas
must be presented to the division within five business days of
capture.

(7)  The number of resident and nonresident permits issued
annually for the take of passage Peregrine Falcons may not
exceed that number set by the Service.

R657-20-30.  Nonresident- Legal Birds by Class Designation.
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(1)(a)  A nonresident general or master class falconer may
apply each year to take one eyas from the wild pursuant to
R657-20-28.

(b)  Any nonresident general or master class falconer may
apply each year to take one passage bird from the wild pursuant
to R657-20-28.

(2)  Application procedures for taking an eyas are provided
in Section R657-20-41.

(4)  The number of nonresident permits issued annually
may not exceed the following:

(a)  Sharp-shinned Hawk, Accipiter striatus 10;
(b)  Cooper’s Hawk, Accipiter cooperi 20;
(c)  Northern Goshawk, Accipiter gentilis 5;
(d)  Red-tailed Hawk, Buteo jamaicensis 20;
(e)  American Kestrel, Falco sparverius 20;
(f)  Merlin, Falco columbarius 10, passage take only;
(g)  Gyrfalcon, Falco rusticolus 5, passage take only;
(h)  Prairie Falcon, Falco mexicanus 20; and
(i)  Great Horned Owl, Bubo virginianus 20;
(j)  Peregrine Falcon, Falco peregrinus 1, eyas only, in

accordance with restrictions set forth in R657-20-29(4), R657-
20-29(8)(b) and R657-20-29(8)(c).

(5)  Nonresidents may not take any other species.

R657-20-31.  Banding Raptors.
(1)(a)  A falconer who has captured a raptor from the wild

must notify the division by telephone within two business days
to receive a federal falconry band.

(b)  Upon notification, the division shall issue a federal
falconry band number to the falconer and mail the federal
falconry band to the falconer.

(2)  Upon receiving the federal falconry band, the falconer
must attach the band to the raptor’s leg.

(3)  Within five business days of notifying the division of
the capture, the falconer must submit:

(a)  a completed Raptor Capture permit, with the precise
location of capture within 100 meters; and

(b)  the blue copy of the federal Form 3-186A.
(4)  A falconer may remove the rear tab on a band and may

smooth any imperfect surface, provided the integrity of the band
and numbering are not affected.

(5)(a)  A person may not remove, transfer, alter,
counterfeit, or deface a raptor band, except a band that is
causing damage to a raptor may be removed only if the band is
affecting the health or safety of the raptor.

(b)  The raptor must be presented to a division
representative and a replacement band placed on the raptor’s
other leg.  Banding is by appointment only.

(c)  The detached band must be surrendered to the division
at the time of re-banding.

(6)  The division must be notified of any raptor acquired or
brought into the state on a permanent basis without a band.  The
raptor must be presented to a division representative for
banding.

R657-20-32.  Recovery and Capture of Banded Raptors.
(1)  An escaped raptor banded with a federal falconry band

may be recovered at any time.
(2)  Notification of recovery must be made to a division

representative followed with a written notice within five
business days.

(3)  The division requires notification of the capture date
and precise location, within 100 meters, of any raptor marked
with a Bird Banding Laboratory band.

R657-20-33.  Meets or Trials.
(1)  A nonresident entering Utah to participate in the sport

of falconry at an organized meet must first obtain a nonresident
falconry meet license.

(2)  A falconry meet license may be obtained by
completing an application and submitting the application and
appropriate fees to the division.

(3)  The falconry meet license is valid only for nonresidents
and only for five consecutive days as designated on the license.

(4)  The holder of a nonresident falconry meet license may
engage in the sport of falconry on protected wildlife during the
specified five-day period in accordance with the applicable
proclamations of the Wildlife Board.

(5)  A nonresident participating in an organized meet for
more than five consecutive days must obtain appropriate
licenses, permits, tags, and stamps as provided in the
proclamations of the Wildlife Board if protected wildlife is
pursued.

(6)  A falconry meet license is not required for
participation in a falconry trial.

(7)(a)  An organizer of a falconry meet must obtain prior
approval from the Wildlife Board to conduct the falconry meet.

(b)  An organizer of a falconry trial must obtain landowner
permission and prior approval from the division to conduct the
falconry trial.

(c)  A falconry meet or trial may not be held on state
waterfowl and wildlife management areas from April 1 through
August 15, except in those areas approved by the division.

R657-20-34.  Use of Propagated Game Birds for Meets and
Trials.

A person may hold a meet or trial or may train a raptor
using legally propagated and acquired game birds under the
following provisions:

(1)  The promoter of a meet or trial or a person training a
raptor must have an invoice in his possession showing lawful
possession of the game birds.

(2)  Each game bird must be marked before release with a
band purchased from the division.  A band must remain attached
to each game bird until the game bird is consumed.  A person
may not use the same band on more than one game bird.

(3)  Once a released game bird escapes the raptor it is
considered wild and may not again be pursued, except during
the open season for that species as specified in the applicable
proclamations of the Wildlife Board.

(4)  A person may not possess a live game bird for more
than 60 calendar days without first obtaining an Aviculture
Certificate of Registration.

R657-20-35.  Certificates of Registration, Licenses, Permits,
and Stamps.

(1)  A person must possess a valid federal permit and a
valid Falconry Certificate of Registration or license from that
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person’s state of residency while engaging in falconry.
(2)  The Falconry Certificate of Registration or license

allows the person to use a raptor to take coyote, field mouse,
gopher, ground squirrel, jackrabbit, muskrat, raccoon, European
Starling, House Sparrow, and rock dove/feral pigeon.

(3)  A falconer releasing a raptor on protected wildlife, not
held in private ownership, must obtain the appropriate licenses,
permits, tags, certificates of registration and stamps as provided
in the applicable rules and proclamations of the Wildlife Board.

(4)  A federal waterfowl stamp is required of a person 16
years of age or older to hunt migratory waterfowl.

R657-20-36.  Seasons and Bag and Possession Limits.
(1)  The hunting of:
(a)  upland game shall be done in accordance with the rule

and proclamation of the Wildlife Board for taking upland game
species.

(b)  waterfowl, Wilson’s snipe, and coot shall be done in
accordance with the rule and proclamation of the Wildlife Board
for taking those species.

(c)  Mourning Dove and Band-tailed Pigeon shall be done
in accordance with the rules and proclamations of the Wildlife
Board for those species.

(2)  Bag and possession limits do not apply to coyote, field
mouse, gopher, ground squirrel, jackrabbit, muskrat, raccoon,
European Starling, House Sparrow, and rock dove/feral pigeon.

(3)  Nothing in this rule shall be construed to allow the
intentional taking of protected wildlife in violation of federal or
state laws, rules, regulations, or proclamations.

R657-20-37.  Training.
Raptor training is not allowed on state waterfowl and

wildlife management areas from April 1 through August 15,
unless otherwise authorized.

R657-20-38.  Firearms.
A person may not possess a firearm while pursuing any

quarry with a raptor, unless the person is licensed to carry a
concealed weapon in accordance with Title 53, Chapter 5, Part
7 of the Utah Code and is not utilizing the concealed weapon to
hunt or take wildlife.

R657-20-39.  Other Uses of Raptors.
(1)(a)  A general or master class falconer who possesses a

raptor for falconry purposes is not required to obtain an
education certificate of registration to use the raptor for
educational purposes provided money or consideration is not
involved.

(2)(a)  An apprentice falconer who possesses a raptor for
falconry purposes is required to obtain an education certificate
of registration to use the raptor for educational purposes.

(b)  The division will provide the education certificate of
registration at no cost provided money or consideration is not
involved.

(3)  A person who possesses a raptor for any purpose other
than falconry, including raptor propagation, educational uses,
and rehabilitation, shall obtain the appropriate authorization
from the division as provided in Rule R657-3 and the
appropriate authorization from the Service.

R657-20-40.  Application Procedures and Drawings for
Capture of Peregrine Falcons, Sensitive Raptors, and
Nonresident Legal Birds.

(1)  Applications for Raptor Capture Permits must be made
for:

(a)  Peregrine Falcons;
(b)  sensitive raptor species limited by the falconry

coordinator pursuant to Section R657-20-28(7), and;
(c)  nonresident legal birds.
(2)  Application forms are provided by the division.
(3)  An applicant must submit a complete and accurate

application with:
(a)  a copy of their valid Falconry Certificate of

Registration or valid license from their state of residency,
indicating the falconry class designation;

(b)  a copy of their valid federal permit, indicating the
falconry class designation; and

(c)  the application handling fee.
(4)(a)  Applications for taking an eyas raptor must be

received through the mail by 5 p.m. on the last Friday of
February.

(b)  Applications for taking a passage raptor must be
received through the mail by 5 p.m. on the last Friday of June.

(5)(a)  If necessary, a drawing will be held for those species
that have more applicants than available permits.

(b)  Remaining permits will be available to falconers of the
appropriate class and residency on a first-come first-served basis
after the drawing.

KEY:  wildlife, birds, falconry*
April 16, 2002 23-17-7
Notice of Continuation March 1, 2002 50 CFR 21



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 367



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 368

R657.  Natural Resources, Wildlife Resources.
R657-27.  License Agent Procedures.
R657-27-1.  Purpose and Authority.

Under Section 23-19-15, this rule provides the application
procedures, standards, and requirements for wildlife license
agents.

R657-27-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Application" means a written request to be authorized

by the division to sell wildlife documents.
(b)  "Conditional Big Game Permit Sales Agreement"

means a supplemental agreement to the License Agent
Authorization allowing a license agent to sell big game hunting
permits that are held under a quota.

(c)  "License agent" means a person authorized by the
division to sell wildlife documents.

(d)  "License Agent Authorization" means an agreement
between the division and a license agent, allowing a license
agent to sell wildlife documents.

(e)  "Presiding officer" means the director of the division
or the director’s designee.

(f)  "Remuneration" means money that a license agent
receives for each wildlife document sold as provided in Section
23-19-15.

(g)  "Wildlife documents" means licenses, permits, tags and
Heritage Certificates.

R657-27-3.  Application.
(1)  License agent applications may be obtained from the

Licensing Section in the Salt Lake Office.
(2)  License agent applications shall be accepted from any

person located within Utah or in close proximity to Utah.
(3)  Applications shall be processed within 30 days.
(4)  The applicant must:
(a)  complete and return the application to the Licensing

Section in the Salt Lake Office; and
(b)  pay a non refundable application fee.
(5)  A separate application and application fee must be

submitted for each location where wildlife documents will be
sold.

R657-27-4.  License Agent Eligibility - Reasons for
Application Denial - Term of Authorization.

(1)  The division may deny a license agent application for
any of the following reasons:

(a)  A sufficient number of license agents already exist in
the area;

(b)  The applicant does not have adequate security
including a safe or locking cabinet in which to store wildlife
documents;

(c)  The applicant has previously been authorized to sell
wildlife documents and the applicant:

(i)  failed to comply with the license agent authorization or
any provision of statute or rule governing license agents; or

(ii)  was terminated by the division as a license agent;
(d)  The applicant provided false information on the license

agent application;

(e)  The applicant has been convicted of a wildlife related
violation.

(2)  The division shall send the applicant a written notice
stating the reason for denial.

(3)  If the division approves the license agent application
a license agent authorization shall be sent to the applicant.

(4)  The license agent authorization is not effective until:
(a)  it is signed and notarized by the applicant; and
(b)  signed by the director.
(5) The license agent authorization must be returned to the

Licensing Section in the Salt Lake Office within 30 days of
being received.

(6)  Each license agent authorization shall be established
for a term of five years.

R657-27-5.  Surety Bond Requirement.
(1)  After approval, but before the license agent

authorization is executed, the division may require the applicant
to post a reasonable surety bond in an amount determined by the
division.

(2)  The division may require any existing license agent to
obtain a reasonable surety bond in an amount determined by the
division after providing the license agent with 30 days written
notice.

(3)  The division may require a reasonable increase in the
amount of the bond after providing the license agent with 30
days written notice.

R657-27-6.  License Agent Big Game Permit Sales
Agreement.

(1)  Upon approval of license agent authorization, a license
agent may only sell any big game permits held under a quota by
entering into a Conditional Big Game Permit Sales Agreement
with the division.

(2)  The division shall, prior to May 1 annually, send a
Conditional Big Game Permit Sales Agreement form to each
authorized license agent eligible to sell wildlife documents.

(3)(a)  The license agent shall:
(i)  complete all information indicated in the agreement;

and
(ii)  sign and date the agreement.
(b)  The license agent signature must be notarized.
(c)  The agreement must be returned by mail or hand-

delivery to any division office and must be received no later
than the date indicated under the terms on the agreement form.
Facsimiles will not be accepted.

(d)  Agreements received after the date as indicated on the
agreement form may be returned.

(4)(a)  The division may not enter into an agreement with
any license agent who was given reasonable notice of the time
period for entering into the agreement and fails to return a
complete agreement to the division.

(b)  The division may notify a license agent who has made
an error in completing the agreement form and may afford an
opportunity for correction.  However, if the division is unable
to contact the license agent within two weeks following the
filing date indicated on the agreement and correct the error, the
agreement shall be void and the license agent may not receive
authorization to sell big game permits held under a quota.
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(5)  By signing the agreement, the license agent agrees to
abide by the terms of the agreement.

R657-27-7.  License Agent Obligations.
(1)  Each license agent shall:
(a)  report all wildlife document sales to the division on or

before the 10th day of each month;
(b)  remit all proceeds from wildlife document sales, minus

remuneration, to the division on or before the 10th day of each
month;

(c)  retain all money obtained from wildlife document sales
separate from the private funds of the license agent except
remuneration;

(d)  keep wildlife documents out of the public view during
business hours;

(e)  keep wildlife documents in a safe or locked cabinet
after business hours;

(f)  display all signs and distribute proclamations provided
by the division;

(g)  have all sales clerks and management staff available for
sales training; and

(h)  maintain a License Agent Manual provided by the
division and make it available to the license agent’s staff.

R657-27-8.  Lost or Stolen Wildlife Documents.
(1)  The license agent shall act as bailee for purposes of

safeguarding all wildlife documents issued to the agent by the
division.

(2)(a)  The license agent shall remit full payment to the
division for any wildlife documents lost, stolen, or unaccounted
for unless otherwise relieved for good cause by the director.

(b)  Payments made to the division for any wildlife
documents that are lost or unaccounted for may be refunded if
the wildlife documents are returned to the Licensing Section in
the Salt Lake office by June 30 of the current fiscal year.

R657-27-9.  Audits.
(1)  License agents are subject to an audit without prior

notification anytime during normal business hours to assess
financial and procedural compliance with statute, rule, and the
terms of the license agent authorization.

(2)  The division shall provide a written report to the
license agent of any finding of noncompliance within five days
of the completion of the audit.

R657-27-10.  Checks Returned for Non-sufficient Funds.
(1)  The division may require a license agent to remit

payment for wildlife documents in the form of a cashiers check
or money order if any check from a license agent is returned to
the division for non sufficient funds.

(2)  The presiding officer may revoke a license agent
authorization pursuant to Section 63-46b-20 if payment is not
made to the division within five business days after the license
agent receives written notification of the returned check.

R657-27-11.  Change of Business Ownership.
(1)  License agent authorizations are nontransferable.
(2)  The license agent shall notify the division of any

anticipated change of ownership of the license agent’s business

at least 30 days prior to the change of ownership.
(3)  Prior to change of ownership the license agent shall:
(a)  remit payment for all wildlife documents sold minus

remuneration; and
(b)  return all unsold wildlife documents to the division.

R657-27-12.  Revocation of License Agent Authorization.
(1)  The presiding officer may revoke a license agent

authorization pursuant to Chapter 46b, Title 63, Utah
Administrative Procedures Act, if the presiding officer
determines that the agent or the agent’s employee violated:

(a)  the terms of the license agent authorization;
(b)  the terms of the Big Game Permit Sales Agreement;
(c)  any provision of Title 23, Wildlife Resources Code; or
(d)  any rule promulgated under Title 23, Wildlife

Resources Code.
(2)  The presiding officer may hold a hearing to determine

matters relating to the license agent revocation if the license
agent makes a written request for a hearing within 10 days after
the notice of agency action is issued.

R657-27-13.  Termination of Authorization by the License
Agent.

(1)  A license agent may terminate a license agent
authorization by submitting a written request to the Licensing
Section in the Salt Lake Office.

(2)  Any request for termination shall state the requested
date of termination.

(3)  On or before the effective date of termination the
license agent shall:

(a)  discontinue selling wildlife documents;
(b)  return all unsold wildlife documents to the division;

and
(c)  return to the division any signs, proclamations or other

information provided by the division.
(4)  On or before the 10th day of the month following the

date of termination the license agent shall remit payment for all
wildlife documents minus remuneration to the division.

R657-27-14.  Reapplying for a License Agent Authorization.
(1)  The division may not renew a license agent

authorization.
(2)  At the end of the five-year term of authorization to sell

wildlife documents, a license agent may reapply for a license
agent authorization by following the application procedures
prescribed in this rule.

R657-27-15.  Violation.
(1)  It is unlawful for a license agent to sell:
(a)  any wildlife documents in violation of the License

Agent Authorization; or
(b)  any big game permits in violation of the Big Game

Permit Sales Agreement.

KEY:  licensing, wildlife, wildlife law, rules and procedures
March 26, 2001 23-19-15
Notice of Continuation April 10, 2002
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R657.  Natural Resources, Wildlife Resources.
R657-50.  Error Remedy Rule.
R657-50-1.  Purpose and Authority.

(1)  Under the authority of Sections 23-14-19, 23-19-1, and
23-19-38 this rule is established to provide guidelines for
identifying and resolving errors resulting in the:

(a)  rejection of a license, permit, tag, or Certificate of
Registration (COR) application;

(b)  denial of a license, permit, tag, or COR; or
(c)  incorrect issuance of a license, permit, tag or COR.
(2)  This rule provides standards and procedures in the

identification and resolution of division errors, third party errors
and petitioner errors.

R657-50-2.  Policy.
(1)(a)  The Division receives hundreds of thousands of

applications and issues tens of thousands of wildlife documents
each year through a variety of distribution methods, including:

(i)  drawings;
(ii)  over-the-counter sales;
(iii)  license agent sales; and
(iv)  online sales.
(b)  The application procedures and eligibility requirements

for wildlife documents are set forth in Utah Code, Title 23, and
Utah Administrative Code Rules, Title R657.

(c)  The public must comply with the procedures and
requirements set forth in the statutes and rules identified in
Subsection (1)(b).

(d)  The Division recognizes, however, that errors may be
made by the Division in processing and issuing wildlife
documents.  Therefore, procedures are needed for evaluation,
identification and resolution of errors.

(2)(a)  The Division may notify petitioners of rejection
status for wildlife document applications completed incorrectly
as provided under the applicable application correction
procedures set forth in the respective statutes and rules
identified in Subsection (1)(b).

(b)  The Division may use the data on file to correct
rejection status applications.  Ultimately, however, it is the
responsibility of the petitioner to provide all necessary
information as required on the application.

(3)(a)  The Division may mitigate division and third party
errors when issuing wildlife documents by:

(i)  extending a deadline;
(ii)  issuing a refund on an erroneously collected fee;
(iii)  issuing the correct wildlife document; or
(iv)  authorizing an incorrectly issued wildlife document.
(b)  Any mitigation efforts shall be subject to the Division’s

determination that the petitioner shall not receive an unfair
benefit from the mitigation.

(c)  The Division may not mitigate errors caused in whole
or part by the petitioner’s knowing violation of statute, rule or
proclamation.

(d)  This rule applies only to errors adversely effecting a
petitioner that cannot be remedied through compliance with
existing processes and procedures set in statute, rule or
proclamation.

(e)  The Division may refund any fee collected in error.

R657-50-3.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2,

and the applicable rules as provided in Section R657-50-1(b).
(2)  In addition:
(a)(i)  "Division error" means the Division or one of its

license agents erroneously:
(A)  provides information to the petitioner, which the

petitioner relied upon to their detriment in obtaining, or
attempting to obtain a wildlife document;

(B)  rejects a properly completed and accurate wildlife
document application;

(C)  incorrectly issues a wildlife document; or
(D)  incorrectly denies issuing a wildlife document.
(ii)  "Division error" does not include any error made by

the Division or its agents acting in reliance upon inaccurate
information provided by the petitioner or any other individual
acting in the petitioner’s behalf.

(b)  "Error Committee" means a committee established by
the Director consisting of the Wildlife Chief, Public Services
Chief, and Licensing Coordinator, or their designees, to:

(i)  review complaints of errors on applications, permits,
and fees;

(ii)  determine facts;
(iii)  apply the provisions of this rule; and
(iv)  recommend resolutions to the Director’s Office or

Wildlife Board.
(c)  "Petitioner" means the person directly impacted by an

error adversely effecting the opportunity to obtain or use a
wildlife document.

(d)  "Petitioner error" means the petitioner did not comply
with the procedures and requirements to apply for or obtain a
wildlife document.  Petitioner error includes errors made by a
person acting on the petitioner’s behalf.

(e)  "Rejection status" means the application will not be
considered for a wildlife document due to:

(i)  a petitioner error on the application;
(ii)  the application lacking required information; or
(iii)  the petitioner does not meet a specific requirement.
(f)  "Third party error" means the petitioner has satisfied

the procedures and requirements for obtaining a wildlife
document, but the opportunity is lost due to an error by mail
carrier services or financial institutions.

(g)  "Wildlife document" means any license, permit, tag, or
certificate of registration issued by the Division.

R657-50-4.  Division Error Procedures.
(1)  A Division error, which results in the rejection or

incorrect processing of an application to obtain a wildlife
document through a drawing, may be handled as provided in
Subsections (a) through (d).

(a)  If the drawing has not been held, the Division may
extend the application deadline and evaluate the application as
though filed timely.

(b)  If the drawing is over and the wildlife document
applied for is available, the Division may issue the wildlife
document.

(c)  If the drawing is over and the wildlife document
applied for is not available, the Division must follow the
procedures set forth in Subsection (6).
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(d)  If an application is for one or more persons applying as
a group, the Division may treat the remaining members of the
group the same as the petitioner.

(2)  A Division error, which results in an application denial
for wildlife documents other than those issued through a
drawing, may be resolved by extending the application deadline
and evaluating the application as though filed timely.

(3)  A Division error, which results in an impermissible
surrender or exchange of a wildlife document may be resolved
by extending the deadline necessary to validate the surrender or
exchange, provided:

(a)  the petitioner has not participated in the activity
authorized by the surrendered wildlife document; and

(b)  the petitioner shall be substantially prejudiced if relief
under this section is not granted.

(4)  A Division error, which results in the improper denial
of a wildlife document, may be resolved as provided in
Subsections (a) through (b).

(a)  If the wildlife document erroneously denied is
available, the Division may issue the wildlife document.

(b)  If the wildlife document erroneously denied is not
available, the Division must follow the procedures set forth in
Subsection (6).

(5)  A Division error, which results in the erroneous
issuance of a wildlife document may be resolved as provided in
Subsections (a) through (b).

(a)  If the wildlife document requested by the petitioner
prior to or at the time of the error is currently available, the
Division may issue the wildlife document.

(b)  If the wildlife document requested by the petitioner
prior to or at the time of the error is currently not available, the
Division must follow the procedures set forth in Subsection (6).

(6)  Procedures for issuing wildlife documents otherwise
unavailable for distribution are as follows:

(a)  If the petitioner would have received a wildlife
document absent an error, or if the petitioner received a wildlife
document because of an error, the Division shall determine if an
additional wildlife document beyond the applicable quota may
be issued without detriment to the particular wildlife species in
a specific hunt area.

(i)  If issuing the additional wildlife document is not
detrimental to the species in the hunt area, the Division may
issue the wildlife document, except as provided in Subsection
(A).

(A)  Only the Wildlife Board may approve issuing an
additional permit for a once-in-a-lifetime hunt.

(B)  Additional Cooperative Wildlife Management Unit
permits may not be issued.

(ii)  If a wildlife document cannot be issued, the petitioner
may be placed at the top of the alternate drawing list.

(iii)  If a wildlife document is not issued under Subsection
(i) or (ii), the Division may issue a bonus point or preference
point, whichever is applicable.

(iv)  If a bonus point or preference point does not apply,
the Division may issue a refund of the wildlife document and
handling fee.

(b)  If the petitioner would not have received a wildlife
document in a drawing, absent an error, the Division may issue
a bonus point or preference point, where applicable.

(c)  If the wildlife document was applied for through a
Division drawing and the hunting season for that wildlife
document is over, the Division may:

(i)  issue a bonus point or preference point for which the
application was submitted, where applicable; or

(ii)  issue a refund of the wildlife document and handling
fee where bonus points or preference points do not apply.

R657-50-5.  Third Party Errors.
(1)  The Division shall not be held responsible for third

party errors, including those of a financial institution or postal
service, however, the Division may mitigate a third party error
as provided under this section.

(2)(a)  The petitioner must:
(i)  provide proof to the satisfaction of the Division that the

error was due to a third party; and
(ii)  provide written documentation from the third party

verifying the error.
(b)  If the petitioner cannot prove to the satisfaction of the

Division that the error was due to a third party, no mitigating
action will be taken.

(3)  Third party errors which result in the rejection or
incorrect processing of an application to obtain a wildlife
document through a drawing shall be handled as provided in
Subsections (a) through (c).

(a)  If the error is found prior to the drawing and there is
sufficient time to complete the processing of the application
before the drawing for which the application was submitted, the
application shall be included in the drawing as though filed
timely.

(b)  If the error is found after the drawing and the
petitioner’s application is rejected because of the error, or the
petitioner otherwise fails to obtain the wildlife document
applied for, the Division may issue a bonus point or preference
point for the hunt applied for, where applicable.

(c)  A refund of handling fees shall not be made for third
party errors.

(4)  A third party error, which results in a rejected
application for a wildlife document issued outside of a drawing
process, may be handled by extending the application deadline
and evaluating the application as though filed timely.

(5)  If an application is for one or more persons applying
as a group, the Division may treat the remaining members of the
group the same as the petitioner.

R657-50-6.  Petitioner Errors.
A petitioner error will not be corrected, except as provided

in the applicable proclamations and rules under the Utah
Administrative Code, Title R657.

R657-50-7.  Limitations.
An error may be reviewed at any time, but a wildlife

document may not be issued or exchanged after the season
closure for the activity authorized by the particular wildlife
document.

R657-50-8.  Error Committee.
Any relief granted and decisions made pursuant to this rule

shall be reviewed and approved by the Error Committee and is
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subject to review by the Division Director.
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R710.  Public Safety, Fire Marshal.
R710-8.  Day Care Rules.
R710-8-1.  Adoption of Codes.

Pursuant to Title 53, Chapter 7, Section 204, Utah Code
Annotated 1953, the Utah Fire Prevention Board adopts
minimum standards for the prevention of fire and for the
protection of life and property against fire and panic in any day
care facility or children’s home.

There is further adopted as part of these rules the following
codes which are incorporated by reference:

1.1 International Fire Code (IFC), 2000 edition, as
published by the International Code Council, Inc. (ICC), except
as amended by provisions listed in R710-8-3, et seq.

1.2 International Building Code (IBC), 2000 edition, as
published by the International Code Council, Inc. (ICC), and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.3  Copies of the above codes are on file in the Office of
Administrative Rules and the Office of the State Fire Marshal.

R710-8-2.  Definitions.
2.1  "Authority Having Jurisdiction (AHJ)" means the State

Fire Marshal, his duly authorized deputies, or the local fire
enforcement authority.

2.2  "Board" means Utah Fire Prevention Board.
2.3  "Client" means a child or adult receiving care from

other than a parent, guardian, relative by blood, marriage or
adoption.

2.4  "Day Care Facility" means any building or structure
occupied by clients of any age who receive custodial care for
less than 24 hours by individuals other than parents, guardians,
relatives by blood, marriage or adoption.

2.5  "Day Care Center" means providing care for five or
more clients in a place other than the home of the person cared
for.  This would also include Child Care Centers or Hourly
Child Care Centers licensed by the Department of Health.

2.6  "Family Day Care" means providing care for clients
listed in the following two groups:

2.6.1  Type 1 - Services provided for five to eight clients in
a home.  This would also include a home that is certified by the
Department of Health as Residential Certificate Child Care or
licensed as Family Child Care.

2.6.2  Type 2 - Services provided for nine to sixteen clients
in a home with sufficient staffing.  This would also include a
home that is licensed by the Department of Health as Family
Child Care.

2.7  "IBC" means International Building Code.
2.8  "ICC" means International Code Council, Inc.
2.9  "IFC" means International Fire Code.
2.10  "SFM" means State Fire Marshal.

R710-8-3.  Amendments and Additions.
3.1 Exemptions
3.1.1 Places of religious worship shall not be required to

meet the provisions of this rule in order to operate a nursery or
day care while religious services are being held in the building.

3.2  Fire Code Amendments
3.2.1  IFC, Chapter 2, Section 202, Educational E, Day

Care is amended as follows: On line three delete the word "five"
and replace it with the word "four".

3.2.2  IFC, Chapter 2, Section 202, Institutional Group I-4,
day care facilities, Child care facility is amended as follows: On
line three delete the word "five" and replace it with the word
"four".  Also on line two of the Exception delete the word "five"
and replace it with the word "four".

3.2.3  IFC, Chapter 9, Sections 907.3.1.1 Group E is
deleted.

3.3  Family Day Care
3.3.1  Family Day Care units shall have on each floor

occupied by clients, two separate means of egress, arranged so
that if one is blocked the other will be available.

3.3.2 Family Day Care units that are located in the
basement or on the second story shall be provided with two
means of egress, one of which shall discharge directly to the
outside.

3.3.2.1  Type 1 Family Day Care units, located on the
ground level or in a basement, may use an emergency escape or
rescue window as allowed in IFC, Chapter 10, Section 1009.

3.3.3 Family Day Care units shall not be located above the
second story.

3.3.4 In Family Day Care units, clients under the age of
two shall not be located above or below the first story.

3.3.5 Family Day Care units located in split entry/split
level type homes in which stairs to the lower level and upper
level are equal or nearly equal, may have clients housed on both
levels when approved by the AHJ.

3.3.6  Family Day Care units shall have a portable fire
extinguisher on each level occupied by clients, which shall have
a classification of not less than 2A:10BC, and shall be serviced
in accordance with NFPA, Standard 10.

3.3.7  Family Day Care units shall have single station
smoke detectors in good operating condition on each level
occupied by clients.  Battery operated smoke detectors shall be
permitted if the facility demonstrates testing, maintenance, and
battery replacement to insure continued operation of the smoke
detectors.

3.3.8  Rooms in Family Day Care units that are provided
for clients to sleep or nap, shall have at least one window or
door approved for emergency escape.

3.3.9 Fire drills shall be conducted in Family Day Care
units monthly and shall include the complete evacuation from
the building of all clients and staff.  At least quarterly, in Type
I Family Day Care units, the fire drill shall include the actual
evacuation using the escape or rescue window, if one is used as
a substitute for one of the required means of egress.

3.4  Day Care Centers
3.4.1  Day Care Centers shall comply with either I-4

requirements or E requirements of the IBC, whichever is
applicable for the type of Day Care Center.

3.4.2 Fire Drills shall be completed as required in IFC,
Chapter 4, Section 405.

3.5  Requirements for all Day Care
3.5.1 Heating equipment in spaces occupied by children

shall be provided with partitions, screens, or other means to
protect children from hot surfaces and open flames.

3.5.2  A fire escape plan shall be completed and posted in
a conspicuous place.  All staff shall be trained on the fire escape
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plan and procedure.
3.5.3  The AHJ shall insure at each inspection there is

sufficient adult staff to client ratios to allow safe and orderly
evacuation in case of fire.

3.5.3.1  For Day Care involving children, the AHJ may use
the care giver to children ratios established in rule by the
Department of Health as an established guideline.

R710-8-4.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-8-5.  Validity.
The Board hereby declares that should any section,

paragraph, sentence, or word of this Board action, or of the
codes hereby adopted, be declared invalid, it is the intent of the
Board that it would have passed all other portions of this action,
independent of the elimination of any portion as may be
declared invalid.

R710-8-6.  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes as
adopted, the more restrictive requirement shall govern, as
determined by the AHJ.

R710-8-7.  Adjudicative Proceedings.
7.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

7.2  A person may request a hearing on a decision made by
the AHJ by filing an appeal to the Board within 20 days after
receiving the final decision from the AHJ.

7.3  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.4  The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

7.5  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.6  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7  Judicial review of all final Board actions resulting from
informal adjudicative proceedings is available pursuant to UCA,
Section 63-46b-15.

KEY:  fire prevention, day care
January 2, 2002 53-7-204
Notice of Continuation April 23, 2002

R728.  Public Safety, Peace Officer Standards and Training.
R728-404.  Basic Training Basic Academy Rules.
R728-404-1.  Admission Requirements.

A.  United States Citizenship.
B.  Minimum age of 21 years at the time of appointment as

a peace officer.
C.  Fingerprinting and search of local, state and national

fingerprint files to determine whether applicant has a criminal
record, final certification to be withheld until this search is
completed.

D.  May not have been convicted of a crime for which the
applicant could have been punished by imprisonment in a
federal penitentiary, or for which the applicant could have been
imprisoned in the penitentiary of this or another state.
Conviction of any offense not serious enough to be covered
under Subsection (1)(d) of 53-6-203 Utah Criminal Code,
involving dishonesty, unlawful sexual conduct, physical
violence, or the unlawful use, sale or possession for sale of a
controlled substance is an indication that an applicant may not
be of good moral character and may be grounds for denial of
admission to a training program or refusal to take a certification
examination.  Notwithstanding the provisions of Title 77,
Chapter 18, expungement of felony convictions obtained in this
state and any other jurisdiction shall be considered for purposes
of this subsection.

E.  Shall be a high school graduate or furnish evidence of
successful completion of an examination indicating an
equivalent achievement.

F.  Shall demonstrate good moral character as determined
by a background investigation, which may include consideration
of offenses expunged under Title 77, Chapter 18.

G.  Free of any physical, emotional or mental conditions
that might affect adversely the performance of duty as a peace
officer as determined through a selection process by the
employing agency.

R728-404-2.  Graduation Requirements.
A.  Written Examinations and Quizzes.
1.  Examinations and quizzes are a necessary method of

testing not only the student’s substantive knowledge, but also
their reading, comprehension, and reasoning abilities, all of
which are essential criteria for proper performance of peace
officer functions.  They will be given as indicated in the
curriculum schedule.  Examinations are given on the honor
basis.  Evidence of dishonor will result in dismissal from the
Academy.  Students must score a minimum of 70% on all exams
except the first aid, arrest control, and certification exams where
a minimum of 80% must be scored.

2.  All quizzes will be figured together to make one major
examination.  70% must be scored in order to pass.  This
examination will be treated like all other examinations for retake
purposes.

3.  If a student fails a preliminary examination, he will be
allowed to take a make-up exam.  Regardless of what passing
grade is earned on the make-up exam, the student will be given
the minimum passing grade of 70% or 80% depending on which
exam it is.  If the score is less than the required score on the
make-up examination, the student will be dismissed from the
Academy and invited to return at a later date and attend another
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session.  Should the student pass the make-up exam, but at a
later date fail a second examination, he will not be allowed to
take a second make-up exam and will be dismissed from the
Academy but invited to return at a later date and attend another
session.

4.  A final Certification Examination will be required of
each student in order to achieve peace officer/special function
officer certification or become certifiable.  A minimum score of
80% must be scored.  If the score is less than 80%, the student
will be allowed to take one make-up exam to achieve the
required 80%.  Make-up exams must be taken prior to one year
from the date of the initial exam.  If the student fails to achieve
80% on the make-up certification examination, he will be
required to go through the training again to achieve certification
or become certifiable (be eligible to be certified when hired in
a position requiring certification.)  It will be the policy of the
Academy to cover the expenses of a returning sponsored
student; however, if a sponsored student is twice suspended
from the Academy and that student continues in his attempt to
complete the Academy, it will become the responsibility of the
sponsoring agency and/or the student to pay the tuition assessed
by the Academy.  Returning self-sponsored students will be
responsible for their expenses and tuition.

B.  Participation.
Students will actively participate in physical fitness

training, practical problems, classroom work, tours, graduation
exercises, and any other activities unless specifically excused by
the training supervisor.

C.  Reports.
Students may be required to complete written reports.  All

reports will be graded on a pass/fail basis.
D.  Firearms Qualification.
1.  Requirements.
Students attending a basic peace officer training course

will:
a.  participate in firearms training and demonstrate the

ability to safely handle a firearm, and
b.  pass the POST approved qualification course(s) at or

above the required score.
2.  Retesting.
Students who fail to qualify on any qualification course

will receive one opportunity to retake the course(s) and qualify.
Retests will be scheduled by the POST Firearms Instructor and
applicable training supervisor.

Note:  The POST Staff Firearms Instructor has the
discretion of deciding if mitigating circumstances should be
taken into consideration when a student fails any qualification
or requalification course.  Mitigating circumstances include:

a.  weather,
b.  quality/quantity of instructors,
c.  equipment problems,
d.  medical problems,
e.  etc.
If the POST Staff Firearms Instructor decides there were

one or more circumstances beyond the control of the student or
the instructor and the student fails to qualify, the POST Staff
Firearms Instructor may schedule a retest.

E.  Vehicle Operation.
1.  Requirements.

Students attending a basic peace officer training course
will:

a.  participate in all scheduled classroom and practical
vehicle operation training (any training missed must be made up
before a student can graduate and be certified or become
certifiable),

b.  demonstrate the ability to safely handle a vehicle in an
emergency situation, and

c.  pass the POST approved qualification course(s) at or
above the required score.

2.  Retesting.
Students who fail to qualify on any qualification course

will:
a.  have four more opportunities to qualify on the day of

the test;
b.  after remedial training the student will have three more

opportunities to qualify at a later date which will be scheduled
by the driving instructor and the training supervisor.

Note:  The POST Staff Vehicle Operation Instructor has
the discretion of deciding if mitigating circumstances should be
taken into consideration when a student fails any qualification
or requalification course.  Mitigating circumstances include but
are not limited to:

a.  weather,
b.  quality/quantity of instructors,
c.  equipment problems,
d.  medical problems,
e.  etc.
If the POST Staff Vehicle Operation Instructor decides

there were one or more circumstances beyond the control of the
student and the student fails to qualify, the POST Staff Vehicle
Operation Instructor may schedule a retest.

F.  Physical Training.
Participation in physical training is required during the

basic academy program.  Students will be required to take the
physical assessment test at the end of the peace officer program
and score at the 50th percentile in each exercise to graduate.  If
a student fails to pass the physical assessment test, one retest
will be administered before the graduation ceremony.  Should
students fail to meet the physical fitness testing requirements,
they will not be permitted to have their picture taken with the
class or graduate with the class.

G.  Arrest Control/Baton.
1.  Requirements.
Students attending a basic peace officer training course

will:
a.  participate in scheduled arrest control/baton training,
b.  demonstrate the ability to apply arrest control and baton

techniques, and
c.  pass a POST approved practical examination.
2.  Retesting.
H.  Failure to Qualify in a Skill Area.
1.  Students who fail to qualify in any skill area during a

basic training program, will have four years to meet the
approved standard before they will be required to go back
through an academy program.

2.  Retesting during the four year period will be at the
convenience of POST and a testing fee will be imposed each
time a test is administered.
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3.  POST may refuse to administer a test at any time if
POST feels it’s in the best interest of the individual and/or
POST.

I.  Counsel.
Individual counseling is available to any student on request

to his class training supervisor.
J.  Make-Up Policy.
1.  All requirements must be satisfied before a student can

graduate and become certifiable or certified.
2.  Basic training supervisors will notify the student and his

department head of any deficiencies in meeting graduation
requirements.

3.  The student and department head will be advised of the
policy and procedures involved in the make-up of any
deficiencies for graduation and certification.

4.  Should a student become ill or injured to such an extent
that it is impossible or unwise to participate in any part of the
academy training, a doctor must be seen by the student.  A
written explanation must be obtained from the doctor and
presented to the student’s training supervisor.

K.  Attendance.
1.  Students will be required to attend all training unless an

emergency exists or a valid excuse is given.
2.  More than three unexcused absences may result in

suspension from the Academy.  Acceptable excuses include but
are not limited to illness, court, and death of an immediate
family member.  Whenever possible, absences will be cleared
through the student’s Academy supervisor before the absence
occurs.  It is the student’s responsibility to contact the Academy
supervisor when he is absent or late.  Attendance information
may be made available to department heads periodically.

3.  Anyone who is tardy three times without an acceptable
excuse may be subject to disciplinary action.

4.  In no case will a student be certified or become
certifiable who has missed more than 10% of the basic course
until the necessary make-up work has been completed.

5.  If a student has missed a significant part of any block of
instruction, as determined by the POST staff, he will not be
certified or become certifiable until the necessary make-up work
is completed.

6.  Under no circumstances will a student graduate if he
misses any of the following classes until they are made-up:

a.  Ethics and Professionalism,
b.  Laws of Arrest,
c.  Laws of Search and Seizure,
d.  Use of Force,
e.  First Aid (CPR only),
f.  Emergency Vehicle Operation,
g.  Vehicle Operation Liability,
h.  Vehicle Operation Practical,
i.  Arrest Control Practical Examination,
j.  Firearms Safety,
k.  Firearms Range/Day Shooting (qualification only),
l.  Firearms Range/Night Shooting,
m.  Reasonable Force,
n.  Firearms Decision Making, or
o.  Crimes-In-Progress (practical only).
L.  Grounds for Dismissal From Basic Training:
1.  failure to meet the minimum academic standard,

2.  failure to meet the physical fitness standard,
3.  failure to achieve 80% on the State Certification exam,
4.  evidence of any health problem that would keep the

student from successfully completing the basic training
program,

5.  failure to comply with Academy rules,
6.  failure to meet the standards as stated in Section 53-6-

203, or
7.  failure to satisfactorily perform in any of the skill areas

required during basic training.

R728-404-3.  Health Services and Emergencies.
A.  Any person who becomes ill or injured while at the

Academy shall notify a member of the Academy staff
immediately.

B.  The Academy is not authorized funds to pay for
prescriptions, x-rays, casts, bandages, medications or out-patient
visits to hospitals.  Students or their departments will be
expected to pay for the above services and supplies.

C.  All personal calls are to be conducted on one of the
phones located strategically throughout the building.  Collect
calls will not be accepted.

R728-404-4.  Classrooms.
A.  Students will be responsible for keeping the classrooms

neat and clean.  No food, drinks or smoking will be allowed in
the classroom.

B.  From time to time, POST will take portions of the
training to locations other than the Academy.  While at any of
these locations, students will respect the property of others and
conduct themselves accordingly.  If any damage occurs, it will
be reported to the training supervisor as soon as possible.

R728-404-5.  Special Regulations.
A.  Alcohol and Gambling.
No student will consume alcohol in any form during the

course of the training day.  The training day shall be interpreted
to mean two hours prior to the first class of the day until the
completion of the last class of the day.  In circumstances where
classes end at 5:00 p.m. and there is scheduled evening or night
classes, the last class of the day means the last night class.

1.  No alcoholic beverages of any kind shall be brought
onto or consumed on the Academy site unless it’s part of the
training schedule.

2.  Gambling will not be permitted at any time or place on
the Academy site.

3.  Persons found to be in violation of Section D will be
suspended or dismissed from the Academy.

B.  Dress Code.
Students are required to wear their individual department

uniform beginning the first day of class.  Because almost all
training requires the wearing of the department uniform it is
recommended that students have at least two clean uniforms
available at all times.

The following dress code will be mandatory for self-
sponsored students.

1.  Male.  Light blue long or short sleeve shirt, navy blue
slacks, navy blue tie, and conservative dress shoes.

2.  Female.  Light blue long or short sleeve blouse, navy
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blue tie, navy blue dress slacks or skirt, and conservative dress
shoes.

The official Academy patch will be worn on both sleeves
of the self-sponsored uniform.

3.  Only authorized Academy gym clothing will be worn
during physical fitness training and arrest control techniques.
No radio/tape head sets will be allowed during physical training
classes.  Hard soled shoes will not be worn on the gym floor.

4.  Practical Problems.
The training supervisor may allow students to wear

appropriate civilian clothing for designated training.
a.  Appropriate civilian clothing includes: blue jeans,

slacks, t-shirts, sweaters, hats, coats, jackets and athletic shoes.
b.  Inappropriate civilian clothing includes: cutoffs, shorts,

halter tops, tank tops or any other item the training supervisor
deems inappropriate.

The uniform requirement is intended to help encourage
basic students to look and act in a more professional manner.
Any staff member at any time can instruct a student to change a
uniform or any apparel when in the opinion of the staff member
it does not meet the intent of the dress code.

C.  Grooming.
All students will be expected to maintain proper grooming

habits at all times.  Clothing will be clean and well cared for.
Shoes will be shined.  Male students will be clean shaven every
day.  Beards will not be allowed.  Hair must be clean and neat.
Male students will have hair trimmed so that it does not hang
over the center portion of the shirt collar when the student is
standing straight.

D.  Conduct.
1.  All students will be expected to conduct themselves in

an adult and professional manner at all times.
2.  No loud, abusive, or obscene language will be permitted

unless necessary in a practical exercise.
F.  All students shall realize that while at the Academy they

will be directly supervised by their training supervisor and the
Academy staff.  Therefore, all decisions relative to their training
status will be made by the training supervisor and approved,
where necessary, through the chain of command.

R728-404-6.  Lost, Damaged or Destroyed Items.
Students who lose or damage items beyond serviceability

will be required to reimburse the Academy for the replacement
value.

R728-404-7.  Cost of Training.
Costs of Basic Training are born by the state for sponsored

students.  Self-sponsored students shall be charged the currently
approved rate.

R728-404-8.  Disciplinary Action.
A.  Students do not have a protected property interest in

their enrollment at the Academy.  Any student who becomes the
subject of an inquiry into an allegation of violation of Academy
rules or standards will be dealt with following the procedures
outlined in the Procedures for Dismissing Students from Peace
Officer Training Programs for Cause found in the POST Policy
and Procedure Manual.

B.  A violation of any of the Academy rules can result in

anyone or more of the following actions:
1.  verbal reprimand,
2.  written reprimand,
3.  probation,
4.  referral to department for discipline,
5.  suspension, or
6.  dismissal.
C.  A student may be prohibited from participating in

Academy functions during the course of an inquiry into alleged
misconduct.

D.  In all cases, the student will be given the opportunity to
speak in his behalf before any action is taken.

E.  Once an action is decided upon, the student and his
employing agency will be immediately notified.

F.  In all cases where a student is suspended or dismissed
from the Academy, his employing agency will be immediately
notified.

G.  Students may appeal any decision by following the
procedures outlined in the POST Policy and Procedure Manual.

R728-404-9.  Dormitory Facilities.
A.  Academy occupants are required to keep their room

clean and orderly and to make their bed daily.  Random
inspections will be held to insure compliance.  When
noncompliance is found, the person(s) in violation will be
subject to disciplinary action.

B.  Damage incurred through neglect or intentional abuse
to Academy property will result in the student or department
head being billed for all repairs and replacements.

Students shall prevent spillage or smearing of shoe polish,
etc. in the rooms.  Students shall also be prohibited from using
Academy issued linens for the purpose of cleaning rooms or
personal gear, such as guns, shoes, etc.

C.  Visitors are not allowed in dormitory rooms.  They are
invited to visit with students in the lounges.

D.  Presence in the dormitory room of a member of the
opposite sex is strictly forbidden unless such person has been
instructed to be there by the Academy staff.  Persons found to
be in violation shall be suspended from the Academy.

E.  The academy will not be responsible for personal items
left unsecured.

F.  Housekeeping Information.
Because of the obvious importance of cleanliness in a

group living environment, anyone who demonstrates an
unwillingness to follow POST’s housekeeping guidelines will be
required to leave the dormitory facility and provide their own
housing.

KEY:  law enforcement officers, basic academy rules
April 10, 2002 53-6-105
Notice of Continuation October 6, 1997 53-6-106

53-6-107
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R728.  Public Safety, Peace Officer Standards and Training.
R728-408.  POST Academy and the Emergency Vehicle
Operations Range are Secure Facilities.
R728-408-1.  Authority.

The authority for this rule is authorized under UCA Section
76-8-311.1(1)( c)(2).

R728-408-2.  Purpose.
To provide for public safety within the training facilities of

Peace Officer Standards and Training, and regulate the
possession of firearms at the POST Academy and Emergency
Vehicle Operations Range.

R728-408-3.  Declaration.
The POST Academy and Emergency Vehicle Operations

Range are declared as secure facilities pursuant to UCA Section
76-8-311.1(1)(c)(2).

R728-408-4.  Possession of Firearms.
No firearms may be brought into the POST Academy and

Emergency Vehicle Operations Range.  Lockers shall be
provided at the main office of the POST Academy and the
Instructors Office at the Emergency Vehicle Operations Range.
Any person carrying a firearm must surrender the firearm and
secure it in a POST-provided locker upon entering the POST
Academy and Emergency Vehicle Operations Range.

R728-408-5.  Applicability of Rule.
This rule shall not apply to law enforcement officers and

federal officers as defined by UCA Sections 53-13-103(1)(b),
53-13-106(1)(a).

KEY:  firearms, emergency vehicle operations range, secure
facilities, law enforcement officers
April 10, 2002 76-8-311

53-13-103
53-13-106
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R728.  Public Safety, Peace Officer Standards and Training.
R728-505.  Service Dog Program Rules.
R728-505-1.  Admission Requirements.

Persons applying for admission into the Service Dog
Training Program shall be sworn personnel representing federal,
state, county, municipal or other agencies.  Any question or
dispute regarding admissibility shall be submitted in writing to
the Service Dog Training Supervisor.

R728-505-2.  Training Requirements.
Training requirements in the Service Dog Program are

established to provide each student with sufficient knowledge
and skill to begin the respective Service Dog task.  Training is
intended and designed to achieve optimal efficiency in the
allotted time.  The content and duration of training shall be
designated as the "Approved Curriculum."  Each training
category and skill level has its own specific approved
curriculum.

A.  Dogs.
Dogs participating in the Service Dog Program shall be

trained according to the approved curriculum.  The curriculum
shall be based on at least the following concepts:

1.  successful achievement according to the approved
curriculum shall enable the Service Dog to perform in a state-of-
the-art professional manner;

2.  successful achievement according to the approved
curriculum shall enable the Service Dog to perform in a
discriminating and humanitarian manner;

3.  the approved curriculum must be subject to constant
revision and upgrading of the approved curriculum to meet the
ever-changing criminal behavior and methodology and also the
legal constraints associated with criminal and civil court rulings
regarding service dog deployments.

B.  Handlers.
Handlers participating in the Service Dog Program shall be

trained according to the approved curriculum.  The curriculum
shall be based on at least the following concepts:

1.  successful achievement according to the approved
curriculum shall enable the Handler to perform in a state-of-the-
art professional manner;

2.  successful achievement according to the approved
curriculum shall enable the Handler to perform in a
discriminating and humanitarian manner;

3.  the approved curriculum must be subject to constant
revision and upgrading of the approved curriculum to meet the
ever-changing criminal behavior and methodology and also the
legal constraints associated with criminal and civil court rulings
regarding service dog deployments.

C.  Instructors.
Instructors participating in the Service Dog Program shall

be trained according to the approved curriculum.  The
curriculum shall be based on at least the following concepts:

1.  successful achievement according to the approved
curriculum shall enable the Instructor to perform in a state-of-
the-art professional manner;

2.  successful achievement according to the approved
curriculum shall enable the Instructor to perform in a
discriminating and humanitarian manner;

3.  the approved curriculum must be subject to constant

revision and upgrading of the approved curriculum to meet the
ever-changing criminal behavior and methodology and also the
legal constraints associated with criminal and civil court rulings
regarding service dog deployments.

D.  Judges.
Judges participating in the Service Dog Program shall be

trained according to the approved curriculum.  The curriculum
shall be based on at least the following concepts:

1.  successful achievement according to the approved
curriculum shall enable the Judge to perform in a state-of-the-art
professional manner;

2.  successful achievement according to the approved
curriculum shall enable the Judge to perform in a discriminating
and humanitarian manner;

3.  the approved curriculum must be subject to constant
revision and upgrading of the approved curriculum to meet the
ever-changing criminal behavior and methodology and also the
legal constraints associated with criminal and civil court rulings
regarding service dog deployments.

E.  Administrators.
Administrators participating in the Service Dog Program

shall be trained according to the approved curriculum.  The
curriculum shall be based on at least the following concepts:

1.  successful achievement according to the approved
curriculum shall enable the Administrator to perform in a state-
of-the-art professional manner;

2.  successful achievement according to the approved
curriculum shall enable the Administrator to perform in a
discriminating and humanitarian manner;

3.  the approved curriculum must be subject to constant
revision and upgrading of the approved curriculum to meet the
ever-changing criminal behavior and methodology and also the
legal constraints associated with criminal and civil court rulings,
regarding service dog deployments,

d.  constant revision and upgrading of the approved
curriculum to meet the ever changing personnel-development
concepts and employee-related laws and guidelines.

E.  Waiver of Training.
1.  If a student has gained prior knowledge or skill which

would be duplicated in a training course, a written request for
waiver may be submitted to the Service Dog Training
Supervisor.  The request shall include authentication of any
training requested to be waived.

2.  The Service Dog Training Supervisor shall evaluate the
waiver request and determine to what extent a waiver may be
granted.

3.  No waiver shall be granted which would preclude a
minimum of 40 hours observation period during any training
course, with the exception of Administrator training, for which
no waiver of training shall be granted.

R728-505-3.  Graduation Requirements.
Graduation from the Service Dog Program shall be

determined according to the knowledge and skill level
exhibited.  A student’s knowledge shall be evaluated by
administering a written examination.  A student’s skill shall be
evaluated in the final week of any training course.

A.  Scoring.
The passing score for a written examination shall be 80%
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or higher.  Skill level shall be determined according to the
following:

1.  96 - 100% = Superior,
2.  90 - 95% = Commendable,
3.  85 - 89% = Typical,
4.  80 - 84% = Suitable,
5.  60 - 79% = Needs Improvement,
6.  0 - 59% = Unsatisfactory.
B.  Skills.
Skills shall be evaluated according to one of the following:
1.  Superior, denoting exemplary or ideal performance,
2.  Commendable, denoting noteworthy or above average

performance,
3.  Typical, denoting normal or average performance,
4.  Suitable, denoting satisfactory or sufficient

performance,
5.  Needs Improvement, denoting skill exhibited that is just

barely below the minimum level performance,
6.  Unsatisfactory, denoting little or no skill level exhibited.
C.  Reports.
Handlers, Instructors, and Judges shall submit reports

according to the approved curriculum.  Reports shall be rated
according to the appropriate skill level.

D.  Written Examinations.
Examinations and quizzes are a necessary method of testing

a student’s substantive knowledge, reading comprehension, and
reasoning abilities, all of which are essential criteria for proper
performance of peace officer functions.  Handlers, Instructors,
Judges and Administrators shall be given written examinations
and quizzes as indicated in the curriculum schedule.
Examinations are given on the honor basis.  Evidence of
dishonor shall result in dismissal from the Academy.  Written
exams are scored, with the minimum passing score to be 80%.

E.  Practical Skills Examinations.
Service Dogs, Handlers, Instructors, Judges and

Administrators shall be given practical skills examinations as
indicated in the curriculum schedule.  Examinations are given
on the honor basis.  Evidence of dishonor shall result in
dismissal from the Academy.  Students must achieve a rating of
"Suitable" in each Practical Skills examination.

F.  Failure to Qualify
1.  If a student fails a Report, Written Examination or

Practical Skills Examination, he/she shall be allowed to take a
Make-Up Examination.  Regardless of what passing rating or
score earned on the Make-Up Examination, the student shall be
given the rating of "Suitable" or the score of 80%, depending on
which Examination it is.  If the Make-Up Examination rating or
score is less than passing, the student shall be invited to return
at a later date and attend further training in the respective skill
or topic.  When the Service Dog Training Supervisor deems it
reasonable to re-examine the student, another opportunity shall
be afforded to challenge the respective examination.

2.  If a student fails to achieve a passing rating or score
within 12 months of the original examination, the student shall
be required to retake the respective course in its entirety before
challenging the examination again.

G.  Mitigating Circumstances.
1.  The Service Dog Training Supervisor shall be

empowered with the discretion of deciding if mitigating

circumstances should be taken into consideration when a
student fails any examination.  Mitigating circumstances
include, but are not limited to:

a.  weather,
b.  quality/quantity of Instructors or Judges,
c.  equipment problems,
d.  medical problems.
2.  If the Service Dog Training Supervisor decides there

were one or more circumstances beyond the control of the
student and the student fails an examination, the Service Dog
Training Supervisor may schedule another examination.

H.  Physical Training.
1.  Patrol Dog Courses.
Physical fitness is especially valuable for Patrol Dogs,

Handlers, Instructors, and Judges.  Students participating in
Patrol Dog courses shall participate in a daily physical training
program, as outlined in the approved curriculum.  Physical
fitness training shall be supervised by the Service Dog Training
Supervisor.

2.  Detector Dog Courses.
Physical fitness is valuable for Detector Dogs, Handlers,

Instructors, and Judges.  Students participating in Detector Dog
courses may participate in a daily physical training program, as
outlined in the approved curriculum.  Physical fitness training
shall be supervised by the Service Dog Training Supervisor.

3.  Administrative Courses.
Physical fitness is valuable for Administrators of Service

Dog Units.  Students participating in Administrator courses may
participate in a daily physical training program, as outlined in
the approved curriculum.  Physical fitness training shall be
supervised by the Service Dog Training Supervisor.

I.  Counsel.
Individual counseling is available to any student on request

to the Service Dog Training Supervisor.
J.  Attendance.
1.  Students shall be required to attend all training unless

an emergency exists or a valid excuse is given.
2.  More than three unexcused absences may result in

suspension from the Service Dog Program.  Acceptable excuses
include but are not limited to illness, court, and death of an
immediate family member.  Whenever possible, absences shall
be cleared through the Service Dog Training Supervisor before
the absence occurs.  It is the student’s responsibility to report
when he/she is absent or late.  Attendance information may be
made available to department heads periodically.

3.  Anyone who is tardy three times without an acceptable
excuse may be subject to disciplinary action.

K.  Grounds for Dismissal From the Service Dog Program.
1.  Dogs.
a.  The Service Dog Training Supervisor shall have the

authority to evaluate Dogs participating in the Service Dog
Program and dismiss any Dog which exhibits one or more of the
following.

i.  Unwarranted aggressive behavior.
ii.  Severely deficient performance of any kind.
iii.  Any behavior which is deemed to unsafe for any

person, including the Handler.
2.  Handlers, Instructors, Judges, or Administrators.
a.  The Service Dog Training Supervisor shall have the
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authority to evaluate Handlers, Instructors, Judges, or
Administrators participating in the Service Dog Program and
dismiss any student who exhibits one or more of the following.

i.  Failure to comply with Academy rules.
ii.  Evidence of any health condition that would keep the

student from successfully completing the respective training
course.

iii.  Evidence of any conduct that is deemed so
inappropriate as to considerably undermine the integrity of the
Service Dog Program.

R728-505-4.  Health Services and Emergencies.
A.  Any person who becomes ill or injured while at the

Academy shall notify a member of the Academy staff
immediately.

B.  The Academy is not authorized funds to pay for
prescriptions, x-rays, casts, bandages, medications or out-patient
visits to hospitals. Students or their departments shall be
expected to pay for the above services and supplies.

C.  All personal calls are to be conducted on one of the
phones located strategically throughout the building.  Collect
calls shall not be accepted.

R728-505-5.  Classrooms.
A.  Students shall be responsible for keeping the

classrooms neat and clean. No food, drinks or smoking shall be
allowed in the classroom.

B.  From time to time, P.O.S.T. shall take portions of the
training to locations other than the Academy.  While at any of
these locations, students shall respect the property of others and
conduct themselves accordingly.  If any damage occurs, it shall
be reported to the Service Dog Training Supervisor as soon as
possible.

R728-505-6.  Special Regulations.
A.  Alcohol and Gambling.
No student shall consume alcohol in any form during the

course of the training day.  The training day shall be interpreted
to mean two hours prior to the first class of the day until the
completion of the last class of the day.  In circumstances where
classes end at 5:00 p.m. and there is scheduled evening or night
classes, the last class of the day means the last night class.

1.  No alcoholic beverages of any kind shall be brought
onto or consumed on the Academy site unless it’s part of the
training schedule.

2.  Gambling shall not be permitted at any time or place on
the Academy site.

3.  Persons found to be in violation of R728-505-6 shall be
dismissed from the Academy.

B.  Dress Code.
Students shall maintain a professional appearance at all

times.  Accordingly, the following dress code shall be adhered
to.

1.  Classroom.
Students shall wear neat, unsoiled clothing when training

in a classroom.  Uniforms are suitable but not mandatory.
2.  Field.
Students shall wear neat, unsoiled clothing when training

in the field.  Uniforms are suitable but not mandatory.

3.  Demonstrations.
Occasionally, a public demonstration of the Service Dog

Training Program occurs.  Students shall wear uniforms or
official clothing so as to present the optimal professional image.

4.  Physical Training.
Physical training shall be administered according to the

approved curriculum.
5.  Practical Problems.
The training supervisor may allow students to wear

appropriate civilian clothing for designated training.
C.  Grooming.
All students shall be expected to maintain proper grooming

habits at all times.  Clothing shall be clean and well cared for.
Hair must be clean and neat.

D.  Conduct.
1.  All students shall be expected to conduct themselves in

a professional manner at all times.
2.  No loud, abusive, or obscene language shall be

permitted unless necessary in a practical exercise.
F.  All students shall realize that while at the Academy they

shall be directly supervised by their training supervisor and the
Academy staff. Therefore, all decisions relative to their training
status shall be made by the Service Dog Training Supervisor
and approved, where necessary, through the chain of command.

R728-505-7.  Lost, Damaged or Destroyed Items.
Students who lose or damage items beyond serviceability

shall be required to reimburse the Academy for the replacement
value.

R728-505-8.  Cost of Training.
Costs of training are borne by the state for In-State

students. Out-of-State students shall be charged the currently
approved rate.

R728-505-9.  Disciplinary Action.
A.  Any student who becomes the subject of an inquiry into

an allegation of violation of Academy rules or standards shall be
dealt with following the procedures outlined in the Procedures
for Dismissing Students from Peace Officer Training Programs
for Cause found in the P.O.S.T. Policy and Procedure Manual.

B.  A violation of any of the Academy rules can result in
anyone or more of the following actions.

1.  Verbal Reprimand.
2.  Written Reprimand.
3.  Probation.
4.  Referral to department for discipline.
5.  Suspension.
6.  Dismissal.
C.  A student may be prohibited from participating in

Academy functions during the course of an inquiry into alleged
misconduct.

D.  In all cases, the student shall be given the opportunity
to speak in his/her behalf before any action is taken.

E.  Once an action is decided upon, the student and his/her
employing agency shall be immediately notified.

F.  In all cases where a student is suspended or dismissed
from the Academy, his/her employing agency shall be
immediately notified.
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G.  Students may appeal any decision by following the
procedures outlined in the P.O.S.T. Policy and Procedure
Manual.

R728-505-10.  Dormitory Facilities.
A.  Each student occupying the Academy dormitory is

required to keep the room clean and orderly and to make the bed
daily.  Random inspections may be held to insure compliance.
When noncompliance is found, the student in violation may be
subject to disciplinary action.

B.  Damage incurred through neglect or intentional abuse
to Academy property shall result in the student or department
head being billed for all repairs and replacements.

C.  Visitors are not allowed in dormitory rooms.  They are
invited to visit with students in the lounges.

D.  Persons of the opposite sex are strictly forbidden in the
dormitory room unless such person has been instructed to be
there by the Academy staff.  Persons found to be in violation
shall be suspended from the Academy.

E.  The academy shall not be responsible for personal items
left unsecured.

F.  Housekeeping Information.
Because of the obvious importance of cleanliness in a

group living environment, anyone who demonstrates an
unwillingness to follow the Academy’s housekeeping guidelines
may be required to leave the dormitory facility and provide
his/her own housing.

KEY:  police dog training rules, K-9 training
April 10, 2002 53-6-105

53-6-106
53-6-107
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R850.  School and Institutional Trust Lands, Administration.
R850-11.  Procurement.
R850-11-100.  Authorities.

This rule is authorized by Sections 6, 8, 10, and 12 of the
Utah Enabling Act; Articles X and XX of the Utah Constitution,
and Section 53C-1-201(3)(a)(iv).

R850-11-150.  Purposes.
Section 53C-1-201(3)(a)(iv) permits the agency to be

exempted from the Utah Procurement Code upon board
approval and adoption of alternative procurement procedures.
This rule provides alternative procurement procedures that the
agency may follow when procuring any goods and services
related to the administration of the agency or the management,
development, leasing or sale of trust lands.  Nothing in this rule
shall be deemed to prevent the agency from procuring goods and
services pursuant to the Utah Procurement Code or other
applicable law whenever deemed advisable by the agency, or in
circumstances where this rule is not applicable.

R850-11-200.  Definitions.
For the purposes of this rule:
1.  Provider: means an individual or firm engaged in the

business of providing goods or services deemed necessary by
the agency.

2.  Services:  any professional services related to the
administration of the agency or the management, development,
leasing or sale of trust lands, including management consulting,
legal, engineering, construction, environmental, geological,
mining engineering, architectural, survey, appraisal, real estate
brokerage, planning, or such other services as needed.

R850-11-300.  Statements of Qualification by Providers.
1.  The agency may from time to time request providers to

submit a statement of qualifications containing information that
the agency deems relevant to the provider’s ability to provide
quality goods or services.  At least once annually, the agency
will advertise statewide its intent to accept statements of
qualifications, and will maintain a log of providers who have
submitted statements of qualifications for particular goods or
services.

2.  The purpose of prequalification is to provide the agency
with basic information regarding providers for the agency’s
convenience.  The agency is not required to solicit each or any
prequalified provider for a particular good or service when it
undertakes a procurement.

R850-11-400.  Bidding Procedures - Small Procurements.
1.  Competitive bids are not required for procurements

under $2,000 unless the responsible agency staff member
believes that the potential financial benefit to the trust
beneficiaries from obtaining bids outweighs the staff time and
costs associated with soliciting bids.

2.  For procurements over $2,000 and less than $20,000,
the responsible agency staff member shall seek to obtain no less
than two competitive bids.  Bids may be solicited and received
by telephone, but shall be noted in writing by the responsible
agency staff member.

3.  The provider offering the lowest bid shall be selected

unless the director or responsible assistant director makes a
written determination that a provider submitting a higher bid is
better qualified to provide the particular services being procured
by the agency.

4.  Nothing in this rule shall prevent the agency from using
existing statewide contracts for supplies, services and
construction as set forth in R33-3-301(2).

R850-11-450.  Bidding Procedures - Large Contracts.
1.  For procurements of services anticipated to exceed

$20,000, the agency shall prepare a written request for proposals
(RFP) or invitation to bid describing information required by
the agency in evaluating the proposal, which may include a
description of the services required, a statement of the provider’s
experience and qualifications, any performance schedule or
deadlines, billing rates, bid specifications, and other information
relevant to the particular project.

2.  The responsible agency staff member shall seek to
obtain at least three written responses to the RFP.
Consideration shall be given to publishing the RFP in a
newspaper of general circulation or otherwise advertising the
RFP to elicit additional responses from potential providers.

3.  The provider offering the lowest bid shall be selected
unless the director or the responsible assistant director makes a
written determination, supported by detailed reasons, that a
provider submitting a higher bid is better qualified to provide
the particular services being procured by the agency.

4.  For contracts involving the provision of services where
the scope or duration of the services have not been determined
at the time of procurement, the agency shall select the provider
offering, as determined in the discretion of the director or the
responsible assistant director, the best combination of price,
expertise, and other relevant factors.  The director or the
responsible assistant director shall make a written
determination, supported by detailed reasons, that the selected
provider is best qualified to provide the particular services being
procured by the agency.

5.  For all procurements of construction anticipated to
exceed $50,000, the agency shall consult with the Division of
Purchasing in advance of public dissemination of the RFP or
bid documents.

R850-11-500.  Sole Source Procurements.
Where the agency has identified a provider that has special

familiarity or qualifications with respect to a project, or that has
previously worked on a related project, the agency may hire the
provider without soliciting bids from other providers if the
director or responsible assistant director finds in writing that
hiring the particular provider is in the best interests of the trust
beneficiaries, and that the provider’s fee is reasonable.

R850-11-600.  Real Estate Brokerage Services.
1.  The agency is not required to solicit bids for real estate

brokerage services, and may list trust lands with a licensed Utah
broker as it sees fit.

2.  Where the agency has not listed a property with a
broker, but has undertaken internal marketing efforts, the agency
is authorized but not obligated to pay a commission or finder’s
fee no greater than the prevailing market rates in the area to real
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estate brokers who have previously registered their client as
directed by the agency, and who are the procuring cause of:

(a)  the sale of trust lands; or
(b)  a development transaction entered into by the agency

pursuant to R850-140.
3.  Commission amounts will be determined in the

discretion of the agency based on type of transaction, prevailing
market conditions, and any other relevant factors.

R850-11-700.  Debt and Equity Investments.
Debt and equity investments made by the agency shall be

exempt from the Utah Procurement Code, provided that such
investments are part of a development transaction approved by
the board and entered into by the agency pursuant to R850-140.

R850-11-800.  Documentation.
The agency will determine, based on the type of service

requested and complexity of the project, the level of contractual
documentation necessary in order to adequately protect the best
interests of the trust.  Formal contract documentation shall be
subject to approval as to form by a representative of the attorney
general’s office.

R850-11-900.  Bonding for Construction Services.
1.  For construction services costing $50,000 or higher, the

agency shall require the chosen provider to deliver to the agency
a performance bond and a payment bond in amounts equal to
100% of the price specified in the contract and executed by a
surety company authorized to do business in this state or in any
other form satisfactory to the agency;

2.  For construction services costing less than $50,000, the
agency may require a performance bond and a payment bond as
described in R850-11-700(1) if it determines that requiring such
bonds is in the best interests of the trust.

R850-11-1000.  Conflicts of Interest.
The agency shall not enter into any contract with a provider

which violates or, on account of the factual circumstances or
person involved, gives the appearance of a conflict of interest or
a potential violation of the Utah Public Officer’s and Employee’s
Ethics Act.

R850-11-1100.  Appeals.
Appeals of agency procurement decisions shall be

governed by Part H of Title 63, Chapter 56.  All initial appeals
shall be directed to the director of the agency, with a copy to the
Director of the Division of Purchasing.  The disposition of any
appeal shall take into account the intended purpose of Section
53C-1-201(3)(a)(iv), which is to provide the agency with broad
discretion and flexibility in procurement to facilitate
businesslike management of trust lands.

KEY:  government purchasing
March 17, 2000 53C-1-201(3)(a)(iv)
Notice of Continuation April 24, 2002

R861.  Tax Commission, Administration.
R861-1A.  Administrative Procedures.
R861-1A-1.  Administrative Procedures Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Definitions as used in this rule:
1.  "Agency" means the Tax Commission of the state of

Utah.
2.  "Agency head" means the Tax Commission of the state

of Utah, or one or more tax commissioners.
3.  "Appeal" means appeal from an order of the

Commission to an appropriate judicial authority.
4.  "Commission" means the Tax Commission of the state

of Utah.
5.  "Conference" means an informal meeting of a party or

parties with division heads, officers, or employees designated by
division heads and informal meetings between parties to an
adjudicative proceeding and a presiding officer.

6.  "Division" means any division of the Tax Commission,
including but not restricted to the Auditing Division, Property
Tax Division, Motor Vehicle Division, Motor Vehicle Business
Administration Division, Data Processing Division, and the
Operations Division.

7.  "Hearing" means a proceeding, formal or informal, at
which the parties may present evidence and arguments to the
presiding officer in relation to a particular order or rule.

8.  "Officer" means an employee of the Commission in a
supervisory or responsible capacity.

9.  "Order" means the final disposition by the Commission
of any particular controversy or factual matter presented to it for
its determination.

10.  "Presiding officer" means one or more tax
commissioners, administrative law judge, hearing officer, and
other persons designated by the agency head to preside at
hearings and adjudicative proceedings.

11.  "Quorum" means three or more members of the
Commission.

12.  "Record" means that body of documents, transcripts,
recordings, and exhibits from a hearing submitted for review on
appeal.

13.  "Rule" means an officially adopted Commission rule.
14.  "Rulemaking Power" means the Commission’s power

to adopt rules and to administer the laws relating to the
numerous divisions.

15.  All definitions contained in the Administrative
Procedures Act, Utah Code Ann. Section 63-46b-2 as amended,
are hereby adopted and incorporated herein.

R861-1A-2.  Rulemaking Power Pursuant to Utah Code Ann.
Section 59-1-210 and 63-46a-4.

A.  Policy and Scope.  In accordance with the
responsibility placed upon it by law, the Commission shall enact
appropriate rules.  These rules shall prescribe practices and
procedures for the Commission and other state and county
officials and agencies over which the Commission has
supervisory power and shall interpret laws the Commission is
charged with administering when such interpretation is deemed
necessary and in the public interest.

B.  Preparation.  In the preparation of rules the
Commission may refer to appropriate materials and consult such
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parties as it deems advisable, whether or not such persons are
employees of the Commission.  Drafts of proposed rules may be
submitted to the Office of the Attorney General for examination
as to legality and form.

C.  Notice and Hearing.  The Commission may publish, by
means of local communication, notice of its intent to exercise its
rulemaking power in a particular area.  Notice therein will be
given of a scheduled hearing or hearings not sooner than 15
days after such notice, at which hearing or hearings any party
who would be substantially affected by such exercise may
present argument in support thereof or in objection thereto.
Such notice and hearing or hearings will be instituted when the
Commission deems them to be of substantial value and in the
public interest or in accordance with Utah Code Ann. Section
63-46a-5.  Such notice and hearing or hearings shall not be a
prerequisite to the validity of any rule.

D.  Adoption.  Rules will be adopted by the Commission at
formal meetings with a quorum present.  Adopted rules will be
written and entered into the official minutes of the Commission,
which minutes are a public record available for examination by
interested members of the public at the Commission offices.
This proceeding and no other will be necessary for validity,
unless otherwise required by the rulemaking procedures.

E.  Effective Date.  In accordance with Utah Code Ann.
Section 63-46a-4.

F.  Publication.  Copies of adopted rules will be prepared
and made available to interested parties requesting the same.
Such rules may also be published periodically in booklets and
bulletins.  It shall be the policy of the Commission to provide
for publication of all new rules at the time of each compilation
of rules in the particular area.  No rule, however, shall be
deemed invalid by failure to prepare copies for distribution or to
provide for publication in the manner herein described.

G.  Petitions for Exercise of Rulemaking Power.  The
Commission may be petitioned to exercise its power to adopt a
rule of general application.  Such petition shall be submitted in
writing by any party who would be substantially and directly
affected by such rule.  The Commission will have wide
discretion in this area and will exercise this rulemaking power
upon petition only when it deems that such exercise would be of
substantial value to the citizens of Utah.  If the Commission
accepts such a petition, it may adopt such rule as it deems
appropriate; however, the petitioning party may submit a
proposed rule for the consideration of the Commission.  If the
Commission acts favorably upon such a petition, it will adopt
and publish the rule in the manner hereinabove described, and
in addition notify the petitioner of such adoption by mail at his
last known address.  If the Commission declines to act on such
petition, it will so notify the petitioning party in the same
manner.

H.  Repeal and Amendment.  The procedure above
described for the enactment of rules shall also be followed for
the amendment or repeal of existing rules.

R861-1A-3.  Division and Prehearing Conferences Pursuant
to Utah Code Ann. Section 59-1-210 and 63-46b-1.

A.  Division Conferences.  Any party directly affected by
a Commission action or contemplated action may request a
conference with the supervisor or designated officer of the

division involved in relation to such action.  Such request may
be either oral or written, and such conference will be conducted
in an informal manner in an effort to clarify and narrow the
issues and problems involved.  The party requesting such
conference will be notified of the result of the same, either
orally or in writing, in person or through counsel, at the
conclusion of such conference or within a reasonable time
thereafter.  Such conference may be held at any time prior to a
hearing, whether or not a petition for such hearing, appeal, or
other commencement of an adjudicative proceeding has been
filed.

B.  Prehearing Conferences.  In any matter pending before
the Tax Commission, the presiding officer may, after prior
written notice, require the parties to appear for a prehearing
conference.  Such prehearing conferences may be by telephone
if the presiding officer determines that it will be more
expeditious and will not adversely affect the rights of any party.
Prehearing conferences will be for the purposes of encouraging
settlement, clarifying the issues, simplifying the evidence,
facilitating discovery, and expediting the proceedings.  In
furthering those purposes, the presiding officer may request that
the parties make proffers of proof or written prehearing
conference statements as to what they believe the evidence will
show at the hearing.  After hearing such proffers of proof and
reviewing written statements, the presiding officer may then
advise the parties how he views each side of the evidence and
state how he believes the Commission may rule if evidence at
the hearing is as proffered at the prehearing conference, and
then invite the parties to see if a stipulation can be reached
which would settle the matter.  If a settlement is reached by way
of stipulation, the presiding officer may sign and enter an order
in the proceeding.  If a settlement is not reached, the presiding
officer shall enter an order on the prehearing conference which
clarifies the issues, simplifies the evidence, facilitates and limits
discovery, and expedites the proceedings to a reasonable extent.

R861-1A-9.  Tax Commission as Board of Equalization
Pursuant to Utah Code Ann. Sections 59-2-212, 59-2-1004,
and 59-2-1006.

A.  Equalization Responsibilities.  The Commission will sit
as the State Board of Equalization in discharge of the
equalization responsibilities given it by law.  The Commission
may sit on its own initiative to correct the valuation of property
that has been overassessed, underassessed, or nonassessed as
described in Section 59-2-212, and as a board of appeal from
the various county boards of equalization described in Section
59-2-1004.

B.  Proceedings.  In all cases, appeals to the Commission
shall be scheduled for hearing pursuant to Commission rules.

C.  Appeals from county boards of equalization.
1.  A notice of appeal filed by the taxpayer with the auditor

pursuant to Section 59-2-1006 shall be presumed to have been
timely filed unless the county provides convincing evidence to
the contrary.  In the absence of evidence of the date of mailing
of the county board of equalization decision by the county
auditor to the taxpayer, it shall be presumed that the decision
was mailed three days after the meeting of the county board of
equalization at which the decision was made.

2.  If the county has not formally adopted board of
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equalization rules and procedures under Section 59-2-1001 that
have been approved by the Commission, the procedures
contained in this rule must be followed.

3.  An appeal from a decision of a county board must be
presented upon the same issues as were submitted to the county
board in the first instance.  The Commission shall consider, but
is not limited to, the facts and evidence submitted to the county
board.

4.  The county board of equalization or county hearing
officer shall prepare minutes of hearings held before them on
property tax appeals.  The minutes shall constitute the record on
appeal.

a)  For appeals concerning property value, the record shall
include:

(1)  the name and address of the property owner;
(2)  the identification number, location, and description of

the property;
(3)  the value placed on the property by the assessor;
(4)  the basis stated in the taxpayer’s appeal;
(5)  facts and issues raised in the hearing before the county

board that are not clearly evident from the assessor’s records;
and

(6)  the decision of the county board of equalization and
the reasons for the decision.

b)  Exempt Property. With respect to a decision affecting
the exempt status of a property, the county board of equalization
shall prepare its decision in writing, stating the reasons and
statutory basis for the decision.

5.  Appeals from dismissal by the county boards of
equalization.

a)  Decisions by the county board of equalization are final
orders on the merits, and appeals to the Commission shall be on
the merits except for the following:

(1)  dismissal for lack of jurisdiction;
(2)  dismissal for lack of timeliness;
(3)  dismissal for lack of evidence to support a claim for

relief.
b)  On an appeal from a dismissal by a county board for the

exceptions under C.5.a), the only matter that will be reviewed by
the Commission is the dismissal itself, not the merits of the
appeal.

c)  An appeal may be dismissed for lack of jurisdiction
when the claimant limits arguments to issues not under the
jurisdiction of the county board of equalization.

6.  An appeal filed with the Commission may be remanded
to the county board of equalization for further proceedings if the
Commission determines that:

a)  dismissal under C.5.a)(1) or (3) was improper;
b)  the taxpayer failed to exhaust all administrative

remedies at the county level; or
c)  in the interest of administrative efficiency, the matter

can best be resolved by the county board.
7.  An appeal filed with the Commission shall be remanded

to the county board of equalization for further proceedings if the
Commission determines that dismissal under C.5.a)(2) is
improper under R884-24P-66.

8.  To achieve standing with the county board of
equalization and have a decision rendered on the merits of the
case, the taxpayer shall provide the following minimum

information to the county board of equalization:
a)  the name and address of the property owner;
b)  the identification number, location, and description of

the property;
c)  the value placed on the property by the assessor;
d)  the taxpayer’s estimate of the fair market value of the

property; and
e)  a signed statement providing evidence or documentation

that supports the taxpayer’s claim for relief.
9.  If no signed statement is attached, the county will notify

the taxpayer of the defect in the claim and permit at least ten
calendar days to cure the defect before dismissing the matter for
lack of sufficient evidence to support the claim for relief.

10.  If the taxpayer appears before the county board of
equalization and fails to produce the evidence or documentation
under C.8.e), the county shall send the taxpayer a notice of
intent to dismiss, and permit the taxpayer at least 20 calendar
days to supply the evidence or documentation.  If the taxpayer
fails to provide the evidence or documentation within 20 days,
the county board of equalization may dismiss the matter for lack
of evidence to support a claim for relief.

11.  If the minimum information required under C.8. is
supplied and the taxpayer produces the evidence or
documentation described in the taxpayer’s signed statement
under C.8.e), the county board of equalization shall render a
decision on the merits of the case.

R861-1A-10.  Miscellaneous Provisions Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Rights of Parties.  Nothing herein shall be construed to
remove or diminish any right of any party under the
Constitution of the United States, the Constitution of the state
of Utah, or any existing law.

B.  Effect of Partial Invalidation.  If any part of these rules
be declared unconstitutional or in conflict with existing
statutory law by a court of competent jurisdiction, the remainder
shall not be affected thereby and shall continue in full force and
effect.

C.  Enactment of Inconsistent Legislation.  Any statute
passed by the Utah Legislature inconsistent with these rules or
any part thereof will effect a repeal of that part of these rules
with which it is inconsistent, but of no other part.

D.  Presumption of Familiarity.  It will be presumed that
parties dealing with the Commission are familiar with:

1.  these rules and the provisions thereof,
2.  the revenue laws of the state of Utah, and
3.  all rules enacted by the Commission in its

administration thereof.

R861-1A-11.  Appeal of Corrective Action Order Pursuant
to Utah Code Ann. Section 59-2-704.

A.  Appeal of Corrective Action Order.  Any county
appealing a corrective action order issued pursuant to Section
59-2-704, shall, within 10 days of the mailing of the order,
request in writing a hearing before the Commission.  The
Commission shall immediately set the time and place of the
hearing, which shall be held no later than June 30 of the tax year
to which the corrective action order applies.

B.  Hearings.  Hearings on corrective action order appeals
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shall be conducted as formal hearings and shall be governed by
the procedures contained in these rules.  If the parties are able
to stipulate to a modification of the corrective action order, and
it is evident that there is a reasonable basis for modifying the
corrective action order, an amended corrective action order may
be executed by the Commission.  One or more commissioners
may preside at a hearing under this rule with the same force and
effect as if a quorum of the Commission were present.
However, a decision must be made and an order signed by a
quorum of the Commission.

C.  Decisions and Orders.  The Commission shall render its
decision and order no later than July 10 of the tax year to which
the corrective action order applies.  Upon reaching a decision,
the Commission shall immediately notify the clerk of the county
board of equalization and the county assessor of that decision.

D.  Sales Information.  Access to Commission property
sales information shall be available by written agreement with
the Commission to any clerk of the county board of equalization
and county assessor appealing under this rule.  All other
reasonable and necessary information shall be available upon
request, according to Commission guidelines.

E.  Conflict with Other Rules.  This rule supersedes all
other rules that may otherwise govern these proceedings before
the Commission.

R861-1A-12.  Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann. Section 59-1-210.

This rule outlines the policies and procedures of the
Commission regarding the public disclosure of and access to
documents, workpapers, decisions, and other information
prepared by the Commission under provisions of Utah Code
Ann. Section 59-1-210.

A.  Property Tax Orders.  Property tax orders signed by the
Commission will be mailed to the appropriately named parties
in accordance with the Commission’s rules of procedure.
Property tax orders may also be made available to persons other
than the named parties upon written request to the Commission.
Nonparty requests will be subject to the following limitations.

1.  If, upon consultation with the taxpayer, the Commission
determines that a particular property tax order contains
information which, if disclosed, would constitute a significant
competitive disadvantage to the taxpayer, the Commission may
either prohibit the disclosure of the order or require that
applicable information be removed from the order prior to it
being made publicly available.

2.  The limitation in subsection 1. does not apply if the
taxpayer affirmatively waives protection against disclosure of
the information.

B.  Other Tax Orders.  Written orders signed by the
Commission relating to all tax appeals other than property tax
matters will also be mailed to the appropriately named parties in
accordance with the Commission rules of procedure.  Copies of
these orders or information about them will not be provided to
any person other than the named parties except for the following
circumstances:

1.  if the Commission determines that the parties have
affirmatively waived any claims to confidentiality; or

2.  if the Commission determines that the orders may be
effectively sanitized through the deletion of references to the

parties, specific tax amounts, or any other information
attributable to a return filed with the Commission.

C.  Imposition and Waiver of Penalty and Interest.
1.  All facts surrounding the imposition of penalty and

interest charges as well as requests for waiver of penalty and
interest charges are considered confidential and will not be
disclosed to any persons other than the parties specifically
involved.  These facts include the names of the involved parties,
the amount of penalty and interest, type of tax involved, amount
of the tax owed, reasons for the imposition of the penalty and
interest, and any other information relating to imposition of the
penalty and interest, except as follows:

(a)  if the Commission affirmatively determines that a
finding of fraud is involved and seeks the imposition of the
appropriate fraud penalties, the Commission may make all
pertinent facts available to the public once legal action against
the parties has been commenced; or

(b)  if the Commission determines that the parties have
affirmatively waived their rights to confidentiality, the
Commission will make all pertinent facts available to the public.

D.  Commission Notes and Workpapers.
1.  All workpapers, notes, and other material prepared by

the commissioners, as well as staff and employees of the
Commission, are to be considered confidential, and access to the
specific material is restricted to employees of the Commission
and its legal counsel only.  Examples of this restricted material
include audit workpapers and notes, ad valorem appraisal
worksheets, and notes taken during hearings and deliberations.
In the case of information prepared as part of an audit, the
auditing division will, upon request, provide summary
information of the findings to the taxpayer.  These items will not
be available to any person or party by discovery carried out
pursuant to these rules or the Utah Rules of Civil Procedure.

2.  Relevant workpapers of the property tax division
prepared in connection with the assessment of property by the
Commission, pursuant to the provisions of Utah Code Ann.
Section 59-2-217, shall be provided to the owner of the property
to which the assessment relates, at the owner’s request.

E.  Reciprocal Agreements.  Pursuant to Utah Code Ann.
Sections 59-7-537, 59-10-545 and 59-12-109, the Commission
may enter into individual reciprocal agreements to share specific
tax information with authorized representatives of the United
States Internal Revenue Service, tax officials of other states, and
representatives of local governments within the state of Utah;
provided, however, that no information will be provided to any
governmental entity if providing such information would violate
any statute or any agreement with the Internal Revenue Service.

F.  Other Agreements.  Pursuant to Utah Code Ann.
Section 59-12-109, the Commission may provide departments
and political subdivisions of the state of Utah with copies of
returns and other information required by Chapter 12 of Title
59.  This information is available only in official matters and
must be requested in writing by the head of the department or
political subdivision.  The request must specifically indicate the
information being sought and how the information will be used.
The Commission will respond in writing to the request and shall
impose conditions of confidentiality on the use of the
information disclosed.

G.  Multistate Tax Commission.  The Commission is
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authorized to share specific tax information for audit purposes
with the Multistate Tax Commission.

H.  Statistical Information.  The Commission authorizes the
preparation and publication of statistical information regarding
the payment and collection of state taxes.  The information will
be prepared by the various divisions of the Commission and
made available after review and approval of the Commission.

I.  Public Record Information.  Pursuant to Utah Code Ann.
59-1-403(3)(c), the Commission may publicize the name and
other appropriate information, as contained in the public record,
concerning delinquent taxpayers, including their addresses, the
amount of money owed by tax type, as well as any legal action
taken by the Commission, including charges filed, property
seized, etc.  No information will be released which is not part of
the existing public record.

R861-1A-13.  Requests for Accommodation and Grievance
Procedures Pursuant to Utah Code Ann. Section 63-46a-3(2),
28 CFR 35.107 1992 edition, and 42 USC 12201.

A.  Disabled individuals may request reasonable
accommodations to services, programs, or activities, or a job or
work environment in the following manner.

1.  Requests shall be directed to:
Accommodations Coordinator
Utah State Tax Commission
160 East Third South
Salt Lake City, Utah 84134
Telephone:  801-530-6920  TDD:  801-530-6269
2.  Requests shall be made at least three working days prior

to any deadline by which the accommodation is needed.
3.  Requests shall include the following information:
a)  the individual’s name and address;
b)  a notation that the request is made in accordance with

the Americans with Disabilities Act;
c)  a description of the nature and extent of the individual’s

disability;
d)  a description of the service, program, activity, or job or

work environment for which an accommodation is requested;
and

e)  a description of the requested accommodation if an
accommodation has been identified.

B.  The accommodations coordinator shall review all
requests for accommodation with the applicable division
director and shall issue a reply within two working days.

1.  The reply shall advise the individual that:
a)  the requested accommodation is being supplied; or
b)  the requested accommodation is not being supplied

because it would cause an undue hardship, and shall suggest
alternative accommodations.  Alternative accommodations must
be described; or

c)  the request for accommodation is denied.  A reason for
the denial must be included; or

d)  additional time is necessary to review the request.  A
projected response date must be included.

2.  All denials of requests under Subsections (1)(b) and
(1)(c) shall be approved by the executive director or designee.

3.  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall also
be made in writing.

C.  Disabled individuals who are dissatisfied with the reply
to their request for accommodation may file a request for review
with the executive director in the following manner.

1.  Requests for review shall be directed to:
Executive Director
Utah State Tax Commission
160 East Third South
Salt Lake City, Utah 84134
Telephone:  801-530-6466  TDD:  801-530-6269
2.  A request for review must be filed within 180 days of

the accommodations coordinator’s reply.
3.  The request for review shall include:
a)  the individual’s name and address;
b)  the nature and extent of the individual’s disability;
c)  a copy of the accommodation coordinator’s reply;
d)  a statement explaining why the reply to the individual’s

request for accommodation was unsatisfactory;
e)  a description of the accommodation desired; and
f)  the signature of the individual or the individual’s legal

representative.
D.  The executive director shall review all requests for

review and shall issue a reply within 15 working days after
receipt of the request for review.

1.  If unable to reach a decision within the 15 working day
period, the executive director shall notify the individual with a
disability that the decision is being delayed and the amount of
additional time necessary to reach a decision.

2.  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall
also be made in writing.

E.  The record of each request for review, and all written
records produced or received as part of each request for review,
shall be classified as protected under Section 63-2-304 until the
executive director issues a decision.

F.  Once the executive director issues a decision, any
portions of the record that pertain to the individual’s medical
condition shall remain classified as private under Section 63-2-
302 or controlled under Section 63-2-303, whichever is
appropriate.  All other information gathered as part of the appeal
shall be classified as private information.  Only the written
decision of the executive director shall be classified as public
information.

G.  Disabled individuals who are dissatisfied with the
executive director’s decision may appeal that decision to the Tax
Commission in the manner provided in Sections 63-46b-1
through 63-46b-22.

R861-1A-15.  Requirement of Social Security and Federal
Identification Numbers Pursuant to Utah Code Ann. Section
59-1-210.

A.  Taxpayers shall provide the Tax Commission with their
social security number or federal identification number, as
required by the Tax Commission.

B.  Sole proprietor and partnership applicants shall provide
the Tax Commission with the following information for every
owner or partner of the applying entity:

1.  name;
2.  home address;
3.  social security number and federal identification
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number, as required by the Tax Commission.
C.  Corporation and limited liability applicants shall

provide the Tax Commission with the following information for
every officer or managing member of the applying entity:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.
D.  Business trust applicants shall provide the Tax

Commission with the following information for the responsible
trustees:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.

R861-1A-16.  Utah State Tax Commission Management Plan
Pursuant to Utah Code Ann. Section 59-1-207.

A.  The executive director reports to the commission.  The
executive director shall meet with the commission periodically
to report on the status and progress of this agreement, update the
commission on the affairs of the agency and seek policy
guidance.  The chairman of the commission shall designate a
liaison of the commission to coordinate with the executive
director in the execution of this agreement.

B.  The structure of the agency is as follows:
1.  The Office of the Commission, including the

commissioners and the following units that report to the
commission:

a)  Internal Audit;
b)  Administrative Secretary;
c)  Appeals;
d)  Economic and Statistical;
e)  Community Relations; and
f)  Legal Counsel.
2.  The Office of the Executive Director, including the

executive director’s staff and the following divisions that report
to the executive director:

a)  Administration;
b)  Taxpayer Services;
c)  Motor Vehicle;
d)  Auditing;
e)  Property Tax;
f)  Technology Management;
g)  Processing; and
h)  Motor Vehicle Enforcement.
C.  The commission hereby delegates full authority for the

following functions to the executive director:
1.  general supervision and management of the day to day

management of the operations and business of the agency
conducted through the Office of the Executive Director and
through the divisions set out in B.2;

2.  management of the day to day relationships with the
customers of the agency;

3.  all original assessments, including adjustments to audit,
assessment, and collection actions, except as provided in C.4.
and D;

4.  waivers of penalty and interest or offers in compromise
agreements in amounts under $10,000, in conformance with

standards established by the commission;
5.  except as provided in D.7., voluntary disclosure

agreements with companies, including multilevel marketers;
6.  determination of whether a county or taxing entity has

satisfied its statutory obligations with respect to taxes and fees
administered by the Tax Commission;

7.  human resource management functions, including
employee relations, final agency action on employee grievances,
and development of internal policies and procedures; and

8.  administration of Title 63, Chapter 2, Government
Records Access and Management Act.

D.  The executive director shall prepare and, upon approval
by the commission, implement the following actions,
agreements, and documents:

1.  the agency budget;
2.  the strategic plan of the agency;
3.  administrative rules and bulletins;
4.  waivers of penalty and interest in amounts of $10,000

or more as per the waiver of penalty and interest policy;
5.  offer in compromise agreements that abate tax, penalty

and interest over $10,000 as per the offer in compromise policy;
6.  stipulated or negotiated agreements that dispose of

matters on appeal; and
7.  voluntary disclosure agreements that meet the following

criteria:
a)  the company participating in the agreement is not

licensed in Utah and does not collect or remit Utah sales or
corporate income tax; and

b)  the agreement forgives a known past tax liability of
$10,000 or more.

E.  The commission shall retain authority for the following
functions:

1.  rulemaking;
2.  adjudicative proceedings;
3.  advisory opinions issued in response to requests from

individual taxpayers for guidance on specific facts and
circumstances;

4.  internal audit processes;
5.  liaison with the governor’s office;
a)  Correspondence received from the governor’s office

relating to tax policy will be directed to the Office of the
Commission for response.  Correspondence received from the
governor’s office that relates to operating issues of the agency
will be directed to the Office of the Executive Director for
research and appropriate action.  The executive director shall
prepare a timely response for the governor with notice to the
commission as appropriate.

b)  The executive director and staff may have other contact
with the governor’s office upon appropriate notice to the
commission; and

6.  liaison with the Legislature.
a)  The commission will set legislative priorities and

communicate those priorities to the executive director.
b)  Under the direction of the executive director, staff may

be assigned to assist the commission and the executive director
in monitoring legislative meetings and assisting legislators with
policy issues relating to the agency.

F.  Correspondence that has been directed to the
commission or individual commissioners that relates to matters
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delegated to the executive director shall be forwarded to a staff
member of the Office of the Executive Director for research and
appropriate action.  A log shall be maintained of all
correspondence and periodically the executive director will
review with the commission the volume, nature, and resolution
of all correspondence from all sources.

G.  The executive director’s staff may occasionally act as
support staff to the commission for purposes of conducting
research or making recommendations on tax issues.

1.  Official communications or assignments from the
commission or individual commissioners to the staff reporting
to the executive director shall be made through the executive
director.

2.  The commissioners and the Office of the Commission
staff reserve the right to contact agency staff directly to facilitate
a collegial working environment and maintain communications
within the agency.  These contacts will exclude direct
commands, specific policy implementation guidance, or human
resource administration.

H.  The commission shall meet with the executive director
periodically for the purpose of exchanging information and
coordinating operations.

1.  The commission shall discuss with the executive
director all policy decisions, appeal decisions or other
commission actions that affect the day to day operations of the
agency.

2.  The executive director shall keep the commission
apprised of significant actions or issues arising in the course of
the daily operation of the agency.

3.  When confronted with circumstances that are not
covered by established policy or by instances of real or potential
conflicts of interest, the executive director shall refer the matter
to the commission.

R861-1A-18.  Allocations of Remittances Pursuant to Utah
Code Ann. Sections 59-1-210 and 59-1-705.

A.  Remittances received by the commission shall be
applied first to penalty, then interest, and then to tax for the
filing period and account designated by the taxpayer.

B.  If no designation for period is made, the commission
shall allocate the remittance so as to satisfy all penalty, interest,
and tax for the oldest period before applying any excess to other
periods.

C.  Fees associated with Tax Commission collection
activities shall be allocated from remittances in the manner
designated by statute.  If a statute does not provide for the
manner of allocating those fees from remittances, the
commission shall apply the remittance first to the collection
activity fees, then to penalty, then interest, and then to tax for
the filing period.

R861-1A-19.  Definition of Bond Pursuant to Utah Code
Ann. Section 59-1-505.

A.  The bond that a taxpayer may deposit with the Tax
Commission pursuant to Section 59-1-505 shall consist of one
of the following:

1.  a surety bond;
2.  an assignment of savings account; or
3.  an assignment of certificate of deposit.

R861-1A-20.  Time of Appeal Pursuant to Utah Code Ann.
Sections 59-1-301, 59-1-401, 59-1-501, 59-2-1007, 59-7-517,
59-10-533, 59-12-114, 59-13-210, and 63-46b-3.

A.  A request for a hearing to correct a property tax
assessment pursuant to Section 59-2-1007 must be in writing.
The request is deemed to be timely if:

1.  it is received in the Tax Commission offices on or
before the close of business of the last day of the 30 day period;
or

2.  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before June 1.

B.  A petition for redetermination must be received in the
Commission offices no later than 30 days from the date of a
notice that creates rights to appeal.  The petition is deemed to be
timely if:

1.  the petition is received in the Tax Commission offices
on or before the close of business of the last day of the 30 day
period; or

2.  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30 day period.

C.  Any party adversely affected by an order of the
Commission may seek judicial review within 30 days of the date
that appears on the Commission’s order.  Copies of the appeal
shall be served upon the Commission and upon the Office of the
Attorney General.

R861-1A-21.  Rulings by the Commission Pursuant to Utah
Code Ann. Section 59-1-205.

A.  A quorum of the commission must participate in any
order which constitutes final agency action on an adjudicative
matter.

B.  The party charged with the burden of proof or the
burden of overcoming a statutory presumption shall prevail only
if a majority of the participating commissioners rules in that
party’s favor.

R861-1A-22.  Petitions for Commencement of Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501,
and 63-46b-3.

A.  Time for Petition.  Unless otherwise provided by Utah
statute, petitions for adjudicative actions shall be filed within
the time frames specified in R861-1A-20.  If the last day of the
30-day period falls on a Saturday, Sunday, or legal holiday, the
period shall run until the end of the next Tax Commission
business day.

B.  Contents.  A petition for adjudicative action need not
be in any particular form, but shall be in writing and, in addition
to the requirements of Utah Code Ann. Section 63-46b-3, shall
contain the following:

1.  name and street address and, if available, a fax number
or e-mail address of petitioner or the petitioner’s representative;

2.  a telephone number where the petitioning party or that
party’s representative can be reached during regular business
hours;

3.  petitioner’s tax identification, social security number or
other relevant identification number, such as real property
parcel number or vehicle identification number;

4.  particular tax or issue involved, period of alleged
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liability, amount of tax in dispute, and, in the case of a property
tax issue, the lien date;

5.  if the petition results from a letter or notice, the petition
will include the date of the letter or notice and the originating
division or officer; and

6.  in the case of property tax cases, the assessed value
sought.

C.  Effect of Nonconformance.  The commission will not
reject a petition because of nonconformance in form or content,
but may require an amended or substitute petition meeting the
requirements of this section when such defects are present.  An
amended or substitute petition must be filed within 15 days after
notice of the defect from the commission.

R861-1A-23.  Designation of Adjudicative Proceedings
Pursuant to Utah Code Ann. Section 63-46b-4.

A.  All matters shall be designated as formal proceedings
and set for a prehearing conference, an initial hearing, or a
scheduling conference pursuant to R861-1A-26.

B. A matter may be diverted to a mediation process
pursuant to R861-1A-32 upon agreement of the parties and the
presiding officer.

R861-1A-24.  Formal Adjudicative Proceedings Pursuant to
Utah Code Ann. Sections 59-1-502.5, 63-46b-8, and 63-46b-
10.

A.  At a formal proceeding, an administrative law judge
appointed by the commission or a commissioner may preside.

1.  Assignment of a presiding officer to a case will be made
pursuant to agency procedures and not at the request of any
party to the appeal.

2.  Once assigned, the presiding officer will preside at all
steps of the formal proceeding except as otherwise indicated in
these rules or as internal staffing requirements dictate.

B.  Unless waived by the petitioner, a formal proceeding
includes an initial hearing pursuant to Section 59-1-502.5, and
may also involve a formal hearing on the record.

1.  Initial Hearing.
a)  An initial hearing pursuant to Section 59-1-502.5 shall

be in the form of a conference.
b)  Any issue may be settled in the initial hearing, but any

party has a right to a formal hearing on matters that remain in
dispute at the conclusion of the initial hearing.  As to those
matters, a party must pursue a formal hearing and final agency
action before pursuing judicial review of unsettled matters.

2.  Formal Hearing on the Record.
a)  Formal hearings on the record shall be conducted by a

presiding officer under 2.b) or by the commission sitting as
panel under 2.c).

b)  Except as provided in 2.c., all formal hearings will be
heard by the presiding officer.

(1)  Within the time period specified by statute, the
presiding officer shall sign a decision and order in accordance
with Section 63-46b-10 and forward the decision to the
Commission for automatic agency review.

(2)  A quorum of the commission shall review the decision.
If a majority of the participating commissioners concur with the
decision, a statement affirming the decision shall be affixed to
the decision and signed by the concurring commissioners to

indicate that the decision represents final agency action.  The
order is subject to petition for reconsideration or to judicial
review.

(3)  If, on agency review, a majority of the commissioners
disagree with the decision, the case may be remanded to the
presiding officer for further action, amended or reversed.  If the
presiding officer’s decision is amended or reversed, the
commission shall issue its decision and order, and that decision
and order shall represent final agency action on the matter.

c)  The commission, on its own motion, upon petition by
a party to the appeal, or upon recommendation of the presiding
officer, may sit as a panel at the formal hearing on the record if
the case involves an important issue of first impression, complex
testimony and evidence, or testimony requiring a prolonged
hearing.

(1)  A panel of the commission shall consist of two or more
commissioners

(2)  An order issued from a hearing before a panel of
commissioners shall constitute final agency action, and it is
subject to petition for reconsideration or to judicial review.

R861-1A-26.  Procedures for Formal Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501
and 63-46b-6 through 63-46b-11.

A.  Prehearing and Scheduling Conference.
1.  At the conference, the parties and the presiding officer

shall:
a)  establish ground rules for discovery;
b)  discuss scheduling;
c) clarify other issues;
d)  determine whether to divert the action to a mediation

process; and
e)  determine whether the initial hearing will be waived and

whether the commission will preside as a panel at the formal
hearing on the record pursuant to R861-1A-24.

2.  The prehearing and scheduling conference may be
converted to an initial hearing upon agreement of the parties.

B.  Notice of Hearing.  At least ten days prior to a hearing
date, the Commission shall notify the petitioning party or the
petitioning party’s representative by mail, e-mail, or facsimile of
the date, time and place of any hearing or proceeding.

C.  Proceedings Conducted by Telephone.  Any proceeding
may be held with one or more of the parties on the telephone if
the presiding officer determines that it will be more convenient
or expeditious for one or more of the parties and does not
unfairly prejudice the rights of any party.  Each party to the
proceeding is responsible for notifying the presiding officer of
the telephone number where contact can be made for purposes
of conducting the hearing.

D.  Representation.
1.  A party may pursue a petition without assistance of

counsel or other representation.  However, a party may be
represented by legal counsel or other representation at every
stage of adjudication.  Failure to obtain legal representation
shall not be grounds for complaint at a later stage in the
adjudicative proceeding or for relief on appeal from an order of
the commission.

a)  Legal counsel must enter an appearance.
b)  Any representative other than legal counsel must submit
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a signed power of attorney authorizing the representative to act
on the party’s behalf and binding the party by the
representative’s action.

c)  All documents will be directed to the party’s
representative.  Documents may be transmitted by facsimile
number, e-mail address or other electronic means if such
transmission does not breach confidentiality.  Otherwise,
documents will be mailed to or served upon the representative’s
street address as shown in the petition for agency action.

2.  Any division of the commission named as party to the
proceeding may be represented by the Attorney General’s Office.

E.  Subpoena Power.
1.  The presiding officer may issue subpoenas to secure the

attendance of witnesses or the production of evidence.
a)  The party requesting the subpoena must prepare it and

submit it to the presiding officer for signature.
b)  Service of the subpoena shall be made by the party

requesting it in a manner consistent with the Utah Rules of Civil
Procedure.

F.  Motions.
1.  Consolidation.  The presiding officer has discretion to

consolidate cases when the same tax assessment, series of
assessments, or issues are involved in each, or where the fact
situations and the legal questions presented are virtually
identical.

2.  Continuance.  A continuance may be granted at the
discretion of the presiding officer.

3.  Default.  The presiding officer may enter an order of
default against a party in accordance with Section 63-46b-11.

a)  The default order shall include a statement of the
grounds for default and shall be delivered to all parties by
electronic means or, if electronic transmission is unavailable, by
U.S. mail.

b)  A defaulted party may seek to have the default set aside
according to procedures set forth in the Utah Rules of Civil
Procedure.

4.  Ruling on Procedural Motions.  Procedural motions
may be made during the hearing or by written motion.

a)  Each motion shall include the grounds upon which it is
based and the relief or order sought.  Copies of written motions
shall be served upon all other parties to the proceeding.

b)  Upon the filing of any motion, the presiding officer
may:

(1)  grant or deny the motion; or
(2)  set the matter for briefing, hearing, or further

proceedings.

R861-1A-27.  Discovery Pursuant to Utah Code Ann. Section
63-46b-7.

A.  Discovery procedures in formal proceedings shall be
established during the prehearing and scheduling conference in
accordance with the Utah Rules of Civil Procedure and other
applicable statutory authority.

B.  The party requesting information or documents may be
required to pay in advance the costs of obtaining or reproducing
such information or documents.

R861-1A-28.  Evidence in Adjudicative Proceedings
Pursuant to Utah Code Ann. Sections 59-1-210, 76-8-502, 76-

8-503, 63-46b-8.
A.  Except as otherwise stated in this rule, formal

proceedings shall be conducted in accordance with the Utah
Rules of Evidence, and the degree of proof in a hearing before
the commission shall be the same as in a judicial proceeding in
the state courts of Utah.

B.  Every party to an adjudicative proceeding has the right
to introduce evidence.  The evidence may be oral or written, real
or demonstrative, direct or circumstantial.

1.  The presiding officer may admit any reliable evidence
possessing probative value which would be accepted by a
reasonably prudent person in the conduct of his affairs.

2.  The presiding officer may admit hearsay evidence.
However, no decision of the commission will be based solely on
hearsay evidence.

3.  If a party attempts to introduce evidence into a hearing,
and that evidence is excluded, the party may proffer the
excluded testimony or evidence to allow the reviewing judicial
authority to pass on the correctness of the ruling of exclusion on
appeal.

C.  At the discretion of the presiding officer or upon
stipulation of the parties, the parties may be required to reduce
their testimony to writing and to prefile the testimony.

1.  Prefiled testimony may be placed on the record without
being read into the record if the opposing parties have had
reasonable access to the testimony before it is presented.  Except
upon finding of good cause, reasonable access shall be not less
than ten working days.

2.  Prefiled testimony shall have line numbers inserted at
the left margin and shall be authenticated by affidavit of the
witness.

3.  The presiding officer may require the witness to present
a summary of the prefiled testimony.  In that case, the witness
shall reduce the summary to writing and either file it with the
prefiled testimony or serve it on all parties within 10 days after
filing the testimony.

4.  If an opposing party intends to cross-examine the
witness on prefiled testimony or the summary of prefiled
testimony, that party must file a notice of intent to cross-
examine at least 10 days prior to the date of the hearing so that
witness can be scheduled to appear or within a time frame
agreed upon by the parties.

D.  The presiding officer shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of
the proceeding.

E.  Oral testimony at a formal hearing will be sworn.  The
oath will be administered by the presiding officer or a person
designated by him.  Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance with the
provisions of Sections 76-8-502 and 76-8-503.

F.  Any party appearing in an adjudicative proceeding may
submit a memorandum of authorities.  The presiding officer may
request a memorandum from any party if deemed necessary for
a full and informed consideration of the issues.

R861-1A-29.  Agency Review and Reconsideration Pursuant
to Utah Code Ann. Section 63-46b-13.

A.  Agency Review.
1.  All written decisions and orders shall be submitted by
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the presiding officer to the commission for agency review before
the decision or order is issued.  Agency review is automatic, and
no petition is required.

B.  Reconsideration.  Within 20 days after the date that an
order is issued, any party may file a written request for
reconsideration alleging mistake of law or fact, or discovery of
new evidence.

1.  The commission shall respond to the petition within 20
days after the date that it was received in the appeals unit to
notify the petitioner whether the reconsideration is granted or
denied.

(a) If no notice is issued within the 20-day period, the
commission’s lack of action on the request shall be deemed to be
a denial and a final order.

(b) For purposes of calculating the 30 day limitation period
for pursuing judicial review, the date of the commission’s order
on the reconsideration or the order of denial is the date of the
final agency action.

2.  If no petition for reconsideration is made, the 30 day
limitation period for pursuing judicial review begins to run from
the date of the final agency action.

R861-1A-30.  Ex Parte Communications Pursuant to Utah
Code Ann. Sections 63-46b-5 and 63-46b-8.

A.  No commissioner or administrative law judge shall
make or knowingly cause to be made to any party to an appeal
any communication relevant to the merits of a matter under
appeal unless notice and an opportunity to be heard are afforded
to all parties.

B.  No party shall make or knowingly cause to be made to
any commissioner or administrative law judge an ex parte
communication relevant to the merits of a matter under appeal
for the purpose of influencing the outcome of the appeal.
Discussion of procedural matters are not considered ex parte
communication relevant to the merits of the appeal.

C.  A presiding officer may receive aid from staff assistants
if:

1.  the assistants do not receive ex parte communications of
a type that the presiding officer is prohibited from receiving,
and,

2.  in an instance where assistants present information
which augments the evidence in the record, all parties shall have
reasonable notice and opportunity to respond to that
information.

D.  Any commissioner or administrative law judge who
receives an ex parte communication relevant to the merits of a
matter under appeal shall place the communication into the case
file and afford all parties an opportunity to comment on the
information.

R861-1A-31.  Declaratory Orders Pursuant to Utah Code
Ann. Section 63-46b-21.

A.  A party has standing to bring a declaratory action if that
party is directly and adversely affected or aggrieved by an
agency action within the meaning of the relevant statute.  A
party with standing may petition for a declaratory order to
challenge:

1.  the commission’s interpretation of statutory language as
stated in an administrative rule; or

2.  the commission’s grant of authority under a statute.
B.  The commission shall not accept a petition for

declaratory order on matters pending before the commission in
an audit assessment, refund request, collections action or other
agency action, or on matters pending before the court on judicial
review of a commission decision.

C.  The commission may refuse to render a declaratory
order if the order will not completely resolve the controversy
giving rise to the proceeding or if the petitioner has other
remedies through the administrative appeals processes.  The
commission’s decision to accept or reject a petition for
declaratory order rests in part on the petitioner’s standing to
raise the issue and on a determination that the petitioner has not
already incurred tax liability under the statutes or rules
challenged.

D.  A declaratory order that invalidates all or part of an
administrative rule shall trigger the rulemaking process to
amend the rule.

R861-1A-32.  Mediation Process Pursuant to Utah Code
Section 63- 46b-1.

A.  Except as otherwise precluded by law, a resolution to
any matter of dispute may be pursued through mediation.

1.  The parties may agree to pursue mediation any time
before the formal hearing on the record.

2.  The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.

B.  If mediation produces a settlement agreement, the
agreement shall be submitted to the presiding officer pursuant
to R861-1A-33.

1.  The settlement agreement shall be prepared by the
parties or by the mediator, and promptly filed with the presiding
officer.

2.  The settlement agreement shall be adopted by the
commission if it is not contrary to law.

3.  If the mediation does not resolve all of the issues, the
parties shall prepare a stipulation that identifies the issues
resolved and the issues that remain in dispute.

4.  If any issues remain unresolved, the appeal will be
scheduled for a formal hearing pursuant to R861-1A-23.

R861-1A-33.  Settlement Agreements Pursuant to Utah Code
Sections 59-1-210 and 59-1- 502.5.

A.  "Settlement agreement" means a stipulation, consent
decree, settlement agreement or any other legally binding
document or representation that resolves a dispute or issue
between the parties.

B.  Procedure:
1.  Parties with an interest in a matter pending before a

division of the Tax Commission may submit a settlement
agreement for review and approval, whether or not a petition for
hearing has been filed.

2.  Parties to an appeal pending before the commission may
submit a settlement agreement to the presiding officer for review
and approval.

3.  Each settlement agreement shall be in writing and
executed by each party or each party’s legal representative, if
any, and shall contain:

a)  the nature of the claim being settled and any claims
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remaining in dispute;
b)  a proposed order for commission approval; and
c)  a statement that each party has been notified of, and

allowed to participate in settlement negotiations.
4.  A settlement agreement terminates the administrative

action on the issues settled before all administrative remedies
are exhausted, and, therefore, precludes judicial review of the
issues.  Each settlement agreement shall contain a statement that
the agreement is binding and constitutes full resolution of all
issues agreed upon in the settlement agreement.

5.  The signed agreement shall stay further proceedings on
the issues agreed upon in the settlement until the agreement is
accepted or rejected by the commission or the commission’s
designee.

a)  If approved, the settlement agreement shall take effect
by its own terms.

b)  If rejected, action on the claim shall proceed as if no
settlement agreement had been reached.  Offers made during the
negotiation process will not be used as an admission against that
party in further adjudicative proceedings.

R861-1A-34.  Advisory Opinions Pursuant to Utah Code
Ann. Section 59-1-210.

A.  Advisory opinions are written, informational statements
of the commission’s interpretation of statutes or administrative
rules, or informational statements concerning the application of
statutes and rules to specific facts and circumstances.

1.  Advisory opinions address questions that have not
otherwise been addressed in statutes, rules, or decisions issued
by the commission.

2.  The commission shall not knowingly issue an advisory
opinion regarding facts raised pending before the commission in
an audit assessment, refund request, or other agency action, or
regarding matters that are pending before the court on judicial
review of a commission decision.  Any opinion inadvertently
issued on a matter pending agency or judicial action shall be set
aside until the conclusion of that action.

3.  Requests for advisory opinions must be addressed to the
commission in writing.  If the requesting party is dissatisfied
with the opinion, that party may resubmit the request along with
new facts or information for commission review.

B.  The weight afforded an advisory opinion in a
subsequent audit or administrative appeal depends upon the
degree to which the underlying facts addressed in the opinion
were adequate to allow thorough consideration of the issues and
interests involved.

C.  An advisory opinion is not a final agency action.
Petitioner must use the designated appeal process to address
judiciable controversies arising from the issuance of an advisory
opinion.

1.  If the opinion leads to a denial of a claim, an audit
assessment or some other agency action at a divisional level, the
taxpayer must use the appeals procedures to challenge that
action within 30 days of the final division decision.

2.  If the only matter at issue in the opinion is a challenge
to the commission’s interpretation of statutory language or a
challenge to the commission’s authority under a statute, the
matter may come before the commission as a petition for
declaratory order submitted within 30 days of the date of the

opinion challenged.

R861-1A-35.  Manner of Retaining Records Pursuant to
Utah Code Ann. Sections 59-1-210, 59-5-104, 59-5-204, 59-6-
104, 59-7-506, 59-8-105, 59-8a-105, 59-10-501, 59-12-111,
59-13-211, 59-13-312, 59-13-403, 59-14-303, and 59-15-105.

A.  Definitions.
1.  "Database Management System" means a software

system that controls, relates, retrieves, and provides accessibility
to data stored in a database.

2.  "Electronic data interchange" or "EDI technology"
means the computer-to-computer exchange of business
transactions in a standardized, structured electronic format.

3.  "Hard copy" means any documents, records, reports, or
other data printed on paper.

4.  "Machine-sensible record" means a collection of related
information in an electronic format.  Machine-sensible records
do not include hard-copy records that are created or recorded on
paper or stored in or by an imaging system such as microfilm,
microfiche, or storage-only imaging systems.

5.  "Storage-only imaging system" means a system of
computer hardware and software that provides for the storage,
retention, and retrieval of documents originally created on
paper.  It does not include any system, or part of a system, that
manipulates or processes any information or data contained on
the document in any manner other than to reproduce the
document in hard copy or as an optical image.

6.  "Taxpayer" means the person required, under Title 59
or other statutes administered by the Tax Commission, to
collect, remit, or pay the tax or fee to the Tax Commission.

B.  If a taxpayer retains records in both machine-sensible
and hard-copy formats, the taxpayer shall make the records
available to the commission in machine-sensible format upon
request by the commission.

C.  Nothing in this rule shall be construed to prohibit a
taxpayer from demonstrating tax compliance with traditional
hard-copy documents or reproductions thereof, in whole or in
part, whether or not the taxpayer also has retained or has the
capability to retain records on electronic or other storage media
in accordance with this rule.  However, this does not relieve the
taxpayer of the obligation to comply with B.

D.  Recordkeeping requirements for machine-sensible
records.

1.  Machine-sensible records used to establish tax
compliance shall contain sufficient transaction-level detail
information so that the details underlying the machine-sensible
records can be identified and made available to the commission
upon request.  A taxpayer has discretion to discard duplicated
records and redundant information provided its responsibilities
under this rule are met.

2.  At the time of an examination, the retained records must
be capable of being retrieved and converted to a standard record
format.

3.  Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary course
of business.  A taxpayer who does not create the electronic
equivalent of a traditional paper document in the ordinary
course of business is not required to construct such a record for
tax purposes.
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4.  Electronic Data Interchange Requirements.
a)  Where a taxpayer uses electronic data interchange

processes and technology, the level of record detail, in
combination with other records related to the transactions, must
be equivalent to that contained in an acceptable paper record.

b)  For example, the retained records should contain such
information as vendor name, invoice date, product description,
quantity purchased, price, amount of tax, indication of tax
status, and shipping detail.  Codes may be used to identify some
or all of the data elements, provided that the taxpayer provides
a method that allows the commission to interpret the coded
information.

c)  The taxpayer may capture the information necessary to
satisfy D.4.b) at any level within the accounting system and
need not retain the original EDI transaction records provided the
audit trail, authenticity, and integrity of the retained records can
be established.  For example, a taxpayer using electronic data
interchange technology receives electronic invoices from its
suppliers.  The taxpayer decides to retain the invoice data from
completed and verified EDI transactions in its accounts payable
system rather than to retain the EDI transactions themselves.
Since neither the EDI transaction nor the accounts payable
system captures information from the invoice pertaining to
product description and vendor name, i.e., they contain only
codes for that information, the taxpayer also retains other
records, such as its vendor master file and product code
description lists and makes them available to the commission.
In this example, the taxpayer need not retain its EDI transaction
for tax purposes.

5.  Electronic data processing systems requirements.
a)  The requirements for an electronic data processing

accounting system should be similar to that of a manual
accounting system, in that an adequately designed accounting
system should incorporate methods and records that will satisfy
the requirements of this rule.

6.  Business process information.
a)  Upon the request of the commission, the taxpayer shall

provide a description of the business process that created the
retained records.  The description shall include the relationship
between the records and the tax documents prepared by the
taxpayer, and the measures employed to ensure the integrity of
the records.

b)  The taxpayer shall be capable of demonstrating:
(1)  the functions being performed as they relate to the flow

of data through the system;
(2)  the internal controls used to ensure accurate and

reliable processing; and
(3)  the internal controls used to prevent unauthorized

addition, alteration, or deletion of retained records.
c)  The following specific documentation is required for

machine-sensible records retained pursuant to this rule:
(1)  record formats or layouts;
(2)  field definitions, including the meaning of all codes

used to represent information;
(3)  file descriptions, e.g., data set name; and
(4)  detailed charts of accounts and account descriptions.
E.  Records maintenance requirements.
1.  The commission recommends but does not require that

taxpayers refer to the National Archives and Record

Administration’s (NARA) standards for guidance on the
maintenance and storage of electronic records, such as labeling
of records, the location and security of the storage environment,
the creation of back-up copies, and the use of periodic testing to
confirm the continued integrity of the records.  The NARA
standards may be found at 36 C.F.R., Section 1234,(1995).

2.  The taxpayer’s computer hardware or software shall
accommodate the extraction and conversion of retained
machine-sensible records.

F.  Access to machine-sensible records.
1.  The manner in which the commission is provided access

to machine-sensible records as required in B. may be satisfied
through a variety of means that shall take into account a
taxpayer’s facts and circumstances through consultation with the
taxpayer.

2.  Access will be provided in one or more of the following
manners:

a)  The taxpayer may arrange to provide the commission
with the hardware, software, and personnel resources necessary
to access the machine-sensible records.

b)  The taxpayer may arrange for a third party to provide
the hardware, software, and personnel resources necessary to
access the machine-sensible records.

c)  The taxpayer may convert the machine-sensible records
to a standard record format specified by the commission,
including copies of files, on a magnetic medium that is agreed
to by the commission.

d)  The taxpayer and the commission may agree on other
means of providing access to the machine-sensible records.

G.  Taxpayer responsibility and discretionary authority.
1.  In conjunction with meeting the requirements of D., a

taxpayer may create files solely for the use of the commission.
For example, if a data base management system is used, it is
consistent with this rule for the taxpayer to create and retain a
file that contains the transaction-level detail from the data base
management system and meets the requirements of D.  The
taxpayer should document the process that created the separate
file to show the relationship between that file and the original
records.

2.  A taxpayer may contract with a third party to provide
custodial or management services of the records.  The contract
shall not relieve the taxpayer of its responsibilities under this
rule.

H.  Alternative storage media.
1.  For purposes of storage and retention, taxpayers may

convert hard-copy documents received or produced in the
normal course of business and required to be retained under this
rule to microfilm, microfiche or other storage-only imaging
systems and may discard the original hard-copy documents,
provided the conditions of this section are met.  Documents that
may be stored on these media include general books of account,
journals, voucher registers, general and subsidiary ledgers, and
supporting records of details, such as sales invoices, purchase
invoices, exemption certificates, and credit memoranda.

2.  Microfilm, microfiche and other storage-only imaging
systems shall meet the following requirements:

a)  Documentation establishing the procedures for
converting the hard-copy documents to microfilm, microfiche,
or other storage-only imaging system must be maintained and
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made available on request.  This documentation shall, at a
minimum, contain a sufficient description to allow an original
document to be followed through the conversion system as well
as internal procedures established for inspection and quality
assurance.

b)  Procedures must be established for the effective
identification, processing, storage, and preservation of the stored
documents and for making them available for the period they are
required to be retained.

c)  Upon request by the commission, a taxpayer must
provide facilities and equipment for reading, locating, and
reproducing any documents maintained on microfilm,
microfiche, or other storage-only imaging system.

d)  When displayed on equipment or reproduced on paper,
the documents must exhibit a high degree of legibility and
readability.  For this purpose, legibility is defined as the quality
of a letter or numeral that enables the observer to identify it
positively and quickly to the exclusion of all other letters or
numerals.  Readability is defined as the quality of a group of
letters or numerals being recognizable as words or complete
numbers.

e)  All data stored on microfilm, microfiche, or other
storage-only imaging systems must be maintained and arranged
in a manner that permits the location of any particular record.

f)  There is no substantial evidence that the microfilm,
microfiche or other storage-only imaging system lacks
authenticity or integrity.

I.  Effect on hard-copy recordkeeping requirements.
1.  Except as otherwise provided in this section, the

provisions of this rule do not relieve taxpayers of the
responsibility to retain hard-copy records that are created or
received in the ordinary course of business as required by
existing law and regulations.  Hard-copy records may be
retained on a recordkeeping medium as provided in H.

2.  Hard-copy records not produced or received in the
ordinary course of transacting business, e.g., when the taxpayer
uses electronic data interchange technology, need not be created.

3.  Hard-copy records generated at the time of a transaction
using a credit or debit card must be retained unless all the details
necessary to determine correct tax liability relating to the
transaction are subsequently received and retained by the
taxpayer in accordance with this rule.  These details include
those listed in D.4.a) and D.4.b).

4.  Computer printouts that are created for validation,
control, or other temporary purposes need not be retained.

5.  Nothing in this section shall prevent the commission
from requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination.

R861-1A-36.  Signatures Defined Pursuant to Utah Code
Ann. Sections 41-1a-209, 59-10-512, 59-12-107, 59-13-206,
and 59-13-307.

A.  "Telefile" means the filing of tax returns and tax
payment information by telephone.

B.  Taxpayers who file tax return information, other than
electronic funds transfers, through the Tax Commission’s telefile
system shall use the Tax Commission assigned personal
identification number as their signature for all tax return
information filed through that system.

C.  Individuals who submit an application to renew their
vehicle registration on the Internet web site authorized by the
Tax Commission shall use the Tax Commission assigned
personal identification number included with their registration
renewal information as their signature for the renewal
application submitted over the Internet.

D.  Taxpayers who use the Tax Commission authorized
Internet web site to file tax return information for tax types that
may be filed on that web site shall use the personal
identification number provided by the Tax Commission as their
signature for the tax return information filed on that web site.

KEY:  developmentally disabled, grievance procedures,
taxation, disclosure requirements
August 2, 2001 41-1a-209
Notice of Continuation April 22, 2002 59-1-205

59-1-207
59-1-210
59-1-301
59-1-401
59-1-403
59-1-501

59-1-502.5
59-1-505
59-1-602
59-1-705

59-1-1004
59-10-512
59-10-533
59-12-107
59-13-206
59-13-210
59-13-307
59-10-544
59-14-404

59-2-212
59-2-701
59-2-705

59-2-1003
59-2-1004
59-2-1006
59-2-1007

59-2-704
59-2-924
59-7-517
63-46a-4
63-46b-1
76-8-502
76-8-503
59-2-701
63-46b-3
63-46b-4
63-46b-5
63-46b-6
63-46b-7
through

63-46b-11
63-46b-13
63-46b-21
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63-46a-3(2) R865.  Tax Commission, Auditing.
R865-3C.  Corporation Income Tax.
R865-3C-1.  Allocation of Net Income Pursuant to Utah
Code Ann. Section 59-7-204.

A.  In general, the provisions of Section R865-6F-8 shall
be applied to determine net income attributable to Utah for
corporation income tax purposes.

B.  If a corporation derives income from sources within this
state, but does not maintain an office within this state from
which sales are negotiated or effected, the gross receipts
attributable to Utah shall include all receipts of the corporation
for services performed within this state and for sales of goods
delivered to this state or shipped to a purchaser within this state,
regardless of the F.O.B. point or other conditions of the sales.

KEY:  taxation, corporation tax
1987 59-7-204
Notice of Continuation April 22, 2002
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R865.  Tax Commission, Auditing.
R865-6F.  Franchise Tax.
R865-6F-1.  Corporation Franchise Privilege - Right to Do
Business - Nature of Liability and How Terminated Pursuant
to Utah Code Ann. Sections 16-10a-1501 through 16-10a-
1533.

A.  The Utah franchise tax is imposed upon corporations
qualified or incorporated under the laws of Utah, whether or not
they do business therein, and also upon corporations doing
business in Utah, whether or not they are qualified or
incorporated under the laws of Utah.

1.  An unqualified foreign corporation doing business in
this state is liable for Utah corporation franchise tax in the same
amount as if it had duly applied for and received a certificate of
authority to transact business in this state pursuant to Section
16-10a-1501.

2.  An unqualified foreign corporation deriving income
from this state, but not doing business in this state within the
contemplation of the Utah corporation franchise tax law is
subject to the Utah corporation income tax on income derived
from this state under the provisions of Sections 59-7-201 to 59-
7-207.

B.  If a corporation received its corporate authority to do
business in Utah prior to January 1, 1973, and is a member of an
affiliated group filing a combined report under Section 59-7-402
or 59-7-403, and legally terminates its corporate authority, it
must include its activity during the final year in the combined
report of the group.  The tax is imposed upon the income of the
group rather than the income of the individual corporations.

C.  A corporation that was incorporated, qualified, or that
reinstated its corporate authority to do business in Utah after
January 1, 1973 must file a corporation franchise tax return and
pay the tax due with the return for the year in which it legally
terminates its right to do business in this state.  The Tax
Commission shall not issue a tax clearance certificate until the
final return has been filed and the amounts due for the final year
are paid.

D.  For Utah corporation franchise tax purposes, a foreign
corporation terminates its corporate existence or the privileges
for which the franchise tax is levied (unless it continues to do
business) on the date on which:

1.  a certificate of withdrawal is issued under the provisions
of Section 16-10a-1520;

2.  its corporate existence is legally terminated in its home
state, provided authoritative evidence of that termination is
filed;

3.  a certificate of revocation of its authority to transact
business in this state is issued under the provisions of Sections
16-10a-1530 and 16-10a-1531; or

4.  the corporate powers, rights, and privileges are forfeited
under the provisions of Section 59-7-534.

E.  For Utah corporation franchise tax purposes, a
corporation that is incorporated under the laws of this state
terminates its corporate existence or the privilege of exercising
its corporate franchise for which the franchise tax is levied on
the date on which:
1.  a certificate of dissolution is issued pursuant to a voluntary
dissolution under the provisions of Section 16-10a-1401 or
Sections 16-10a-1402 through 16-10a-1403;

2.  a decree of dissolution is entered by the court pursuant
to the provisions of Sections 16-10a-1430 through 16-10a-1433;

3.  a certificate of merger or of consolidation (which effects
the termination of the separate corporate existence of the Utah
corporation) is issued pursuant to the provisions of Sections 16-
10a-1101 through 16-10a-1107; or

4.  the corporate rights and privileges are suspended under
the provisions of Section 59-7-534.

F.  If the corporation continues to do business in this state
subsequent to any of the above dates, it is liable for franchise
tax, even though doing business is not authorized, or may even
be prohibited, by law.  A corporation cannot avoid the franchise
tax by doing business without authority which, if legally done,
would subject the corporation to the tax.

R865-6F-2.  Establishment of Taxable Year and Filing the
First Return Pursuant to Utah Code Ann. Sections 59-7-501
and 59-7-505.

A. The period for which a corporation must file its returns
for corporation franchise tax purposes is the same period under
which its income is computed pursuant to Section 59-7-501.

B.  The first return may cover a period of less than 12-
calendar months, but may not exceed 12-calendar months.  The
period must end on the last day of a calendar month, except that
the Tax Commission will accept returns being made using the
52-53 week method of reporting under Section 441(f), Internal
Revenue Code.

C.  If a corporation elects for federal purposes to end its
filing period on a date that does not fall on the last day of a
calendar month, the filing period for the purposes of effective
dates of Utah laws ends on the last day of the month nearest to
the federal year end.  The Utah net income is computed based
on the filing period for federal purposes, notwithstanding the
Utah filing period ends on the last day of the month.

D.  Except as provided in Section 59-7-505(8)(a), in the
case of a domestic corporation, the first return period begins
with the date of incorporation.  Activity prior to date of
incorporation must be reported on individual income or
partnership returns or of such other entity as may be
appropriate.

E.  Except as provided in Section 59-7-505(8)(a), in the
case of a foreign corporation, the first return period begins with
the date the corporation is qualified to do business in Utah
under Title 16, Chapter 10a, Part 15, or the date business within
the state is commenced, whichever is the earlier.

R865-6F-6.  Application of Corporation Franchise or Income
Tax Acts to Qualified Corporations and to Nonqualified
Foreign Corporations Pursuant to Utah Code Ann. Section
59-7-104.

A.  Definitions.
1.  "Ancillary activities" means those activities that serve

no independent business function for the seller apart from their
connection to the solicitation of orders.

2.  "De minimis activities" means those activities that,
when taken together, establish only a trivial connection with the
taxing state.  An activity conducted within Utah on a regular or
systematic basis or pursuant to a company policy, whether or
not in writing, shall not normally be considered trivial.
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3.  "In-home office" means an office or place of business
located within the residence of the employee or representative
of a company that satisfies the following conditions:

a)  The office may not be publicly attributed to the
company, or to the employee or representative of the company
in an employee or representative capacity.

b)  The use of the office shall be limited to soliciting and
receiving orders from customers; transmitting orders outside the
state for acceptance or rejection by the company; or for other
activities that are protected under Public Law 86-272, 15 U.S.C.
381-384 (hereafter P.L. 86-272) and this rule.

c)  Neither the company nor the employee or representative
shall maintain a telephone listing or other public listing for the
company within the state, nor use advertising or business
literature indicating that the company or its employee or
representative can be contacted at a specific address within the
state.  However, the normal distribution and use of business
cards and stationery identifying the employee’s or
representative’s name, address, telephone, and fax numbers and
affiliation with the company shall not, by itself, be considered
as advertising or otherwise publicly attributing an office to the
company or its employee or representative.

4.  "Solicitation" means:
a)  speech or conduct that explicitly or implicitly invites an

order; and
b)  activities that neither explicitly nor implicitly invite an

order, but are entirely ancillary to requests for an order.
B.  Every corporation doing business in Utah whether

qualified or not, and every corporation incorporated or qualified
in Utah whether or not doing business therein is subject to the
Utah corporation franchise tax, unless exempted under the
provisions of Section 59-7-102.  If liability for the tax exists, the
tax must be computed under the provisions of Section 59-7-104,
at the rate provided by statute, but in no case shall the tax be less
than the minimum tax prescribed.

C.  Foreign corporations not qualified in Utah which ship
goods to customers in this state from points outside this state,
pursuant to orders solicited but not accepted by agents or
employees in this state, and which are not doing business in
Utah are not taxable under the Utah Corporation Franchise Tax
Act if:

1.  they maintain no office nor stocks of goods in Utah, and
2.  they engage in no other activities in Utah.
D.  Foreign corporations not qualified in Utah that make

deliveries from stocks of goods located in this state are doing
business in this state and are taxable under the Corporation
Franchise Tax Act, even though they have no office or regular
place of business in this state.

E.  Foreign corporations not qualified in Utah are subject
to the franchise tax if performing the necessary duties to fulfill
contracts or subcontracts in Utah, whether through their own
employees or by furnishing of supervisory personnel.

F.  Corporations that own real property within this state and
rent or lease such properties to others are subject to the franchise
tax whether or not qualified under the laws of this state.  This
also applies to corporations deriving royalty, lease, or rental
income from properties located within this state, whether or not
such properties are owned by the corporation.

G.  Foreign corporations not qualified in Utah are subject

to the franchise or income tax if they derive income from
revenue-producing properties located in Utah or moving
through Utah or from services performed by personnel in this
state.  This includes, but is not limited to, freight and
transportation operations, sales of real property having a Utah
situs, leasing or sales of franchises, sporting or entertaining
events, etc.

H.  Corporations that participate in joint ventures or
working and operating agreements which are performed in this
state are subject to the franchise tax whether qualified or not.

I.  Foreign corporations qualified in Utah are subject to the
franchise tax even though engaged solely in interstate
commerce.

J.  P.L. 86-272 restricts a state from imposing a net income
tax on income derived within its borders from interstate
commerce if the only business activity of the company within
the state consists of the solicitation of orders for sales of
tangible personal property, which orders are sent outside the
state for acceptance or rejection, and, if accepted, are filled by
shipment or delivery from a point outside the state.  The term
"net income tax" includes a franchise tax measured by net
income.  If any sales of tangible personal property are made
from Utah into a state which is precluded by P.L. 86-272 from
taxing the income of the seller, such sales remain subject to
throwback to Utah pursuant to Section 59-7-318(2).  Similarly,
a sale into Utah from another state would not subject a
corporation to the Utah tax if the corporation’s activities do not
exceed those allowed under P.L. 86-272.

1.  Only the solicitation to sell personal property is
afforded immunity under P.L. 86-272; therefore, the leasing,
renting licensing or other disposition of tangible personal
property, or transactions involving intangibles such as
franchises, patents, copyrights, trade marks, service marks and
the like, or any other type of property are not protected activities
under P. L. 86-272.  The sale or delivery and the solicitation for
the sale or delivery of any type of service that is not either (1)
ancillary to solicitation, or (2) otherwise set forth as a protected
activity below is also not protected under P.L. 86-272 or this
rule.

2.  For the in-state activity to be a protected activity under
P.L. 86-272, it must be limited solely to solicitation, except for
de minimis activities and activities conducted by independent
contractors as described below.

K.  The following in-state activities, assuming they are not
of a de minimis level, will constitute doing business in Utah
under P.L. 86-272 and will subject the corporation to the Utah
corporation franchise tax:

1.  making repairs or providing maintenance or service to
the property sold or to be sold;

2.  collecting current or delinquent accounts, whether
directly or by third parties, through assignment or otherwise;

3.  investigating credit worthiness;
4.  installation or supervision of installation at or after

shipment or delivery;
5.  conducting training courses, seminars, or lectures for

personnel other than personnel involved only in solicitation;
6.  providing any kind of technical assistance or service

including engineering assistance or design service, when one of
the purposes thereof is other than the facilitation of the
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solicitation of orders;
7.  investigating, handling, or otherwise assisting in

resolving customer complaints, other than mediating direct
customer complaints when the sole purpose of such mediation
is to ingratiate the sales personnel with the customer;

8.  approving or accepting orders;
9.  repossessing property;
10.  securing deposits on sales;
11.  picking up or replacing damaged or returned property;
12.  hiring, training, or supervising personnel, other than

personnel involved only in solicitation;
13.  using agency stock checks or any other instrument or

process by which sales are made within this state by sales
personnel;

14.  maintaining a sample or display room in excess of two
weeks (14 days) at any one location within the state during the
tax year;

15.  carrying samples for sale, exchange or distribution in
any manner for consideration or other value;

16.  owning, leasing, using, or maintaining any of the
following facilities or property in-state:

(a)  repair shop;
(b)  parts department;
(c)  any kind of office other than an in-home office;
(d)  warehouse;
(e)  meeting place for directors, officers, or employees;
(f)  stock of goods other than samples for sales personnel

or that are used entirely ancillary to solicitation;
(g)  telephone answering service that is publicly attributed

to the company or to employees or agents of the company in
their representative status;

(h)  mobile stores, i.e., vehicles with drivers who are sales
personnel making sales from the vehicles;

(i)  real property or fixtures to real property of any kind.
17.  consigning stocks of goods or other tangible personal

property to any person, including an independent contractor, for
sale;

18.  maintaining, by either an in-state or an out-of-state
resident employee, an office or place of business (in-home or
otherwise) of any kind other than an in-home office;

(b)  The maintenance of any office or other place of
business in this state that does not strictly qualify as an in-home
office under this subsection shall, by itself cause the loss of
protection under this rule.

(c)  For purposes of this subsection it is not relevant
whether the company pays directly, indirectly, or not at all for
the cost of maintaining the in-home office.

19.  entering into franchising of licensing agreements;
selling or otherwise disposing of franchises and licenses; or
selling or otherwise transferring tangible personal property
pursuant to such franchise or license by the franchisor or
licensor to its franchisee or licensee within the state;

20.  shipping or delivering of goods into this state by
means of private vehicle, rail, water, air or other carrier,
irrespective of whether a shipment of delivery fee or other
charge is imposed, directly or indirectly, upon the purchaser;

21.  conducting any activity not listed as a protected
activity below which is not entirely ancillary to requests for
orders, even if such activity helps to increase purchases.

L.  The following in-state activities will not cause the loss
of protection for otherwise protected sales;

1.  soliciting orders for sales by any type of advertising;
2.  soliciting of orders by an in-state resident employee or

representative of the company, so long as such person does not
maintain or use any office or other place of business in the state
other than an in-home office;

3.  carrying samples and promotional materials only for
display or distribution without charge or other consideration;

4.  furnishing and setting up display racks and advising
customers on the display of the company’s products without
charge or other consideration;

5.  providing automobiles to sales personnel for their use
in conducting protected activities;

6.  passing orders, inquiries and complaints on to the home
office;

7.  missionary sales activities, i.e. the solicitation of
indirect customers for the company’s goods.  For example, a
manufacturer’s solicitation of retailers to buy the manufacturer’s
goods from the manufacturer’s wholesale customers would be
protected if such solicitation activities are otherwise immune;

8.  coordinating shipment or delivery without payment or
other consideration and providing information relating thereto
either prior or subsequent to the placement of an order;

9.  checking of customer’s inventories without a charge
therefore if performed for reorder, but not for other purposes
such as a quality control;

10.  maintaining a sample or display room for two weeks
(14 days) or less at any one location within the state during the
tax year;

11.  recruiting, training or evaluating sales personnel,
including occasionally using homes, hotels or similar places for
meetings with sales personnel;

12.  mediating direct customer complaints when the
purpose thereof is solely for ingratiating the sales personnel
with the customer and facilitating requests for orders;

13.  owning, leasing, using or maintaining personal
property for use in the employee or representative’s in-home
office or automobile that is solely limited to the conducting of
protected activities.  Therefore, the use of personal property
such as a cellular telephone, facsimile machine, duplicating
equipment, personal computer and computer software that is
limited to the carrying on of protected solicitation and activity
entirely ancillary to such solicitation or permitted by the
provisions of this rule shall not, by itself, remove the protection
of P.L. 86-272.

M.  P.L. 86-272 provides protection to certain in-state
activities if conducted by an independent contractor that would
not be afforded if performed by the company or its employees
or other representatives.

1.  Independent contractors may engage in the following
limited activities in the state without the company’s loss of
immunity;

a)  soliciting sales;
b)  making sales;
c)  maintaining an office.
2.  Sales representatives who represent a single principal

are not considered to be independent contractors and are subject
to the same limitations as those provided under P.L. 86-272 and
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this rule.
3.  Maintenance of stock of goods in the state by the

independent contractor under consignment or any other type of
arrangement with the company, except for purposes of display
and solicitation, shall remove the protection.

N.  The Tax Commission will apply the provisions of P.L.
86-272 and of this rule to business activities conducted in
foreign commerce.  Therefore, whether business activities are
conducted by (i) a foreign or domestic company selling tangible
personal property into a county outside of the United States
from a point within this state or by (ii) either company selling
such property into this state from a point outside of the United
States, the principles under this rule apply equally to determine
whether the sales transactions are protected and the company
immune from taxation in either this state or in the foreign
county, as the case might be, and whether, if applicable, the
throwback provisions of Section 59-7-318(2) will apply.

O.  The protection afforded by P.L. 86-272 and the
provisions of this rule do not apply to any corporation that is
incorporated or domiciled in this state.

P.  A company that registers or otherwise formally qualifies
to do business within this state does not, by that fact alone, lose
its protection under P.L. 86-272.  Where, separate from or
ancillary to such registration or qualification, the company
receives and seeks to use or protect any additional benefit or
protection from this state through activity not otherwise
protected under P.L. 86-272 or this rule, such protection shall be
removed.

Q.  The protection afforded under P.L. 86-272 and the
provisions of this rule shall be determined on a year by year tax
basis.  Therefore, if at any time during a tax year the company
conducts activities that are not protected under P.L. 86-272 or
this rule, no sales in this state or income earned by the company
attributed to this state during any part of said tax year shall be
protected from taxation for purposes of the corporate franchise
tax.

R865-6F-8.  Allocation and Apportionment of Net Income
(Uniform Division of Income for Tax Purposes Act) Pursuant
to Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Business and Nonbusiness Income Defined.  Section
59-7-302 defines business income as income arising from
transactions and activity in the regular course of the taxpayer’s
trade or business operations.  In essence, all income that arises
from the conduct of trade or business operations of a taxpayer
is business income.  For purposes of administration of the
Uniform Division of Income for Tax Purposes Act (UDITPA),
the income of the taxpayer is business income unless clearly
classifiable as nonbusiness income.

1.  Nonbusiness income means all income other than
business income and shall be narrowly construed.

2.  The classification of income by the labels occasionally
used, such as manufacturing income, compensation for services,
sales income, interest, dividends, rents, royalties, gains,
operating income, and nonoperating income, is of no aid in
determining whether income is business or nonbusiness income.
Income of any type or class and from any source is business
income if it arises from transactions and activity occurring in the
regular course of a trade or business.  Accordingly, the critical

element in determining whether income is business income or
nonbusiness income is the identification of the transactions and
activity that are the elements of a particular trade or business.
In general, all transactions and activities of the taxpayer that are
dependent upon or contribute to the operation of the taxpayer’s
economic enterprise as a whole constitute the taxpayer’s trade or
business and will be transactions and activity arising in the
regular course of business, and will constitute integral parts of
a trade or business.

3.  Business and Nonbusiness Income.  Application of
Definitions.  The following are rules for determining whether
particular income is business or nonbusiness income:

a)  Rents from real and tangible personal property.  Rental
income from real and tangible property is business income if the
property with respect to which the rental income was received
is used in the taxpayer’s trade or business or is incidental thereto
and therefore is includable in the property factor under G.1.a).

b)  Gains or Losses from Sales of Assets.  Gain or loss
from the sale, exchange or other disposition of real or tangible
or intangible personal property constitutes business income if
the property while owned by the taxpayer was used in the
taxpayer’s trade or business.  However, if the property was
utilized for the production of nonbusiness income the gain or
loss will constitute nonbusiness income.  See G.1.b).

c)  Interest.  Interest income is business income where the
intangible with respect to which the interest was received arises
out of or was created in the regular course of the taxpayer’s trade
or business operations or where the purpose for acquiring and
holding the intangible is related to or incidental to trade or
business operations.

d)  Dividends.  Dividends are business income where the
stock with respect to which the dividends are received arises out
of or was acquired in the regular course of the taxpayer’s trade
or business operations or where the purpose for acquiring and
holding the stock is related to or incidental to the trade or
business operations.  Because of the regularity with which most
corporate taxpayers engage in investment activities, because the
source of capital for those investments arises in the ordinary
course of a taxpayer’s business, because the income from those
investments is utilized in the ordinary course of the taxpayer’s
business and because those investment assets are used for
general credit purposes, income arising from the ownership or
sale or other disposition of investments is presumptively
business income.  This presumption may be rebutted if the
taxpayer can prove that the investment is unrelated to the
regular trade or business activities.

e)  Proration of Deductions.  In most cases an allowable
deduction of a taxpayer will be applicable only to the business
income arising from the trade or business or to a particular item
of nonbusiness income.  In some cases an allowable deduction
may be applicable to the business income and to nonbusiness
income.  In those cases the deduction shall be prorated among
the business and nonbusiness income in a manner that fairly
distributes the deduction among the classes of income to which
it is applicable.

f)  A schedule must be submitted with the return showing:
(1)  the gross income from each class of income being

allocated;
(2)  the amount of each class of applicable expenses,
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together with explanation or computations showing how
amounts were arrived at;

(3)  the total amount of the applicable expenses for each
income class; and

(4)  the net income of each income class.  The schedules
should provide appropriate columns as set forth above for items
allocated to this state and for items allocated outside this state.

g)  In filing returns with this state, if the taxpayer departs
from or modifies the manner of prorating any such deduction
used in returns for prior years, the taxpayer shall disclose in the
return for the current year the nature and extent of the
modification.

h)  If the returns or reports filed by a taxpayer with all
states to which the taxpayer reports under UDITPA are not
uniform in the application or proration of any deduction, the
taxpayer shall disclose in its return to this state the nature and
extent of the variance.

B.  Definitions.
1.  "Taxpayer," for purposes of this rule, is as defined in

Section 59-7-101.
2.  "Apportionment" means the division of business income

between states by the use of a formula containing apportionment
factors.

3.  "Allocation" means the assignment of nonbusiness
income to a particular state.

4.  "Business activity" refers to the transactions and activity
occurring in the regular course of the trade or business of a
taxpayer.

C.  Apportionment.
1.  If the business activity with respect to the trade or

business of a taxpayer occurs both within and without this state,
and if by reason of that business activity the taxpayer is taxable
in another state, the portion of the net income (or net loss)
arising from the trade or business derived from sources within
this state shall be determined by apportionment in accordance
with Sections 59-7-311 to 59-7-319.

2.  Allocation.  Any taxpayer subject to the taxing
jurisdiction of this state shall allocate all of its nonbusiness
income or loss within or without this state in accordance with
Sections 59-7-306 to 59-7-310.

D.  Consistency and Uniformity in Reporting.  In filing
returns with this state, if the taxpayer departs from or modifies
the manner in which income has been classified as business
income or nonbusiness income in returns for prior years, the
taxpayer shall disclose in the return for the current year the
nature and extent of the modification.  If the returns or reports
filed by a taxpayer for all states to which the taxpayer reports
under UDITPA are not uniform in the classification of income
as business or nonbusiness income, the taxpayer shall disclose
in its return to this state the nature and extent of the variance.

E.  Taxable in Another State.
1.  In General.  Under Section 59-7-303 the taxpayer is

subject to the allocation and apportionment provisions of
UDITPA if it has income from business activity that is taxable
both within and without this state.  A taxpayer’s income from
business activity is taxable without this state if the taxpayer, by
reason of business activity (i.e., the transactions and activity
occurring in the regular course of the trade or business), is
taxable in another state within the meaning of Section 59-7-305.

A taxpayer is taxable within another state if it meets either one
of two tests:

a)  if by reason of business activity in another state the
taxpayer is subject to one of the types of taxes specified in
Section 59-7-305(1), namely:  a net income tax, a franchise tax
measured by net income, a franchise tax for the privilege of
doing business, or a corporate stock tax; or

b)  if by reason of business activity another state has
jurisdiction to subject the taxpayer to a net income tax,
regardless of whether the state imposes that tax on the taxpayer.
A taxpayer is not taxable in another state with respect to the
trade or business merely because the taxpayer conducts
activities in that state pertaining to the production of
nonbusiness income.

2.  When a Taxpayer Is Subject to a Tax Under Section 59-
7-305.  A taxpayer is subject to one of the taxes specified in
Section 59-7-305(1) if it carries on business activity in a state
and that state imposes such a tax thereon.  Any taxpayer that
asserts that it is subject to one of the taxes specified in Section
59-7-305(1) in another state shall furnish to the Tax
Commission, upon its request, evidence to support that
assertion.  The Tax Commission may request that the evidence
include proof that the taxpayer has filed the requisite tax return
in the other state and has paid any taxes imposed under the law
of the other state.  The taxpayer’s failure to produce that proof
may be taken into account in determining whether the taxpayer
is subject to one of the taxes specified in Section 59-7-305(1) in
the other state.  If the taxpayer voluntarily files and pays one or
more taxes when not required to do so by the laws of that state
or pays a minimal fee for qualification, organization, or for the
privilege of doing business in that state, but

a)  does not actually engage in business activity in that
state, or

b)  does actually engage in some business activity, not
sufficient for nexus, and the minimum tax bears no relation to
the taxpayer’s business activity within that state, the taxpayer is
not subject to one of the taxes specified within the meaning of
Section 59-7-305(1).

3.  When a State Has Jurisdiction to Subject a Taxpayer to
a Net Income Tax.  The second test, that of Section 59-7-305(2),
applies if the taxpayer’s business activity is sufficient to give the
state jurisdiction to impose a net income tax by reason of
business activity under the Constitution and statutes of the
United States.  Jurisdiction to tax is not present where the state
is prohibited from imposing the tax by reason of the provisions
of Public Law 86-272, 15 U. S. C. A. Sec. 381-385 (P.L. 86-
272).  In the case of any state as defined in Section 59-7-302(6),
other than a state of the United States or political subdivision of
a state, the determination of whether a state has jurisdiction to
subject the taxpayer to a net income tax shall be made as though
the jurisdictional standards applicable to a state of the United
States applied in that state.  If jurisdiction is otherwise present,
the state is not considered as without jurisdiction by reason of
the provisions of a treaty between that state and the United
States.

F.  Apportionment Formula.  All business income of the
taxpayer shall be apportioned to this state by use of the
apportionment formula set forth in Section 59-7-311.  The
elements of the apportionment formula are the property factor,
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see G. below, the payroll factor, see H. below, and the sales
factor, see I. below, of the trade or business of the taxpayer.  For
exceptions see J. below.

G.  Property Factor.
1.  In General.
a)  The property factor of the apportionment formula shall

include all real and tangible personal property owned or rented
by the taxpayer and used during the tax period in the regular
course of its trade or business.  Real and tangible personal
property includes land, buildings, machinery, stocks of goods,
equipment, and other real and tangible personal property but
does not include coin or currency.

b)  Property used in connection with the production of
nonbusiness income shall be excluded from the property factor.
Property used both in the regular course of the taxpayer’s trade
or business and in the production of nonbusiness income shall
be included in the factor only to the extent the property is used
in the regular course of the taxpayer’s trade or business.  The
method of determining the portion of the value to be included in
the factor will depend upon the facts of each case.

c)  The property factor shall reflect the average value of
property includable in the factor.  Refer to G.6.

2.  Property Used for the Production of Business Income.
Property shall be included in the property factor if it is actually
used or is available for or capable of being used during the tax
period in the regular course of the trade or business of the
taxpayer.  Property held as reserves or standby facilities or
property held as a reserve source of materials shall be included
in the factor.  For example, a plant temporarily idle or raw
material reserves not currently being processed are includable in
the factor.  Property or equipment under construction during the
tax period, except inventoriable goods in process, shall be
excluded from the factor until the property is actually used in the
regular course of the trade or business of the taxpayer.  If the
property is partially used in the regular course of the trade or
business of the taxpayer while under construction, the value of
the property to the extent used shall be included in the property
factor.

3.  Consistency in Reporting.  In filing returns with this
state, if the taxpayer departs from or modifies the manner of
valuing property, or of excluding or including property in the
property factor, used in returns for prior years, the taxpayer shall
disclose in the return for the current year the nature and extent
of the modification.  If the returns or reports filed by the
taxpayer with all states to which the taxpayer reports under
UDITPA are not uniform in the valuation of property and in the
exclusion or inclusion of property in the property factor, the
taxpayer shall disclose in its return to this state the nature and
extent of the variance.

4.  Numerator.  The numerator of the property factor shall
include the average value of the real and tangible personal
property owned or rented by the taxpayer and used in this state
during the tax period in the regular course of the trade or
business of the taxpayer.  Property in transit between locations
of the taxpayer to which it belongs shall be considered to be at
the destination for purposes of the property factor.  Property in
transit between a buyer and seller that is included by a taxpayer
in the denominator of its property factor in accordance with its
regular accounting practices shall be included in the numerator

according to the state of destination.  The value of mobile or
movable property such as construction equipment, trucks, or
leased electronic equipment that are located within and without
this state during the tax period shall be determined for purposes
of the numerator of the factor on the basis of total time within
the state during the tax period.  An automobile assigned to a
traveling employee shall be included in the numerator of the
factor of the state to which the employee’s compensation is
assigned under the payroll factor or in the numerator of the state
in which the automobile is licensed.

5.  Valuation of Owned Property.
a)  Property owned by the taxpayer shall be valued at its

original cost.  As a general rule original cost is deemed to be the
basis of the property for state franchise or income tax purposes
(prior to any adjustments) at the time of acquisition by the
taxpayer and adjusted by subsequent capital additions or
improvements thereto and partial disposition thereof, by reasons
including sale, exchange, and abandonment.  However,
capitalized intangible drilling and development costs shall be
included in the property factor whether or not they have been
expensed for either federal or state tax purposes.

b)  Inventory of stock of goods shall be included in the
factor in accordance with the valuation method used for state tax
purposes.

c)  Property acquired by gift or inheritance shall be
included in the factor at its basis for determining depreciation.

6.  Valuation of Rented Property.
a)  Property rented by the taxpayer is valued at eight times

its net annual rental rate.  The net annual rental rate for any item
of rented property is the annual rental rate paid by the taxpayer
for the property, less the aggregate annual subrental rates paid
by subtenants of the taxpayer.  See J.2. for special rules where
the use of the net annual rental rate produces a negative or
clearly inaccurate value or where property is used by the
taxpayer at no charge or rented at a nominal rental rate.

b)  Subrents are not deducted when the subrents constitute
business income because the property that produces the subrents
is used in the regular course of the trade or business of the
taxpayer when it is producing the income.  Accordingly there is
no reduction in its value.

c)  Annual rental rate is the amount paid as rental for
property for a 12-month period; i.e., the amount of the annual
rent.  Where property is rented for less than a 12-month period,
the rent paid for the actual period of rental shall constitute the
annual rental rate for the tax period.  However, where a taxpayer
has rented property for a term of 12 or more months and the
current tax period covers a period of less than 12 months (due,
for example, to a reorganization or change of accounting
period), the rent paid for the short tax period shall be
annualized.  If the rental term is for less than 12 months, the rent
shall not be annualized beyond its term.  Rent shall not be
annualized because of the uncertain duration when the rental
term is on a month to month basis.

d)  Annual rent is the actual sum of money or other
consideration payable, directly or indirectly, by the taxpayer or
for its benefit for the use of the property and includes:

(1)  Any amount payable for the use of real or tangible
personal property, or any part thereof, whether designated as a
fixed sum of money or as a percentage of sales, profits or
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otherwise.
(2)  Any amount payable as additional rent or in lieu of

rents, such as interest, taxes, insurance, repairs or any other
items that are required to be paid by the terms of the lease or
other arrangement, not including amounts paid as service
charges, such as utilities, and janitor services.  If a payment
includes rent and other charges unsegregated, the amount of rent
shall be determined by consideration of the relative values of the
rent and other items.

e)  Annual rent does not include:
(1)  incidental day-to-day expenses such as hotel or motel

accommodations, or daily rental of automobiles;
(2)  royalties based on extraction of natural resources,

whether represented by delivery or purchase.  For this purpose,
a royalty includes any consideration conveyed or credited to a
holder of an interest in property that constitutes a sharing of
current or future production of natural resources from that
property, irrespective of the method of payment or how that
consideration may be characterized, whether as a royalty,
advance royalty, rental, or otherwise.

f)  Leasehold improvements shall, for the purposes of the
property factor, be treated as property owned by the taxpayer
regardless of whether the taxpayer is entitled to remove the
improvements or the improvements revert to the lessor upon
expiration of the lease.  Hence, the original cost of leasehold
improvements shall be included in the factor.

7.  Averaging Property Values.  As a general rule, the
average value of property owned by the taxpayer shall be
determined by averaging the values at the beginning and end of
the tax period.  However, the Tax Commission may require or
allow averaging by monthly values if that method of averaging
is required to properly reflect the average value of the taxpayer’s
property for the tax period.

a)  Averaging by monthly values will generally be applied
if substantial fluctuations in the values of the property exist
during the tax period or where property is acquired after the
beginning of the tax period or disposed of before the end of the
tax period.

b)  Example:  The monthly value of the taxpayer’s property
was as follows:
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The average value of the taxpayer’s property includable in
the property factor for the income year is determined as follows:

$120,000 / 12 = $10,000
c)  Averaging with respect to rented property is achieved

automatically by the method of determining the net annual rental
rate of the property as set forth in G.6.a).

H.  Payroll Factor.

1.  The payroll factor of the apportionment formula shall
include the total amount paid by the taxpayer in the regular
course of its trade or business for compensation during the tax
period.

2.  The total amount paid to employees is determined upon
the basis of the taxpayer’s accounting method.  If the taxpayer
has adopted the accrual method of accounting, all compensation
properly accrued shall be deemed to have been paid.
Notwithstanding the taxpayer’s method of accounting, at the
election of the taxpayer, compensation paid to employees may
be included in the payroll factor by use of the cash method if the
taxpayer is required to report compensation under that method
for unemployment compensation purposes.  The compensation
of any employee on account of activities that are connected with
the production of nonbusiness income shall be excluded from
the factor.

3.  The term "compensation" means wages, salaries,
commissions and any other form of remuneration paid to
employees for personal services.  Payments made to an
independent contractor or any other person not properly
classifiable as an employee are excluded.  Only amounts paid
directly to employees are included in the payroll factor.
Amounts considered paid directly include the value of board,
rent, housing, lodging, and other benefits or services furnished
to employees by the taxpayer in return for personal services.

a)  The term "employee" means:
(1)  any officer of a corporation; or
(2)  any individual who, under the usual common law rules

applicable in determining the employer-employee relationship,
has the status of an employee.  Generally, a person will be
considered to be an employee if he is included by the taxpayer
as an employee for purposes of the payroll taxes imposed by the
Federal Insurance Contributions Act.  However, since certain
individuals are included within the term employees in the
Federal Insurance Contributions Act who would not be
employees under the usual common law rules, it may be
established that a person who is included as an employee for
purposes of the Federal Insurance Contributions Act is not an
employee for purposes of this rule.

b)  In filing returns with this state, if the taxpayer departs
from or modifies the treatment of compensation paid used in
returns for prior years, the taxpayer shall disclose in the return
for the current year the nature and extent of the modification.

(1)  If the returns or reports filed by the taxpayer with all
states to which the taxpayer reports under UDITPA are not
uniform in the treatment of compensation paid, the taxpayer
shall disclose in its return to this state the nature and extent of
the variance.

4.  Denominator.  The denominator of the payroll factor is
the total compensation paid everywhere during the tax period.
Accordingly, compensation paid to employees whose services
are performed entirely in a state where the taxpayer is immune
from taxation, for example, by P.L. 86-272, are included in the
denominator of the payroll factor.

5.  Numerator.  The numerator of the payroll factor is the
total amount paid in this state during the tax period by the
taxpayer for compensation.  The tests in Section 59-7-316 to be
applied in determining whether compensation is paid in this
state are derived from the Model Unemployment Compensation
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Act.  Accordingly, if compensation paid to employees is
included in the payroll factor by use of the cash method of
accounting or if the taxpayer is required to report compensation
under that method for unemployment compensation purposes,
it shall be presumed that the total wages reported by the
taxpayer to this state for unemployment compensation purposes
constitute compensation paid in this state except for
compensation excluded under H.  The presumption may be
overcome by satisfactory evidence that an employee’s
compensation is not properly reportable to this state for
unemployment compensation purposes.

6.  Compensation Paid in this State.  Compensation is paid
in this state if any one of the following tests applied
consecutively are met:

a)  The employee’s service is performed entirely within the
state.

b)  The employee’s service is performed entirely within and
without the state, but the service performed without the state is
incidental to the employee’s service within the state.  The word
incidental means any service that is temporary or transitory in
nature, or that is rendered in connection with an isolated
transaction.

c)  If the employee’s services are performed both within and
without this state, the employee’s compensation will be
attributed to this state:

(1)  if the employee’s base of operations is in this state; or
(2)  if there is no base of operations in any state in which

some part of the service is performed, but the place from which
the service is directed or controlled is in this state; or

(3)  if the base of operations or the place from which the
service is directed or controlled is not in any state in which some
part of the service is performed but the employee’s residence is
in this state.

d)  The term "base of operations" is the place of more or
less permanent nature from which the employee starts his work
and to which he customarily returns in order to receive
instructions from the taxpayer or communications from his
customers or other persons or to replenish stock or other
materials, repair equipment, or perform any other functions
necessary to the exercise of his trade or profession at some other
point or points.  The term "place from which the service is
directed or controlled" means the place from which the power to
direct or control is exercised by the taxpayer.

I.  Sales Factor.  In General.
1.  Section 59-7-302(5) defines the term "sales" to mean all

gross receipts of the taxpayer not allocated under Section 59-7-
306 through 59-7-310.  Thus, for purposes of the sales factor of
the apportionment formula for the trade or business of the
taxpayer, the term sales means all gross receipts derived by the
taxpayer from transactions and activity in the regular course of
the trade or business.  The following are rules determining sales
in various situations.

a)  In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products, sales
includes all gross receipts from the sales of goods or products
(or other property of a kind that would properly be included in
the inventory of the taxpayer if on hand at the close of the tax
period) held by the taxpayer primarily for sale to customers in
the ordinary course of its trade or business.  Gross receipts for

this purpose means gross sales, less returns and allowances and
includes all interest income, service charges, carrying charges,
or time-price differential charges incidental to sales.  Federal
and state excise taxes (including sales taxes) shall be included
as part of receipts if taxes are passed on to the buyer or included
as part of the selling price of the product.

b)  In the case of cost plus fixed fee contracts, such as the
operation of a government-owned plant for a fee, sales includes
the entire reimbursed cost, plus the fee.

c)  In the case of a taxpayer engaged in providing services,
such as the operation of an advertising agency, or the
performance of equipment service contracts, or research and
development contracts, sales includes the gross receipts from the
performance of services including fees, commissions, and
similar items.

d)  In the case of a taxpayer engaged in renting real or
tangible property, sales includes the gross receipts from the
rental, lease or licensing of the use of the property.

e)  In the case of a taxpayer engaged in the sale,
assignment, or licensing of intangible personal property such as
patents and copyrights, sales includes the gross receipts
therefrom.

f)  If a taxpayer derives receipts from the sale of equipment
used in its business, those receipts constitute sales.  For
example, a truck express company owns a fleet of trucks and
sells its trucks under a regular replacement program.  The gross
receipts from the sales of the trucks are included in the sales
factor.

g)  In some cases certain gross receipts should be
disregarded in determining the sales factor in order that the
apportionment formula will operate fairly to apportion to this
state the income of the taxpayer’s trade or business.  See J.3.

h)  In filing returns with this state, if the taxpayer departs
from or modifies the basis for excluding or including gross
receipts in the sales factor used in returns for prior years, the
taxpayer shall disclose in the return for the current year the
nature and extent of the modification.

i)  If the returns or reports filed by the taxpayer with all
states to which the taxpayer reports under UDITPA are not
uniform in the inclusion or exclusion of gross receipts, the
taxpayer shall disclose in its return to this state the nature and
extent of the variance.

2.  Denominator.  The denominator of the sales factor shall
include the total gross receipts derived by the taxpayer from
transactions and activity in the regular course of its trade or
business, except receipts excluded under J.3.

3.  Numerator.  The numerator of the sales factor shall
include gross receipts attributable to this state and derived by
the taxpayer from transactions and activity in the regular course
of its trade or business.  All interest income, service charges,
carrying charges, or time-price differential charges incidental to
gross receipts shall be included regardless of the place where the
accounting records are maintained or the location of the contract
or other evidence of indebtedness.

4.  Sales of Tangible Personal Property in this State.
a)  Gross receipts from the sales of tangible personal

property (except sales to the United States government; see I.5.)
are in this state:

(1)  if the property is delivered or shipped to a purchaser
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within this state regardless of the f.o.b. point or other conditions
of sale; or

(2)  if the property is shipped from an office, store,
warehouse, factory, or other place of storage in this state and the
taxpayer is not taxable in the state of the purchaser.

b)  Property shall be deemed to be delivered or shipped to
a purchaser within this state if the recipient is located in this
state, even though the property is ordered from outside this state.

c)  Property is delivered or shipped to a purchaser within
this state if the shipment terminates in this state, even though the
property is subsequently transferred by the purchaser to another
state.

d)  The term "purchaser within this state" shall include the
ultimate recipient of the property if the taxpayer in this state, at
the designation of the purchaser, delivers to or has the property
shipped to the ultimate recipient within this state.

e)  When property being shipped by a seller from the state
of origin to a consignee in another state is diverted while en
route to a purchaser in this state, the sales are in this state.

f)  If the taxpayer is not taxable in the state of the
purchaser, the sale is attributed to this state if the property is
shipped from an office, store, warehouse, factory, or other place
of storage in this state.

g)  If a taxpayer whose salesman operates from an office
located in this state makes a sale to a purchaser in another state
in which the taxpayer is not taxable and the property is shipped
directly by a third party to the purchaser, the following rules
apply:

(1)  If the taxpayer is taxable in the state from which the
third party ships the property, then the sale is in that state.

(2)  If the taxpayer is not taxable in the state from which
the property is shipped, the sale is in this state.

5.  Sales of Tangible Personal Property to United States
Government in this state.

a)  Gross receipts from the sales of tangible personal
property to the United States government are in this state if the
property is shipped from an office, store, warehouse, factory, or
other place of storage in this state.  For purposes of this rule,
only sales for which the United States government makes direct
payment to the seller pursuant to the terms of a contract
constitute sales to the United States government.  Thus, as a
general rule, sales by a subcontractor to the prime contractor, the
party to the contract with the United States government, do not
constitute sales to the United States government.

6.  Sales Other than Sales of Tangible Personal Property in
this State.

a)  In general, Section 59-7-319(1) provides for the
inclusion in the numerator of the sales factor of gross receipts
from transactions other than sales of tangible personal property
(including transactions with the United States government).
Under Section 59-7-319(1), gross receipts are attributed to this
state if the income producing activity that gave rise to the
receipts is performed wholly within this state.  Also, gross
receipts are attributed to this state if, with respect to a particular
item of income, the income producing activity is performed
within and without this state but the greater proportion of the
income producing activity is performed in this state, based on
costs of performance.

b)  The term "income producing activity" applies to each

separate item of income and means the transactions and activity
directly engaged in by the taxpayer in the regular course of its
trade or business for the ultimate purpose of obtaining gains or
profit.  Income producing activity does not include transactions
and activities performed on behalf of a taxpayer, such as those
conducted on its behalf by an independent contractor.
Accordingly, the income producing activity includes the
following:

(1)  the rendering of personal services by employees or the
utilization of tangible and intangible property by the taxpayer in
performing a service;

(2)  the sale, rental, leasing, or licensing or other use of real
property;

(3)  the rental, leasing, licensing or other use of intangible
personal property; or

(4)  the sale, licensing or other use of intangible personal
property.  The mere holding of intangible personal property is
not, of itself, an income producing activity.

c)  The term "costs of performance" means direct costs
determined in a manner consistent with generally accepted
accounting principles and in accordance with accepted
conditions or practices in the trade or business of the taxpayer.

d)  Receipts (other than from sales of tangible personal
property) in respect to a particular income producing activity are
in this state if:

(1)  the income producing activity is performed wholly
within this state; or

(2)  the income producing activity is performed both in and
outside this state and a greater proportion of the income
producing activity is performed in this state than in any other
state, based on costs of performance.

e)  The following are special rules for determining when
receipts from the income producing activities described below
are in this state:

(1)  Gross receipts from the sale, lease, rental or licensing
of real property are in this state if the real property is located in
this state.

(2)  Gross receipts from the rental, lease, or licensing of
tangible personal property are in this state if the property is
located in this state.  The rental, lease, licensing or other use of
tangible personal property in this state is a separate income
producing activity from the rental, lease, licensing or other use
of the same property while located in another state.
Consequently, if the property is within and without this state
during the rental, lease or licensing period, gross receipts
attributable to this state shall be measured by the ratio that the
time the property was physically present or was used in this
state bears to the total time or use of the property everywhere
during the period.

(3)  Gross receipts for the performance of personal services
are attributable to this state to the extent services are performed
in this state.  If services relating to a single item of income are
performed partly within and partly without this state, the gross
receipts for the performance of services shall be attributable to
this state only if a greater portion of the services were performed
in this state, based on costs of performance.  Usually where
services are performed partly within and partly without this
state, the services performed in each state will constitute a
separate income producing activity.  In that case, the gross
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receipts for the performance of services attributable to this state
shall be measured by the ratio that the time spent in performing
services in this state bears to the total time spent in performing
services everywhere.  Time spent in performing services
includes the amount of time expended in the performance of a
contract or other obligation that gives rise to gross receipts.
Personal service not directly connected with the performance of
the contract or other obligations, as for example, time expended
in negotiating the contract, is excluded from the computations.

J.  Special Rules:
1.  Section 59-7-320 provides that if the allocation and

apportionment provisions of UDITPA do not fairly represent the
extent of the taxpayer’s business activity in this state, the
taxpayer may petition for, or the tax administrator may require,
in respect to all or any part of the taxpayer’s business activity, if
reasonable:

a)  separate accounting;
b)  the exclusion of any one or more of the factors;
c)  the inclusion of one or more additional factors that will

fairly represent the taxpayer’s business activity in this state; or
d)  the employment of any other method to effectuate an

equitable allocation and apportionment of the taxpayer’s income.
2.  Property Factor.
The following special rules are established in respect to the

property factor of the apportionment formula:
a)  If the subrents taken into account in determining the net

annual rental rate under G.6.b) produce a negative or clearly
inaccurate value for any item of property, another method that
will properly reflect the value of rented property may be
required by the Tax Commission or requested by the taxpayer.
In no case however, shall the value be less than an amount that
bears the same ratio to the annual rental rate paid by the
taxpayer for property as the fair market value of that portion of
property used by the taxpayer bears to the total fair market value
of the rented property.

b)  If property owned by others is used by the taxpayer at
no charge or rented by the taxpayer for a nominal rate, the net
annual rental rate for the property shall be determined on the
basis of a reasonable market rental rate for that property.

3.  Sales Factors.
The following special rules are established in respect to the

sales factor of the apportionment formula:
a)  Where substantial amounts of gross receipts arise from

an incidental or occasional sale of a fixed asset used in the
regular course of the taxpayer’s trade or business, those gross
receipts shall be excluded from the sales factor.  For example,
gross receipts from the sale of a factory or plant will be
excluded.

b)  Insubstantial amounts of gross receipts arising from
incidental or occasional transactions or activities may be
excluded from the sales factor unless exclusion would materially
affect the amount of income apportioned to this state.  For
example, the taxpayer ordinarily may include or exclude from
the sales factor gross receipts from such transactions as the sale
of office furniture, and business automobiles.

c)  Where the income producing activity in respect to
business income from intangible personal property can be
readily identified, that income is included in the denominator of
the sales factor and, if the income producing activity occurs in

this state, in the numerator of the sales factor as well.  For
example, usually the income producing activity can be readily
identified in respect to interest income received on deferred
payments on sales of tangible property, see I.1.a), and income
from the sale, licensing or other use of intangible personal
property, see I.6.b)(4).

(1)  Where business income from intangible property
cannot readily be attributed to any particular income producing
activity of the taxpayer, the income cannot be assigned to the
numerator of the sales factor for any state and shall be excluded
from the denominator of the sales factor.  For example, where
business income in the form of dividends received on stock,
royalties received on patents or copyrights, or interest received
on bonds, debentures or government securities results from the
mere holding of the intangible personal property by the
taxpayer, such dividends and interest shall be excluded from the
denominator of the sales factor.

(2)  Exclude from the denominator of the sales factor,
receipts from the sales of securities unless the taxpayer is a
dealer therein.

4.  Domestic International Sales Corporation (DISC).  In
any case in which a corporation, subject to the income tax
jurisdiction of Utah, owns 50 percent or more of the voting
power of the stock of a corporation classified as a DISC under
the provisions of Sec. 992 Internal Revenue Code, a combined
filing with the DISC corporation is required.

5.  Partnership or Joint Venture Income.  Income or loss
from partnership or joint venture interests shall be included in
income and apportioned to Utah through application of the
three-factor formula consisting of property, payroll and sales.
For apportionment purposes, the portion of partnership or joint
venture property, payroll and sales to be included in the
corporation’s property, payroll and sales factors shall be
computed on the basis of the corporation’s ownership interest in
the partnership or joint venture, and otherwise in accordance
with other applicable provisions of this rule.

R865-6F-14.  Extent to Which Federal Income Tax
Provisions Are Followed for Corporation Franchise Tax
Purposes Pursuant to Utah Code Ann. Sections 59-7-106, 59-
7-108, 59-7-501, and 59-7-502.

A.  It is the policy of the Tax Commission, in matters
involving the determination of net income for Utah corporation
franchise tax purposes, to follow as closely as possible federal
requirements with respect to the same matters.  In some
instances, of course, the federal and state statutes differ; and due
to such conflict, the federal rulings, regulations, and decisions
cannot be followed.  Furthermore, in some instances, the Tax
Commission may disagree with the federal determinations and
does not consider them controlling for Utah corporation
franchise tax purposes.

1.  The items of major importance ordinarily allowed in
conformity with federal requirements are:

a.  depreciation (see rule R865-6F-9),
b.  depletion,
c.  exploration and development expenses,
d.  intangible drilling costs,
e.  accounting methods and periods (see rule R865-6F-2),

and
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f.  Subpart F income.
2.  The following are the major items which require

different treatment under the state and federal statutes:
a.  installment sales (see rule R865-6F-15),
b.  consolidated returns (see rule R865-6F-4),
c.  liquidating dividends,
d.  municipal bond interest,
e.  capital loss deduction,
f.  loss carry-overs and carry-backs, and
g.  gross-up on foreign dividends.
Note:  The only reserves permitted in determining net-

income for Utah corporation franchise tax purposes are
depreciation, depletion, and bad debts.

R865-6F-15.  Installment Basis of Reporting Income in Year
of Termination Pursuant to Utah Code Ann. Section 59-7-
112.

A.  The Corporation Franchise Tax Act allows a
corporation, under certain conditions and under rules prescribed
by the Tax Commission, to report income arising from the sale
or other disposition of property on a deferred or so-called
installment basis.  Thus, a gain technically realized at the time
the sale is made may, at the election of the taxpayer, be reported
on a deferred basis in accordance with the law and the following
sections of this rule.  The rule allowing deferment of reporting
such income is only one of postponement of the tax, and not one
of exemption from a tax otherwise lawfully due.  Thus, the
privilege of deferment is terminated if the taxpayer ceases to be
subject to tax prior to the reporting of the entire amount of
installment income.  When a taxpayer elects to report income
arising from the sale or other disposition of property as provided
in Section 59-7-112, and the entire income therefrom has not
been reported prior to the year that the taxpayer ceases to be
subject to the tax imposed under the Utah Corporation Income
and Franchise Tax Acts, the unreported income is included in
the return for the last year in which the taxpayer is subject to the
tax.  This rule applies to all corporations which elect to report
on the installment basis.  If a corporation on this basis desires to
dissolve or to withdraw, it must comply with the provisions
hereof prior to issuance of the tax clearance certificate.

B.  Income reported under the provisions of Section 59-7-
112 and this rule shall be subject to the same treatment in the
allocation of income; i.e., specific allocation or apportionment,
as would have been accorded the original income from the sale
under the provisions of the Uniform Division of Income for Tax
Purposes Act.  In case such income is subject to apportionment,
the apportionment fraction for the year in which the income is
reported applies rather than the year in which the sale was made.

R865-6F-16.  Apportionment of Income of Long-Term
Construction Contractors Pursuant to Utah Code Ann.
Sections 59-7-302 through 321, and 59-7-501.

A.  When a taxpayer elects to use the percentage-of-
completion method of accounting, or the completed contract
method of accounting for long-term contracts, and has income
from sources both within and without this state, the amount of
business income derived from such long- term contracts from
sources within this state is determined pursuant to this rule.

B.  Business income is apportioned to this state by a three-

factor formula consisting of property, payroll, and sales--
regardless of the method of accounting for long-term contracts
elected by the taxpayer.  The total of the property, payroll, and
sales percentages is divided by three to determine the
apportionment percentage.  The apportionment percentage is
then applied to business income to determine the amount
apportioned to this state.

1.  Percentage-of-completion method.  Under this method
of accounting for long-term contracts, the amount included each
year as business income from each contract is the amount by
which the gross contract price (which corresponds to the
percentage of the entire contract completed during the income
years) exceeds all expenditures made during the income year in
connection with the contract.  Beginning and ending material
and supplies inventories must be appropriately accounted for in
reporting expenditures.

2.  Completed-contract method.  Under this method of
accounting, business income derived from long-term contracts
is reported for the income year in which the contract is
completed.  A special computation is required to compute the
amount of business income attributable to this state from each
completed contract.  All receipts and expenditures applicable to
the contracts, whether complete or incomplete at the end of the
income year, are excluded from other business income, which
are apportioned by the regular three-factor formula of property,
payroll, and sales.

C.  Property factor.  In general, the numerator and
denominator of the property factor is determined as set forth in
Utah Code Ann. Sections 59-7-312, 59-7-313, and 59-7-314
and the rules thereunder.  However, the following special rules
are also applicable:

1.  The average value of the taxpayer’s cost (including
materials and labor) of construction in progress, to the extent
these costs exceed progress billings, are included in the
denominator of the property factor.  The value of those
construction costs attributable to construction projects in this
state are included in the numerator of the property factor.  It
may be necessary to use monthly averages if yearly averages do
not properly reflect the average value of the taxpayer’s equity.

2.  Rent paid for the use of equipment directly attributable
to a particular construction project is included in the property
factor at eight times the net annual rental rate, even though the
rental expense may be capitalized into the cost of construction.

3.  The property factor is computed in the same manner for
all long-term-contract methods of accounting and is computed
for each income year, even though under the completed-contract
method of accounting business income is computed separately.

D.  Payroll factor.  In general, the numerator and
denominator of the payroll factor are determined as set forth in
Utah Code Ann. Sections 59-7-315 and 59-7-316 and the rules
thereunder.  However, the following special rules are also
applicable.

1.  Compensation paid to employees attributable to a
particular construction project is included in the payroll factor
even though capitalized into the cost of construction.

2.  Compensation paid to employees who, in the aggregate,
perform most of their services in a state to which their employer
does not report them for unemployment tax purposes, is
attributed to the state where the services are performed.  For
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example, a taxpayer engaged in a long-term contract in State X
sends several key employees to that state to supervise the
project.  The taxpayer, for unemployment tax purposes reports
these employees to State Y where the main office is maintained
and where the employees reside.  For payroll factor purposes
and in accordance with Utah Code Ann. Section 59-7-316 and
the rule thereunder, the compensation is assigned to the
numerator of State X.

3.  The payroll factor is computed in the same manner for
all long-term-contract methods of accounting and is computed
for each income year, even though under the completed contract
method of accounting, business income is computed separately.

E.  Sales Factor.  In general, the numerator and
denominator of the sales factor shall be determined as set forth
in Utah Code Ann. Sections 59-7-317, 59-7-318, and 59-7-319
and the rules thereunder.  However, the following special rules
are also applicable.

1.  Gross receipts derived from the performance of a
contract are attributable to this state if the construction project
is located in this state.  If the construction project is located
partly within and partly without this state, the gross receipts
attributable to this state are based upon the ratio which
construction costs for the project in this state incurred during the
coming year bears to the total of such construction costs for the
entire project during the income year.  Progress billings are
ordinarily used to reflect gross receipts and must be shown in
both the numerator and denominator of the sales factor.

2.  If the percentage-of-completion method is used, the
sales factor includes only that portion of the gross contract price
which corresponds to the percentage of the entire contract which
was completed during the income year.  For example, a
construction contractor which had elected the percentage-of-
completion method of accounting entered into a $9,000,000
long-term construction contract.  At the end of its current
income year (the second since starting the project) it estimated
that the project was 30 percent completed.  The amount of gross
receipts included in the sales factor for the current income year
is $2,700,000 (30 percent of $9,000,000), regardless of whether
the taxpayer uses the accrual method or the cash method of
accounting for receipts and disbursements.

3.  If the completed-contract method of accounting is used,
the sales factor includes the portion of the gross receipts
(progress billings) received under the cash basis or accrued,
whichever is applicable, during the income year attributable to
each contract.  For example, a construction contractor which
elected the completed-contract method of accounting entered
into a long-term construction contract.  At the end of its current
income year (the second since starting the project) it had billed,
and accrued on its books a total of $5,000,000 of which
$2,000,000 had accrued in the first year the contract was
undertaken, and $3,000,000 in the current (second) year.  The
amount of gross receipts included in the sales factor for the
current income year is $3,000,000.  If the taxpayer keeps its
books on the cash basis, and as of the end of its current income
year has received only $2,500,000 of the $3,000,000 billed
during the current year, the amount of gross receipts to be
included in the sales factor for the current year is $2,500,000.

4.  The sales factor, except as noted above in subparagraphs
2. and 3., is computed in the same manner for all long-term

contract methods of accounting and is computed for each
income year--even though under the completed-contract method
of accounting, business income is computed separately.

F.  The total of the property, payroll, and sales percentages
is divided by three to determine the apportionment percentage
which is then applied to business income to establish the
amount apportioned to this state.

G.  The completed-contract method of accounting provides
that the reporting of income (or loss) is deferred until the year
the construction project is completed.  In order to determine the
amount of income which is attributable to sources within this
state, a separate computation is made for each contract
completed during the income year, regardless of whether the
project is located within or without this state.  The amount of
income from each contract completed during the income year
apportioned to this state is added to other business income
apportioned to this state by the regular three-factor formula, and
that total together with all nonbusiness income allocated to this
state becomes the measure of tax for the income year.  The
amount of income (or loss) from each contract which is derived
from sources within this state using the completed-contract
method of accounting is computed as follows.

1.  In the income year the contract is completed, the income
(or loss) therefrom is determined.

2.  The income (or loss) determined at Paragraph G.1. is
apportioned to this state by the following method:

(a)  a fraction is determined for each year the contract was
in progress (the numerator of which is the amount of
construction costs paid or accrued each year the contract was in
progress, and the denominator of which is the total of all
construction costs for the project);

(b)  each percentage determined in (a) is multiplied by the
apportionment formula percentage for that particular year;

(c)  these factors are totaled; and
(d)  the total income is multiplied by this combined

percentage, and the resulting income (or loss) is the amount of
contract business income assigned to this state.

3.  A corporation using the completed-contract method of
accounting is required to include income derived from sources
within this state from contracts within or without this state or
income from incomplete contracts in progress outside this state
in the year of withdrawal, dissolution, or cessation of business
pursuant to Paragraph G.4.

4.  The amount of income (or loss) from each such contract
apportioned to this state is determined as if the percentage-of-
completion method of accounting were used for all such
contracts on the date of withdrawal, dissolution, or cessation of
business.  The amount of business income (or loss) for each
such contract is the amount by which the gross contract price
from each such contract from the commencement thereof to the
date of withdrawal, dissolution, or cessation of business exceeds
all expenditures made during such period in connection with
each such contract.  Beginning and ending material and supplies
inventories must be appropriately accounted for in reporting
expenditures in connection with each contract.

R865-6F-18.  Corporations Exempt From The Franchise Tax
Pursuant to Utah Code Ann. Section 59-7-105.

A.  Corporations incorporated or qualified in Utah under
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the Nonprofit Corporation Act are taxable unless a valid Utah
corporation franchise exemption is obtained.  A corporation
must be engaged in or organized to engage in one of the exempt
categories provided in the Utah law in order to be eligible for
exemption from Utah corporation franchise tax.  In some
instances, Utah exempt provisions are the same as those
contained in federal law.  Corporations that obtain a valid Utah
exempt ruling are not required to file Utah corporation franchise
tax returns (Form TC-20) nor pay Utah corporation franchise
taxes, except as noted in Paragraph B, of this rule.

B.  Corporations which meet the requirements of Section
501(c), as amended, of the Internal Revenue Code are exempt
from the franchise tax.  However, if an exempt corporation
becomes subject to federal income tax, it must make a full
disclosure of the items and amounts which have become subject
to federal tax for a redetermination of its taxable status for Utah
corporation franchise tax purposes.

1.  The federal exempt ruling is used as the basis for
determining Utah exemption, provided a copy of the ruling is
submitted with a written request for Utah corporation franchise
tax exemption.

2.  The Tax Commission replies in writing to the written
request.

C.  If Utah law provides for exemption but federal law does
not, the Tax Commission makes an exception upon receipt of a
written request from corporations such as:

1.  Homeowner associations not organized for profit, which
are organized to maintain or operate common areas or facilities.
(Corporations such as time share, recreation property, and
business property associations formed to maintain common
areas are not exempt.)

2.  Holding companies are generally exempt from
Corporation Franchise Tax under the provisions of Utah Code
Ann. Section 59-7-105(c).  However, several conditions must be
met before the exemption applies.  These conditions are as
follows.

(a)  Each of its subsidiary corporations required by Utah
Code Ann. Section 59-7-102 to pay tax for the privilege of
exercising its corporate franchise or for the privilege of doing
business in the state must make the returns required by Utah
Code Ann. Title 59, Chapter 7.  For purposes of the foregoing,
a corporation is a subsidiary of a second corporation if such
second corporation owns, either directly or indirectly, more than
50 percent of the outstanding stock of any class of stock of the
subsidiary and is entitled to vote in the election of directors of
the subsidiary.

(b)  The activities of such corporation are limited so as to
be only such as are incidental to the business of holding stock of
other corporations for the purpose of controlling the
management of affairs of such other corporations (the controlled
corporation being referred to herein as subsidiary corporation).
By way of illustration and not limitation, such activities may
include the following:

(1)  acquiring and holding shares, stocks, debentures,
debenture stock, bonds, obligations, and securities issued by its
subsidiary corporations;

(2)  acquiring and holding stock and securities of another
corporation for the purpose of acquiring control of such other
corporation;

(3)  charging its subsidiary corporations management fees
for furnishing management, accounting, and other services;

(4)  borrowing from and lending money to its subsidiary
corporations, endorsing or otherwise guaranteeing obligations
of its subsidiary corporations, and guaranteeing contractual or
other performance obligations of its subsidiary corporations;

(5)  having interlocking directors and officers between such
corporation and its subsidiary corporations;

(6)  monitoring and supervising the plans, methods, and
operations of its subsidiary corporations;

(7)  retaining and temporarily investing funds held for
purposes incident to the management of affairs of its subsidiary
corporations; provided, however, that such investments are
handled in a manner so that any net income derived from
investment of such funds is allocated so as to be included for
purposes of the Utah corporation franchise tax in the income of
the subsidiary corporations;

(8)  the holding company may for its own use enter
agreements concerning constructing, leasing, purchasing,
holding, mortgaging or otherwise encumbering, and selling such
real property as may be necessary or appropriate to the
management of affairs of its subsidiary corporations; and

(9)  employing persons and owning, leasing, or otherwise
holding such personal property as may be necessary or
appropriate to the management of affairs of its subsidiary
corporations.

(c)  The articles of association or incorporation of such
corporation must limit the exercise of the corporation’s franchise
to those activities permitted under Paragraph C.2.b. of this rule.

(d)  Unless permitted under Paragraph C.2 of this rule, any
holding company claiming to be exempt from the Utah
corporation franchise tax shall not carry on or undertake any
business, undertakings, transactions, or operation commonly
carried on or undertaken by capitalists, promoters, financiers,
contractors, merchants, commercial men, or agents; nor carry on
or undertake any investment or insurance business, or any
business of any kind.

(e)  The exemption applies only during that portion of a
corporation’s taxable year when these conditions are met.
During any portion of its taxable year when a corporation does
not meet all of the requirements, the corporation is subject to the
tax imposed by Utah Code Ann. Section 59-7-102 based on
such corporation’s net income during the nonexempt portion of
its taxable year.  If a corporation, exempt for all or a portion of
a taxable year, loses its exemption for such year, it may again be
exempt by remedying the defect or defects and once again
complying with all of the conditions and requirements.
However, the exemption thus reestablished does not apply until
the first day of the corporation’s taxable year following the
reestablishment of the exemption.

(f)  Proof of Exemption.  In order to establish its exemption
under Paragraph C, each corporation claiming exemption must
file with the Tax Commission:

(1)  an affidavit showing the character of the corporation,
the purpose for which it is organized, the nature of its activities,
all of its subsidiary corporations and its subsidiary corporations
which are subject to the Utah corporate franchise tax; and

(2)  a copy of its article of association or incorporation.
(i)  The foregoing filing must be made by what would



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 412

otherwise be the due date of the corporation’s franchise tax
return for the first year for which exemption is claimed.  When
a corporation has established its right to exemption, it need not
thereafter voluntarily make a return or any further showing with
respect to its status unless it changes the character of its
organization or operations from the purpose for which it is
organized, or unless the Tax Commission requests the filing of
returns or the furnishing of other information.  Copies of
supplemental or amended articles of association or incorporation
should be forwarded promptly to the Tax Commission for study
as to the effect upon exemption.  The Tax Commission may,
from time to time, require the corporation to file an affidavit, or
a form which will reveal the corporation’s current status.

(g)  This rule is not intended to in any way limit the
authority and power of the Tax Commission (pursuant to Utah
Code Ann. Section 59-7-113) to distribute, apportion, or
allocate gross income or deductions between or among the
corporations specified in Utah Code Ann. Section 59-7-113, if
the Tax Commission determines that such distribution,
apportionment or allocation is necessary in order to prevent
evasion of Utah corporate franchise taxes or to clearly reflect the
Utah taxable income of any of such corporations.  If the Tax
Commission determines, as part of its exercise of the foregoing
power, that the deduction for an intercompany transfer is
unreasonable in nature or amount, the Tax Commission may
deny a deduction for the unreasonable portion in order to
prevent evasion of Utah corporate franchise taxes or clearly
reflect the Utah taxable income of the transfer corporation.
Furthermore, this rule in no way prohibits the Tax Commission
from determining if a holding company is conducting a unitary
business with any or all of its subsidiaries for the purpose of
determining the amount of net income attributable to Utah from
the entire unitary business operations.  Exercise by the Tax
Commission of its authority and power contained in this
paragraph is not evidence that the corporation has failed to meet
all of the requirements of this section.

3.  Insurance companies which are required to pay Utah
insurance premium taxes are exempt from corporation franchise
tax requirements.  Insurance companies that are exempt from
payment of Utah insurance premium taxes or who have qualified
as a Utah Corporation, but have not commenced doing business
in Utah, are subject to the corporation franchise tax
requirements including the minimum tax provisions.

R865-6F-19.  Taxation of Trucking Companies Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions:
1.  "Average value" of property means the amount

determined by averaging the values of real and personal
property at the beginning and end of the income tax year.  The
Tax Commission may require the averaging of monthly values
during the income year or other averaging as necessary to reflect
properly the average value of the trucking company’s property.

2.  "Business and nonbusiness income" are as defined in
R865- 6F-8(A).

3.  "Mobile property" means all motor vehicles, including
trailers, engaged directly in the movement of tangible personal
property.

4.  "Mobile property mile" means the movement of a unit

of mobile property a distance of one mile, whether loaded or
unloaded.

5.  "Original cost" means the basis of the property for
federal income tax purposes (prior to any federal income tax
adjustments, except for subsequent capital additions,
improvements thereto, or partial dispositions); or if the property
has no such basis, or if the valuation of the property is
unascertainable under the foregoing valuation standards, the
property is included in the property factor at its fair market
value as of the date of acquisition by the taxpayer.

6.  "Property used during the course of the income year"
means property that is available for use in the taxpayer’s trade or
business during the income year.

7.  "Trucking company" means a corportion engaged in or
transacting the business of transporting freight, merchandise, or
other property for hire.

8.  "Value of owned real and tangible personal property"
means the original cost of owned real and tangible personal
property.

9.  "Value of rented real and tangible personal property"
means the product of eight times the net annual rental rate of
rented real and tangible personal property.

B.  When a trucking company has income from sources
both within and without this state, the amount of business
income from sources within this state shall be determined
pursuant to this rule.  In those cases, the first step is to
determine what portion of the trucking company’s income
constitutes business income and what portion constitutes
nonbusiness income.  Nonbusiness income is directly allocable
to specific states and business income is apportioned among the
states in which the business is conducted and pursuant to the
property, payroll, and sales apportionment factors set forth in
this rule.  The sum of the items of nonbusiness income directly
allocated to this state, plus the amount of business income
apportioned to this state, constitutes the amount of the
taxpayer’s entire net income subject to tax in this state.

C.  In general, the property factor shall be determined in
accordance with R865-6F-8(7), the payroll factor in accordance
with R865-6F-8(H), and the sales factor in accordance with
R865-6F-8(I), except as modified by this rule.

D.  The denominator of the property factor shall be the
average value of the total of the taxpayer’s real and tangible
personal property owned or rented and used within and without
this state during the income year.  The numerator of the property
factor shall be the average value of the taxpayer’s real and
tangible personal property owned or rented and used, or
available for use, within this state during the income year.

1.  In the determination of the numerator of the property
factor, all property, except mobile property, shall be included in
the numerator of the property factor.

2.  Mobile property located within and without this state
during the income year shall be included in the numerator of the
property factor in the ratio that the mobile property’s miles
within this state bear to the total miles of mobile property within
and without this state.

E.  The denominator of the payroll factor is the
compensation paid within and without this state by the taxpayer
during the income year for the production of business income.
The numerator of the payroll factor is the compensation paid
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within this state during the income year by the taxpayer for the
production of business income.

1.  With respect to all personnel, except those performing
services within and without this state, compensation shall be
included in the numerator as provided in R865-6F-8(H).

2.  With respect to personnel performing services within
and without this state, compensation shall be included in the
numerator of the payroll factor in the ratio that their services
performed within this state bear to their services performed
within and without this state.

F.  In general, all revenue derived from transactions and
activities in the regular course of the taxpayer’s trade or business
that produce business income shall be included in the
denominator of the revenue factor.  The numerator of the
revenue factor is the total revenue of the taxpayer in this state
during the income year.

1.  The total state revenue of the taxpayer, other than
revenue from hauling freight, mail, and express, shall be
attributable to this state in accordance with R865-6F-8(I).

2.  The total revenue of the taxpayer attributable to this
state during the income year from hauling freight, mail, and
express shall be:

a)  Intrastate:  all receipts from any shipment that both
originates and terminates within this state; and

b)  Interstate:  that portion of the receipts from movements
or shipments passing through, into, or out of this state as
determined by the ratio that the mobile property miles traveled
by the movements or shipments within this state bear to the total
mobile property miles traveled by the movements or shipments
within and without this state.

G.  The taxpayer shall maintain the records necessary to
identify mobile property and to enumerate by state the mobile
property miles traveled by mobile property.  These records are
subject to review by the Tax Commission or its agents.

H.  This rule requires apportionment of income to this state
if during the course of the income tax year, the trucking
company:

1.  owned or rented any real or personal property in this
state;

2.  made any pickups or deliveries within this state;
3.  traveled more than 25,000 mobile property miles within

this state, provided that the total mobile property miles traveled
within this state during the income tax year exceeded three
percent of the total mobile property miles traveled in all states
by the trucking company during the period; or

4.  made more than 12 trips into this state.

R865-6F-22.  Treatment of Loss Carrybacks and
Carryforwards Spanning a Change in Reporting Methods
Pursuant to Utah Code Ann. Sections 59-7-402 and 59-7-403.

A.  For purposes of this rule, "worldwide year" means a
year in which a corporation filed a worldwide combined report
as set forth in Sections 59-7-101(34) and 59-7-403.

B.  For purposes of this rule, "water’s edge year" means a
year in which a corporation filed a combined report as set forth
in Sections 59-7-101(33) and 59-7-402.

C.  A corporation that receives permission from the Tax
Commission to change its filing method to the water’s edge
method after having elected the worldwide method will be

required to forfeit any unused loss carryovers that were
generated in any worldwide year as a condition precedent to
making that change.  Any losses generated in a subsequent
water’s edge year may not be carried back against income earned
in any year prior to the change to the water’s edge method, but
must be carried to a post-change water’s edge year.

D.  A corporation that elects the worldwide filing method
subsequent to adoption of this rule will be required to forfeit
any unused loss carryovers that were generated in any water’s
edge year.  Any losses generated in a subsequent worldwide
year may not be carried back against income earned in any year
prior to the change to the worldwide election method, but must
be carried to a post-change worldwide year.

R865-6F-23.  Utah Steam Coal Tax Credit Pursuant to Utah
Code Ann. Section 59-7-604.

A.  Definitions.
1.  "Permitted mine" means a mine for which a permit has

been issued by the Division of Oil, Gas, and Mining pursuant to
Title 40, Chapter 10, Coal Mining and Reclamation.

2.  "Purchaser outside of the United States" means any
company that purchases coal for shipment outside of the fifty
states or the District of Columbia.

B.  To qualify for the steam coal tax credit for taxable years
beginning on or after January 1, 1993, sales to a purchaser
outside of the United States must exceed the permitted mine’s
sales to a purchaser outside of the United States in the taxable
year beginning on or after January 1, 1992, regardless of any
change in ownership of the mine.

C.  To qualify for the steam coal tax credit the coal must be
exported outside of the United States, within a reasonable
period of time.  A reasonable period of time is considered to be
within 90 days after the end of the tax year.

R865-6F-24.  Attribution of Sales of Tangible Property to
the Sales Factor for Apportionment of Business Income
Pursuant to Utah Code Ann. Section 59-7-317.

A.  For purposes of 15 U.S.C. Section 381, the phrase
"activities within such state by or on behalf of such person"
means the activities of any member of a unitary business as that
term is defined in Section 59-7-302.

B.  If the activity in this state of any member of a unitary
business exceeds the activity protected by 15 U.S.C. Section
381, sales of tangible property into this state, from an out-of-
state location by any member of the unitary business shall be
included in this state’s sales factor numerator under Section 59-
7-317.

C.  If any member of a unitary business is taxable in
another state under Section 59-7-305, sales of tangible property
from a Utah location, into that state by any member of the
unitary business shall not be thrown back to this state as
ordinarily provided under Section 59-7-318.

D.  This rule is effective for taxable years beginning after
December 31, 1992.

R865-6F-26.  Historic Preservation Tax Credits Pursuant to
Utah Code Ann. Section 59-7-608.

A.  Definitions:
1.  "Qualified rehabilitation expenditures" includes
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architectural, engineering, and permit fees.
2.  "Qualified rehabilitation expenditures" does not include

movable furnishings.
3.  "Residential" as used in Section 59-7-609 applies only

to the use of the building after the project is completed.
B.  Taxpayers shall file an application for approval of all

proposed rehabilitation work with the Division of State History
prior to the completion of restoration or rehabilitation work on
the project.  The application shall be on a form provided by the
Division of State History.

C.  Rehabilitation work must receive a unique certification
number from the State Historic Preservation Office in order to
be eligible for the tax credit.

D.  In order to receive final certification and be issued a
unique certification number for the project, the following
conditions must be satisfied:

1.  The project approved under B. must be completed.
2.  Upon completion of the project, taxpayers shall notify

the State Historic Preservation Office and provide that office an
opportunity to review, examine, and audit the project.  In order
to be certified, a project shall be completed in accordance with
the approved plan and the Secretary of the Interior’s Standards
for Rehabilitation.

3.  Taxpayers restoring buildings not already listed on the
National Register of Historic Places shall submit a complete
National Register Nomination Form.  If the nomination meets
National Register criteria, the State Historic Preservation Office
shall approve the nomination.

4.  Projects must be completed, and the $10,000
expenditure threshold required by Section 59-7-608 must be
met, within 36 months of the approval received pursuant to B.

5.  During the course of the project and for three years
thereafter, all work done on the building shall comply with the
Secretary of the Interior’s Standards for Rehabilitation.

E.  Proof of State Historic Preservation Office certification
shall be made by:

1.  receiving an authorization form from the State Historic
Preservation Office containing the certification number;

2.  attaching that authorization form to the tax return for the
year in which the credit is claimed.

F.  Credit amounts shall be applied against Utah corporate
franchise tax due in the tax year in which the project receives
final certification under D.

G.  Credit amounts greater than the amount of Utah
corporate franchise tax due in a tax year shall be carried forward
to the extent provided by Section 59-7-608.

H.  Carryforward historic preservation tax credits shall be
applied against Utah franchise tax due before the application of
any historic preservation credits earned in the current year and
on a first-earned, first-used basis.

I.  Original records supporting the credit claimed must be
maintained for three years following the date the return was filed
claiming the credit.

R865-6F-27.  Order of Credits Applied Against Utah
Corporate Franchise Tax Due Pursuant to Utah Code Ann.
Sections 9-2-413, 59-6-102, 59-7-601 through 59-7-613, and
59-13-202.

A.  Taxpayers shall deduct credits authorized by Sections

9-2-413, 59-6-102, 59-7-601 through 59-7-613, and 59-13-202
against Utah corporate franchise tax due in the following order:

1.  nonrefundable credits;
2.  nonrefundable credits with a carryforward;
3.  refundable credits.

R865-6F-28.  Enterprise Zone Corporate Franchise Tax
Credits Pursuant to Utah Code Ann. Sections 9-2-401
through 9-2-414.

A.  Definitions:
1.  "Business engaged in retail trade" means a business that

makes a retail sale as defined in Section 59-12-102.
2.  "Construction work" does not include facility

maintenance or repair work.
3.  "Employee" means a person who qualifies as an

employee under Internal Revenue Service Regulation 26 CFR
31.3401(c)(1).

4.  "Public utilities business" means a public utility under
Section 54-2-1.

5.  "Qualifying investment" in the case of a business firm
that is a member of a unitary group, does not include an
investment made by that business firm in plant, equipment, or
other depreciable property of another member of the unitary
group.

6.  "Transfer" pursuant to Section 9-2-411, means the
relocation of assets and operations of a business, including
personnel, plant, property, and equipment.

7.  "Unitary group" is as defined in Section 59-7-101.
B.  For purposes of the investment tax credit, an investment

is a qualifying investment if:
1.  The plant, equipment, or other depreciable property for

which the credit is taken is located within the boundaries of the
enterprise zone.

2.  The plant, equipment, or other depreciable property for
which the investment tax credit is taken is in a business that is
operational within the enterprise zone.

C.  The calculation of the number of full-time positions for
purposes of the credits allowed under Section 9-2-413(1)(a)
through (d) shall be based on the average number of employees
reported to the Department of Workforce Services for the four
quarters prior to the area’s designation as an enterprise zone.

D.  To determine whether at least 51 percent of the
business firm’s employees reside in the county in which the
enterprise zone is located, the business firm shall consider every
employee reported to the Department of Workforce Services for
the tax year for which an enterprise zone credit is sought.

E.  A business firm that conducts non-retail operations and
is engaged in retail trade qualifies for the credits under Section
9-2-413 if the retail trade operations constitute a de minimis
portion of the business firm’s total operations.

F.  An employee whose duties include both non-
construction work and construction work does not perform a
construction job if the construction work performed by the
employee constitutes a de minimis portion of the employee’s
total duties.

G.  Corporate franchise tax credits may not be used to
offset or reduce the $100 minimum tax per corporation.

H.  Records and supporting documentation shall be
maintained for three years after the date any returns are filed to
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support the credits taken.  For example:  If credits are originally
taken in 1988 and unused portions are carried forward to 1992,
records to support the original credits taken in 1988 must be
maintained for three years after the date the 1992 return is filed.

I.  If an enterprise zone designation is revoked prior to the
expiration of the period for which it was designated, only tax
credits earned prior to the loss of that designation will be
allowed.

R865-6F-29.  Taxation of Railroads Pursuant to Utah Code
Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Average value" of property means the amount

determined by averaging the values of real and personal
property at the beginning and ending of the income tax year.
The Tax Commission may require the averaging of monthly
values during the income year or other averaging as necessary
to reflect properly the average value of the railroad’s property.

2.  "Business and nonbusiness income" are as defined in
R865-6F-8(A).

3.  "Car-mile" means a movement of a unit of car
equipment a distance of one mile.

4.  "Locomotive" means a self-propelled unit of equipment
designed solely for moving other equipment.

5.  "Locomotive-mile" means the movement of a
locomotive a distance of one mile under its own power.

6.  "Net annual rental rate" means the annual rental rate
paid by the taxpayer less any annual rental rate received by the
taxpayer from subrentals.

7.  "Original cost" means the basis of the property for
federal income tax purposes (prior to any federal income tax
adjustments except for subsequent capital additions,
improvements thereto or partial dispositions).  If the original
cost of property is unascertainable under the foregoing valuation
standards, the property is included in the property factor at its
fair market value as of the date of acquisition by the taxpayer.

8.  "Property used during the income year" means property
that is available for use in the taxpayer’s trade or business during
the income year.

9.  "Rent" does not include the per diem and mileage
charges paid by the taxpayer for the temporary use of railroad
cars owned or operated by another railroad.

10.  "Value of owned real and tangible personal property"
means the original cost of owned real and tangible personal
property.

11.  "Value of rented real and tangible personal property"
means the product of eight times the net annual rental rate of
rented real and tangible personal property.

B.  When a railroad has income from sources both within
and without this state, the amount of business income from
sources within this state shall be determined pursuant to this
rule.  In those cases, the first step is to determine what portion
of the railroad’s income constitutes business income and what
portion constitutes nonbusiness income.  Nonbusiness income
is directly allocable to specific states and business income is
apportioned among the states in which the business is conducted
and pursuant to the property, payroll, and sales apportionment
factors set forth in this rule.  The sum of the items of
nonbusiness income directly allocated to this state, plus the

amount of business income apportioned to this state, constitutes
the amount of the taxpayer’s entire net income subject to tax in
this state.

C.  In general, the property factor shall be determined in
accordance with R865-6F-8(G), the payroll factor in accordance
with R865-6F-08(H),and the sales factor in accordance with
R865-6F- 8(I), except as modified by this rule.

D.  The denominator of the property factor shall be the
average value of the total of the taxpayer’s real and tangible
personal property owned or rented and used within and without
this state during the income year.  The numerator of the property
factor shall be the average value of the taxpayer’s real and
tangible personal property owned or rented and used within this
state during the income year.

1.  In determining the numerator of the property factor, all
property except mobile or movable property such as passenger
cars, freight cars, locomotives and freight containers located
within and without this state during the income year shall be
included in the numerator of the property factor.

2.  Mobile or movable property such as passenger cars,
freight cars, locomotives and freight containers located within
and without this state during the income year shall be included
in the numerator of the property factor in the ratio that
locomotive-miles and car-miles in the state bear to the total of
locomotive-miles and car-miles both within and without this
state.

E.  The denominator of the payroll factor is the total
compensation paid within and without this state by the taxpayer
during the income year for the production of business income.
The numerator of the payroll factor is the amount of
compensation paid within this state during the income year for
the production of business income.

1.  With respect to all personnel except engine men and
trainmen performing services on interstate trains, compensation
shall be included in the numerator as provided in R865-6F-
8(H).

2.  With respect to engine men and trainmen performing
services on interstate trains, compensation shall be included in
the numerator of the payroll factor in the ratio that their services
performed in this state bear to their services performed within
and without this state.

3.  Compensation for services performed in this state shall
be deemed to be the compensation reported or required to be
reported by employees for determination of their income tax
liability to this state.

F.  In general, all revenue derived from transactions and
activities in the regular course of the taxpayer’s trade or business
within and without this state that produce business income,
except per diem and mileage charges that are calculated by the
taxpayer, shall be included in the denominator of the revenue
factor.  The numerator of the revenue factor is the total revenue
of the taxpayer within this state during the income year.

1.  The total revenue of the taxpayer in this state during the
income year, other than revenue from hauling freight,
passengers, mail and express, shall be attributable to this state
in accordance with R865-6F-8(I).

2.  The total revenue of the taxpayer attributable to this
state during the income year for the numerator of the revenue
factor from hauling freight, mail and express shall be
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attributable to this state as follows:
a)  Intrastate:  all receipts from shipments that both

originate and terminate within this state; and
b)  Interstate:  that portion of the receipts from each

movement or shipment passing through, into, or out of this state
is determined by the ratio that the miles traveled by the
movement or shipment in this state bears to the total miles
traveled by the movement or shipment from point of origin to
destination.

3.  The total revenue of the taxpayer attributable to this
state during the income year for the numerator of the revenue
factor from hauling passengers shall be attributable to this state
as follows:

a)  Intrastate:  all receipts from the transportation of
passengers, including mail and express handled in passenger
service, that both originate and terminate within this state; and

b)  Interstate:  that portion of the receipts from the
transportation of interstate passengers, including mail and
express handled in passenger service, determined by the ratio
that passenger miles in this state bear to the total of passenger
miles within and without this state.

G.  The taxpayer shall maintain the records necessary to
identify mobile property and to enumerate by state the mobile
property miles traveled by mobile property.  These records are
subject to review by the Tax Commission or its agents.

R865-6F-30.  Higher Education Savings Incentive Program
Tax Deduction Pursuant to Utah Code Ann. Sections 53B-8a-
112, 59-7-105, and 59-7-106.

A.  "Trust" means the Utah Educational Savings Plan Trust
created pursuant to Section 53B-8a-103.

B.  The trustee of the trust shall file a form TC-675H,
Statement of Account with the Utah Educational Savings Plan
Trust, with the commission, for each trust participant.  The TC-
675H shall contain the following information for the calendar
year:

1.  the amount contributed to the trust by the participant;
2.  the income earned on the participant’s contributions to

the trust; and
3.  the amount refunded to the participant pursuant to

Section 53B-8a-109.
C.  The trustee of the trust shall file form TC-675H with the

commission on or before January 31 of the year following the
calendar year on which the forms are based.

D.  The trustee of the trust shall provide each trust
participant with a copy of the form TC-675H on or before
January 31 of the year following the calendar year on which the
TC-675H is based.

E.  The trustee of the trust shall maintain original records
supporting the amounts listed on the TC-675H for the current
year filing and the three previous year filings.

F.  Trust participants must attach a copy of the TC-675H to
their state tax return to qualify for the deduction allowed under
Section 59-7-106.

R865-6F-31.  Taxation of Publishing Companies Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Outer-jurisdictional property" means certain types of

tangible personal property, such as orbiting satellites, undersea
transmission cables and the like, that are owned or rented by the
taxpayer and used in the business of publishing, licensing,
selling or otherwise distributing printed material, but that are
not physically located in any particular state.

2.  "Print" or "printed material" means the physical
embodiment or printed version of any thought or expression,
including a play, story, article, column or other literary,
commercial, educational, artistic or other written or printed
work.  The determination of whether an item is or consists of
print or printed material shall be made without regard to its
content.  Printed material may take the form of a book,
newspaper, magazine, periodical, trade journal, or any other
form of printed matter and may be contained on any medium or
property.

3.  "Purchaser" and "subscriber" mean the individual,
residence, business or other outlet that is the ultimate or final
recipient of the print or printed material.  Neither term shall
mean or include a wholesaler or other distributor of print or
printed material.

4.  "Terrestrial facility" shall include any telephone line,
cable, fiber optic, microwave, earth station, satellite dish,
antennae, or other relay system or device that is used to receive,
transmit, relay or carry any data, voice, image or other
information that is transmitted from or by any outer-
jurisdictional property to the ultimate recipient thereof.

B.  When a taxpayer in the business of publishing, selling,
licensing or distributing books, newspapers, magazines,
periodicals, trade journals, or other printed material has income
from sources both within and without this state, the amount of
business income from sources within this state shall be
determined pursuant to this rule.  In those cases, the first step is
to determine what portion of the taxpayer’s income constitutes
business income and what portion constitutes nonbusiness
income.  Nonbusiness income is directly allocable to specific
states and business income is apportioned among the states in
which the business is conducted and pursuant to the property,
payroll, and sales apportionment factors set forth in this rule.
The sum of the items of nonbusiness income directly allocated
to this state, plus the amount of business income apportioned to
this state, constitutes the amount of the taxpayer’s entire net
income subject to tax in this state.

C.  In general, the property factor shall be determined in
accordance with R865-6F-8(G), the payroll factor in accordance
with R865-6F-8(H), and the sales factor in accordance with
R865-6F-8(I), except as modified by this rule.

D.  All real and tangible personal property, including outer-
jurisdictional property, whether owned or rented, that is used in
the business shall be included in the denominator of the
property factor.

E.  All real and tangible personal property owned or rented
by the taxpayer and used within this state during the tax period
shall be included in the numerator of the property factor.

1.  Outer-jurisdictional property owned or rented by the
taxpayer and used in this state during the tax period shall be
included in the numerator of the property factor in the ratio that
the value of the property attributable to its use by the taxpayer
in business activities within this state bears to the value of the
property attributable to its use in the taxpayer’s business
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activities within and without this state.
a)  The value of outer-jurisdictional property attributed to

the numerator of the property factor of this state shall be
determined by the ratio that the number of uplinks and
downlinks, or half-circuits, used during the tax period to
transmit from this state and to receive in this state any data,
voice, image or other information bears to the number of uplinks
and downlinks or half-circuits used for transmissions within and
without this state.

b)  If information regarding uplink and downlink or half-
circuit usage is not available or if measurement of activity is not
applicable to the type of outer-jurisdictional property used by
the taxpayer, the value of that property attributed to the
numerator of the property factor of this state shall be determined
by the ratio that the amount of time, in terms of hours and
minutes of use, or other measurement of use of outer-
jurisdictional property that was used during the tax period to
transmit from this state and to receive within this state any data,
voice, image or other information bears to the total amount of
time or other measurement of use that was used for
transmissions within and without this state.

c)  Outer-jurisdictional property shall be considered to have
been used by the taxpayer in its business activities within this
state when that property, wherever located, has been employed
by the taxpayer in any manner in the publishing, sale, licensing
or other distribution of books, newspapers, magazines or other
printed material, and any data, voice, image or other information
is transmitted to or from this state either through an earth station
or terrestrial facility located within this state.

(i)  One example of the use of outer-jurisdictional property
is when the taxpayer owns its own communications satellite or
leases the use of uplinks, downlinks or circuits or time on a
communications satellite for the purpose of sending messages to
its newspaper printing facilities or employees.  The states in
which any printing facility that receives the satellite
communications are located and the state from which the
communications were sent would, under this rule, apportion the
cost of the owned or rented satellite to their respective property
factors based upon the ratio of the in-state use of the satellite to
its usage within and without the state.

(ii)  Assume that ABC Newspaper Co. owns a total of
$400,000,000 of property and, in addition, owns and operates a
communication satellite for the purpose of sending news articles
to its printing plant in this state, as well as for communicating
with its printing plants and facilities or news bureaus, employees
and agents located in other states and throughout the world.
Also assume that the total value of its real and tangible personal
property that was permanently located in this state for the entire
income year was valued at $3,000,000.  Assume also that the
original cost of the satellite is $100,000,000 for the tax period
and that of the 10,000 uplinks and downlinks or half-circuits of
satellite transmissions used by the taxpayer during the tax
period, 200 or 2% are attributable to its satellite
communications received in and sent from this state.  Assume
further that the company’s mobile property that was used
partially within this state, consisting of 40 delivery trucks, was
determined to have an original cost of $4,000,000 and was used
in this state for 95 days.  The total value of property attributed
to this state is determined as follows:
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F.  The payroll factor shall be determined in accordance
with Sections 59-7-315 and 59-7-316.

G.  The denominator of the sales factor shall include the
total gross receipts derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except
receipts that may be excluded under R865-6F-8(J)(3).

H.  The numerator of the sales factor shall include all gross
receipts of the taxpayer from sources within this state, including
the following:

1.  Gross receipts derived from the sale of tangible personal
property, including printed materials, delivered or shipped to a
purchaser or a subscriber in this state; and

2.  Except as provided in H.2.b), gross receipts derived
from advertising and the sale, rental, or other use of the
taxpayer’s customer lists or any portion thereof shall be
attributed to this state as determined by the taxpayer’s
circulation factor during the tax period.  The circulation factor
shall be determined for each publication of printed material
containing advertising and shall be equal to the ratio that the
taxpayer’s in-state circulation to purchasers and subscribers of
its printed material bears to its circulation to purchasers and
subscribers within and without the state.

a)  The circulation factor for an individual publication shall
be determined by reference to the rating statistics as reflected in
such sources as Audit Bureau of Circulations or other
comparable sources, provided that the source selected is
consistently used from year to year for that purpose.  If none of
the foregoing sources are available, or, if available, not in form
or content sufficient for these purposes, the circulation factor
shall be determined from the taxpayer’s books and records.

b)  When specific items of advertisements can be shown,
upon clear and convincing evidence, to have been distributed
solely to a limited regional or local geographic area in which
this state is located, the taxpayer may petition, or the Tax
Commission may require, that a portion of those receipts be
attributed to the sales factor numerator of this state on the basis
of a regional or local geographic area circulation factor and not
upon the basis of the circulation factor provided by H.2.a).  This
attribution shall be based upon the ratio that the taxpayer’s
circulation to purchasers and subscribers located in this state of
the printed material containing specific items of advertising
bears to its total circulation of printed material to purchasers and
subscribers located within the regional or local geographic area.
This alternative attribution method shall be permitted only upon
the condition that receipts are not double counted or otherwise
included in the numerator of any other state.

c)  If the purchaser or subscriber is the United States
government or if the taxpayer is not taxable in a state, the gross
receipts from all sources, including the receipts from the sale of
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printed material, from advertising, and from the sale, rental or
other use of the taxpayer’s customer lists, or any portion thereof
that would have been attributed by the circulation factor to the
numerator of the sales factor for that state, shall be included in
the numerator of the sales factor of this state if the printed
material or other property is shipped from an office, store,
warehouse, factory, or other place of storage or business in this
state.

R865-6F-32.  Taxation of Financial Institutions Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Billing address" means the location indicated in the

books and records of the taxpayer on the first day of the taxable
year, or on the later date in the taxable year when the customer
relationship began, where any notice, statement or bill relating
to a customer’s account is mailed.

2.  "Borrower or credit card holder located in this state"
means:

a)  a borrower, other than a credit card holder, that is
engaged in a trade or business that maintains its commercial
domicile in this state; or

b)  a borrower that is not engaged in a trade or business, or
a credit card holder, whose billing address is in this state.

3.  "Commercial domicile" means:
a)  the place from which the trade or business is principally

managed and directed; or
b)  if a taxpayer is organized under the laws of a foreign

country, or of the Commonwealth of Puerto Rico, or any
territory or possession of the United States, that taxpayer’s
commercial domicile shall be deemed for the purposes of this
rule to be the state of the United States or the District of
Columbia from which that taxpayer’s trade or business in the
United States is principally managed and directed. It shall be
presumed, subject to rebuttal, that the location from which the
taxpayer’s trade or business is principally managed and directed
is the state of the United States or the District of Columbia to
which the greatest number of employees are regularly connected
or out of which they are working, irrespective of where the
services of those employees are performed, as of the last day of
the taxable year.

4.  "Compensation" means wages, salaries, commissions,
and any other form of remuneration paid to employees for
personal services that are included in the employee’s gross
income under the federal Internal Revenue Code.  In the case of
employees not subject to the federal Internal Revenue Code, the
determination of whether payments constitute gross income
under the federal Internal Revenue Code shall be made as
though those employees were subject to the federal Internal
Revenue Code.

5.  "Credit card" means a credit, travel, or entertainment
card.

6.  "Credit card issuer’s reimbursement fee" means the fee
a taxpayer receives from a merchant’s bank because one of the
persons to whom the taxpayer has issued a credit card has
charged merchandise or services to the credit card.

7.  "Employee" means, with respect to a particular taxpayer,
any individual who, under the usual common law rules
applicable in determining the employer-employee relationship,

has the status of an employee of that taxpayer.
8.  "Financial institution" means:
a)  any corporation or other business entity registered under

state law as a bank holding company or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holding company under the
Federal National Housing Act, as amended;

b)  a national bank organized and existing as a national
bank association pursuant to the provisions of the National
Bank Act, 12 U.S.C. Sections21 et seq.;

c)  a savings association or federal savings bank as defined
in the Federal Deposit Insurance Act, 12 U.S.C. Section
1813(b)(1);

d)  any bank, industrial loan corporation, or thrift
institution incorporated or organized under the laws of any state;

e)  any corporation organized under the provisions of 12
U.S.C. Sections611 through 631.

f)  any agency or branch of a foreign depository as defined
in 12 U.S.C. Section3101;

g)  a production credit association organized under the
Federal Farm Credit Act of 1933, all of whose stock held by the
Federal Production Credit Corporation has been retired;

h)  any corporation whose voting stock is more than 50
percent owned, directly or indirectly, by any person or business
entity described in A.8.a) through A.8.g), other than an
insurance company taxable under Title 59, Chapter 9, Taxation
of Admitted Insurers;

i)  a corporation or other business entity that derives more
than 50 percent of its total gross income for financial accounting
purposes from finance leases.  For purposes of this subsection,
a "finance lease" shall mean any lease transaction that is the
functional equivalent of an extension of credit and that transfers
substantially all of the benefits and risks incident to the
ownership of property.  The phrase shall include any direct
financing lease or leverage lease that meets the criteria of
Financial Accounting Standards Board Statement No. 13,
Accounting for Leases, or any other lease that is accounted for
as a financing lease by a lessor under generally accepted
accounting principles.  For this classification to apply:

(1)  the average of the gross income in the current tax year
and immediately preceding two tax years must satisfy the more
than 50 percent requirement; and

(2)  gross income from incidental or occasional
transactions shall be disregarded;

j)  any other person or business entity, other than an
insurance company, a credit union exempt from the corporation
franchise tax under Section 59-7-102, a real estate broker, or a
securities dealer, that derives more than 50 percent of its gross
income from activities that a person described in A.8.b) through
A.8.g) and A.8.i) is authorized to transact.

(1)  For purposes of this subsection, the computation of
gross income shall not include income from non-recurring,
extraordinary items; and

(2)  The Tax Commission is authorized to exclude any
person from the application of A.8.j) upon receipt of proof, by
clear and convincing evidence, that the income-producing
activity of that person is not in substantial competition with
those persons described in A.8.b) through A.8.g) and A.8.i).

9.  "Gross rents" means the actual sum of money or other
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consideration payable for the use or possession of property.
a)  Gross rents includes:
(1)  any amount payable for the use or possession of real

property or tangible property whether designated as a fixed sum
of money or as a percentage of receipts, profits or otherwise;

(2)  any amount payable as additional rent or in lieu of rent,
such as interest, taxes, insurance, repairs or any other amount
required to be paid by the terms of a lease or other arrangement;
and

(3)  a proportionate part of the cost of any improvement to
real property, made by or on behalf of the taxpayer, that reverts
to the owner or lessor upon termination of a lease or other
arrangement.  The amount included in gross rents is the amount
of amortization or depreciation allowed in computing the
taxable income base for the taxable year.  However, where a
building is erected on leased land by or on behalf of the
taxpayer, the value of the land is determined by multiplying the
gross rent by eight and the value of the building is determined
in the same manner as if owned by the taxpayer.

b)  Gross rents does not include:
(1)  reasonable amounts payable as separate charges for

water and electric service furnished by the lessor;
(2)  reasonable amounts payable as service charges for

janitorial services furnished by the lessor;
(3)  reasonable amounts payable for storage, provided those

amounts are payable for space not designated and not under the
control of the taxpayer; and

(4)  that portion of any rental payment applicable to the
space subleased from the taxpayer and not used by the taxpayer.

10.  "Loan" means any extension of credit resulting from
direct negotiations between the taxpayer and the taxpayer’s
customer, or the purchase, in whole or in part, of an extension
of credit from another.

a)  Loan includes participations, syndications, and leases
treated as loans for federal income tax purposes.

b)  Loan does not include properties treated as loans under
Section 595 of the federal Internal Revenue Code, futures or
forward contracts, options, notional principal contracts such as
swaps, credit card receivables, including purchased credit card
relationships, non-interest bearing balances due from depository
institutions, cash items in the process of collection, federal funds
sold, securities purchased under agreements to resell, assets held
in a trading account, securities, interests in a real estate
mortgage investment conduit as defined in Section 860D of the
Internal Revenue Code, or other mortgage-backed or asset-
backed security, and other similar items.

11.  "Loans secured by real property" means that fifty
percent or more of the aggregate value of the collateral used to
secure a loan or other obligation, when valued at fair market
value as of the time the original loan or obligation was incurred,
was real property.

12.  "Merchant discount" means the fee, or negotiated
discount, charged to a merchant by the taxpayer for the privilege
of participating in a program whereby a credit card is accepted
in payment for merchandise or services sold to the card holder.

13.  "Participation" means an extension of credit in which
an undivided ownership interest is held on a pro rata basis in a
single loan or pool of loans and related collateral.  In a loan
participation, the credit originator initially makes the loan and

then subsequently resells all or a portion of it to other lenders.
The participation may or may not be known to the borrower.

14.  "Person" means an individual, estate, trust,
partnership, corporation, and any other business entity.

15.  "Principal base of operations" means:
a)  with respect to transportation property, the place of

more or less permanent nature from which that property is
regularly directed or controlled; and

b)  with respect to an employee, the place of more or less
permanent nature from which the employee regularly:

(1)  starts his work and to which he customarily returns in
order to receive instructions from his employer;

(2)  communicates with his customers or other persons; or
(3)  performs any other functions necessary to the exercise

of his trade or profession at some other point or points.
16.  a) "Real property owned" and "tangible personal

property owned" mean real and tangible personal property,
respectively:

(1)  on which the taxpayer may claim depreciation for
federal income tax purposes; or

(2)  property to which the taxpayer holds legal title and on
which no other person may claim depreciation for federal
income tax purposes, or could claim depreciation if subject to
federal income tax.

b)  Real and tangible personal property do not include coin,
currency, or property acquired in lieu of or pursuant to a
foreclosure.

17.  "Regular place of business" means an office at which
the taxpayer carries on business in a regular and systematic
manner and is continuously maintained, occupied, and used by
employees of the taxpayer.

18.  "State" means a state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, any territory
or possession of the United States, or any foreign country.

19.  "Syndication" means an extension of credit in which
two or more persons fund and each person is at risk only up to
a specified percentage of the total extension of credit or up to a
specified dollar amount.

20.  "Taxable" means:
a)  a taxpayer is subject in another state to a net income tax,

a franchise tax measured by net income, a franchise tax for the
privilege of doing business, a corporate stock tax, including a
bank shares tax, a single business tax, an earned surplus tax, or
any tax imposed upon or measured by net income; or

b)  another state has jurisdiction to subject the taxpayer to
taxes regardless of whether that state actually imposes those
taxes.

21.  "Transportation property" means vehicles and vessels
capable of moving under their own power, such as aircraft,
trains, water vessels and motor vehicles, as well as any
equipment or containers attached to that property, such as
rolling stock, barges, and trailers.

B.  Apportionment and Allocation.
1.  A financial institution whose business activity is taxable

both within and without this state, or a financial institution
whose business activity is taxable within this state and is a
member of a unitary group that includes one or more financial
institutions where any member of the group is taxable without
this state, shall allocate and apportion its net income as provided
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in this rule.  All items of nonbusiness income shall be allocated
pursuant to the provisions of Section 59-7-306.  A financial
institution organized under the laws of a foreign country, the
Commonwealth of Puerto Rico, or a territory or possession of
the United States, whose effectively connected income, as
defined under the federal Internal Revenue Code, is taxable both
within this state and within another state, other than the state in
which it is organized, shall allocate and apportion its net income
as provided in this rule.

2.  All business income shall be apportioned to this state by
multiplying that income by the apportionment percentage.  The
apportionment percentage is determined by adding the
taxpayer’s receipts factor described in C., property factor
described in D., and payroll factor described in E., and dividing
that sum by three.  If one of the factors is missing, the two
remaining factors are added and the sum is divided by two.  If
two of the factors are missing, the remaining factor is the
apportionment percentage.  A factor is missing if both its
numerator and denominator are zero, but not merely because its
numerator is zero.

3.  Each factor shall be computed according to the cash or
accrual method of accounting as used by the taxpayer for the
taxable year.

4.  If a unitary group of corporations filing a combined
report includes one or more corporations meeting the definition
of financial institution and one or more corporations that do not
meet that definition, the provisions of this rule regarding the
calculation of the property, payroll, and receipts factors of the
apportionment fraction shall apply only to those corporations
meeting the definition of financial institution.  Those
corporations not meeting the definition of financial institution
shall compute their apportionment data based on Tax
Commission rule R865-6f-8 or such other industry
apportionment rule adopted by the Tax Commission that may be
applicable.  The apportionment data of all members of the
unitary group shall be included in calculating a single
apportionment fraction for the unitary group.  The numerators
and denominators of the property, payroll, and receipts factors
of the financial institutions shall be added to the numerators and
denominators, respectively, of the property, payroll, and sales
factors of the nonfinancial institutions to determine the property,
payroll, and sales factors of the unitary group.

C.  Receipts Factor.
1.  In general.  The receipts factor is a fraction, the

numerator of which is the receipts of the taxpayer in this state
during the taxable year and the denominator of which is the
receipts of the taxpayer within and without this state during the
taxable year.  The method of calculating receipts for purposes of
the denominator is the same as the method used in determining
receipts for purposes of the numerator.  The receipts factor shall
include only those receipts that constitute business income and
are included in the computation of the apportionable income
base for the taxable year.

2.  Receipts from the lease of real property.  The numerator
of the receipts factor includes receipts from the lease or rental of
real property owned by the taxpayer and receipts from the
sublease of real property, if the property is located within this
state.

3.  Receipts from the lease of tangible personal property.

a)  Except as described in C.4., the numerator of the
receipts factor includes receipts from the lease or rental of
tangible personal property owned by the taxpayer if the property
is located within this state when it is first placed in service by
the lessee.

b)  Receipts from the lease or rental of transportation
property owned by the taxpayer are included in the numerator
of the receipts factor to the extent that the property is used in
this state.

(1)  The extent an aircraft will be deemed to be used in this
state and the amount of receipts that shall be included in the
numerator of this state’s receipts factor are determined by
multiplying all the receipts from the lease or rental of the
aircraft by a fraction, the numerator of which is the number of
landings of the aircraft in this state and the denominator of
which is the total number of landings of the aircraft.

(2)  If the extent of the use of any transportation property
within this state cannot be determined, that property will be
deemed to be used wholly in the state in which the property has
its principal base of operations.

(3)  A motor vehicle will be deemed to be used wholly in
the state in which it is registered.

4.  Interest from loans secured by real property.
a)  The numerator of the receipts factor includes interest

and fees or penalties in the nature of interest from loans secured
by real property if the property is located within this state.  If the
property is located both within this state and one or more other
states, the receipts described in this subsection are included in
the numerator of the receipts factor if more than fifty percent of
the fair market value of the real property is located within this
state.  If more than fifty percent of the fair market value of the
real property is not located within any one state, the receipts
described in this subsection shall be included in the numerator
of the receipts factor if the borrower is located in this state.

b)  The determination of whether the real property securing
a loan is located within this state shall be made as of the time
the original agreement was made, and any and all subsequent
substitutions of collateral shall be disregarded.

5.  Interest from loans not secured by real property.  The
numerator of the receipts factor includes interest and fees or
penalties in the nature of interest from loans not secured by real
property if the borrower is located in this state.

6.  Net gains from the sale of loans.  The numerator of the
receipts factor includes net gains from the sale of loans.  Net
gains from the sale of loans includes income recorded under the
coupon stripping rules of Section 1286 of the Internal Revenue
Code.

a)  The amount of net gains, but not less than zero, from
the sale of loans secured by real property included in the
numerator is determined by multiplying the net gains by a
fraction the numerator of which is the amount included in the
numerator of the receipts factor pursuant to C.4., and the
denominator of which is the total amount of interest and fees or
penalties in the nature of interest from loans secured by real
property.

b)  The amount of net gains, but not less than zero, from
the sale of loans not secured by real property included in the
numerator is determined by multiplying the net gains by a
fraction the numerator of which is the amount included in the
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numerator of the receipts factor pursuant to C.5., and the
denominator of which is the total amount of interest and fees or
penalties in the nature of interest from loans not secured by real
property.

7.  Receipts from credit card receivables.  The numerator
of the receipts factor includes interest and fees or penalties in
the nature of interest from credit card receivables and receipts
from fees charged to card holders, such as annual fees, if the
billing address of the card holder is in this state.

8.  Net gains from the sale of credit card receivables.  The
numerator of the receipts factor includes net gains, but not less
than zero, from the sale of credit card receivables multiplied by
a fraction, the numerator of which is the amount included in the
numerator of the receipts factor pursuant to C.7., and the
denominator of which is the taxpayer’s total amount of interest
and fees or penalties in the nature of interest from credit card
receivables and fees charged to card holders.

9.  Credit card issuer’s reimbursement fees.  The numerator
of the receipts factor includes all credit card issuer’s
reimbursement fees multiplied by a fraction, the numerator of
which is the amount included in the numerator of the receipts
factor pursuant to C.7., and the denominator of which is the
taxpayer’s total amount of interest and fees or penalties in the
nature of interest from credit card receivables and fees charged
to card holders.

10.  Receipts from merchant discount.  The numerator of
the receipts factor includes receipts from merchant discount if
the commercial domicile of the merchant is in this state.  The
receipts shall be computed net of any cardholder charge backs,
but shall not be reduced by any interchange transaction fees or
by any issuer’s reimbursement fees paid to another for charges
made by its card holders.

11.  Loan servicing fees.
a)  The numerator of the receipts factor includes loan

servicing fees derived from loans secured by real property
multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to C.4.,
and the denominator of which is the total amount of interest and
fees or penalties in the nature of interest from loans secured by
real property.

b)  The numerator of the receipts factor includes loan
servicing fees derived from loans not secured by real property
multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to C.5.,
and the denominator of which is the total amount of interest and
fees or penalties in the nature of interest from loans not secured
by real property.

c)  In circumstances in which the taxpayer receives loan
servicing fees for servicing either the secured or the unsecured
loans of another, the numerator of the receipts factor shall
include those fees if the borrower is located in this state.

12.  Receipts from services.  The numerator of the receipts
factor includes receipts from services not otherwise apportioned
under this section if the service is performed in this state.  If the
service is performed both within and without this state, the
numerator of the receipts factor includes receipts from services
not otherwise apportioned under this section if a greater
proportion of the income-producing activity is performed in this
state based on cost of performance.

13.  Receipts from investment assets and activities and
trading assets and activities.

a)  Interest, dividends, net gains, but not less than zero, and
other income from investment assets and activities and from
trading assets and activities shall be included in the receipts
factor.

b)  Investment assets and activities and trading assets and
activities include investments securities, trading account assets,
federal funds, securities purchased and sold under agreements
to resell or repurchase, options, futures contracts, forward
contracts, notional principal contracts such as swaps, equities,
and foreign currency transactions.

c)  The receipts factor shall include the following
investment and trading assets and activities:

(1)  The receipts factor shall include the amount by which
interest from federal funds sold and securities purchased under
resale agreements exceeds interest expense on federal funds
purchased and securities sold under repurchase agreements.

(2)  The receipts factor shall include the amount by which
interest, dividends, gains and other income from trading assets
and activities, including assets and activities in the matched
book and arbitrage book, and foreign currency transactions,
exceed amounts paid in lieu of interest, amounts paid in lieu of
dividends, and losses from those assets and activities.

d)  The numerator of the receipts factor includes interest,
dividends, net gains, but not less than zero, and other income
from investment assets and activities and from trading assets and
activities described in C.13. that are attributable to this state.

(1)  The amount of interest, dividends, net gains, but not
less than zero, and other income from investment assets and
activities in the investment accounts attributed to this state and
included in the numerator is determined by multiplying all such
income from assets and activities by a fraction, the numerator of
which is the average value of the assets properly assigned to a
regular place of business of the taxpayer within this state and the
denominator of which is the average value of all those assets.

(2)  The amount of interest from federal funds sold and
purchased and from securities purchased under resale
agreements and securities sold under repurchase agreements
attributable to this state and included in the numerator is
determined by multiplying the amount of those funds and
securities described in C.13.c)(1) by a fraction, the numerator of
which is the average value of federal funds sold and securities
purchased under agreements to resell that are properly assigned
to a regular place of business of the taxpayer within this state
and the denominator of which is the average value of all those
funds and securities.

(3)  The amount of interest, dividends, gains, and other
income from trading assets and activities, including assets and
activities in the matched book and arbitrage book and foreign
currency transactions, but excluding amounts described in
C.13.d)(1) and C.13.d)(2), attributable to this state and included
in the numerator is determined by multiplying the amount
described in C.13.c)(2) by a fraction, the numerator of which is
the average value of those trading assets that are properly
assigned to a regular place of business of the taxpayer within
this state and the denominator of which is the average value of
all those assets.

(4)  For purposes of this subsection, average value shall be
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determined using the rules for determining the average value of
tangible personal property set forth in D.3. and D.4.

e)  In lieu of using the method set forth in C.13.d), the
taxpayer may elect, or the Tax Commission may require in order
to fairly represent the business activity of the taxpayer in this
state, the use of the method set forth in this subsection.

(1)  The amount of interest, dividends, net gains, but not
less than zero, and other income from investment assets and
activities in the investment account attributed to this state and
included in the numerator is determined by multiplying all
income from those assets and activities by a fraction, the
numerator of which is the gross income from those assets and
activities properly assigned to a regular place of business of the
taxpayer within this state and the denominator of which is the
gross income from all those assets and activities.

(2)  The amount of interest from federal funds sold and
purchased and from securities purchased under resale
agreements and securities sold under repurchase agreements
attributable to this state and included in the numerator is
determined by multiplying the amount of those funds and
securities described in C.13.c)(1) by a fraction, the numerator of
which is the gross income from those funds and securities
properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the gross
income from all those funds and securities.

(3)  The amount of interest, dividends, gains and other
income from trading assets and activities, including assets and
activities in the matched book and arbitrage book and foreign
currency transactions, but excluding amounts described in
C.13.e)(1) or C.13.e)(2), attributable to this state and included
in the numerator is determined by multiplying the amount
described in C.13.c)(2)by a fraction, the numerator of which is
the gross income from those trading assets and activities
properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the gross
income from all those assets and activities.

f)  If the taxpayer elects or is required by the Tax
Commission to use the method set forth in C.13.e), the taxpayer
shall use this method on all subsequent returns unless the
taxpayer receives prior permission from the Tax Commission to
use, or the Tax Commission requires, a different method.

g)  The taxpayer shall have the burden of proving that an
investment asset or activity or trading asset or activity was
properly assigned to a regular place of business outside of this
state by demonstrating that the day-to-day decisions regarding
the asset or activity occurred at a regular place of business
outside this state.  Where the day-to-day decisions regarding an
investment asset or activity or trading asset or activity occur at
more than one regular place of business and one regular place of
business is in this state and one regular place of business is
outside this state, that asset or activity shall be considered to be
located at the regular place of business of the taxpayer where the
investment or trading policies or guidelines with respect to the
asset or activity are established.  Unless the taxpayer
demonstrates to the contrary, policies and guidelines shall be
presumed to be established at the commercial domicile of the
taxpayer.

14.  All other receipts.  The numerator of the receipts factor
includes all other receipts pursuant to the rules set forth in Rule

R865-6F-8(I) and (J).
15.  Attribution of certain receipts to commercial domicile.
a)  Except as provided in C.15.b), all receipts that would be

assigned under this section to a state in which the taxpayer is
not taxable shall be included in the numerator of the receipts
factor if the taxpayer’s commercial domicile is in this state.

b)  (1) If a unitary group includes one or more financial
institutions, and if any member of the unitary group is subject
to the taxing jurisdiction of this state, the receipts of each
financial institution in the unitary group shall be included in the
numerator of this state’s receipts factor as provided in C.1.
through C.14. rather than being attributed to the commercial
domicile of the financial institution as provided in C.15.a).

(2)  If a unitary group includes one or more financial
institutions whose commercial domicile is in this state, and if
any member of the unitary group is taxable in another state
under section 59-7-305, the receipts of each financial institution
in the unitary group that would be included in the numerator of
the other state’s receipts factor under C.1. through C.14. may not
be included in the numerator of this state’s receipts factor.

D.  Property Factor.
1.  In General.
a)  For taxpayers that do not elect to include the property

described in D.7. through D.9. within the property factor, the
property factor is a fraction, the numerator of which is the
average value of real property and tangible personal property
owned by or rented to the taxpayer that is located or used within
this state during the taxable year, and the denominator of which
is the average value of all that property located or used within
and without this state during the taxable year.

b)  For taxpayers that elect to include the property
described in D.7. through D.9. within the property factor, the
property factor is a fraction, the numerator of which is the
average value of real property and tangible personal property
owned by or rented to the taxpayer that is located or used within
this state during the taxable year, and the average value of the
taxpayer’s loans and credit card receivables that are located
within this state during the taxable year, and the denominator of
which is the average value of all that property located or used
within and without this state during the taxable year.

2.  Property included.  The property factor shall include
only property the income or expenses of which are included, or
would have been included if not fully depreciated or expensed,
or depreciated or expensed to a nominal amount, in the
computation of the apportionable income base for the taxable
year.

3.  Value of property owned by the taxpayer.
a)  For taxpayers that do not elect to include the property

described in D.7. through D.9. within the property factor, the
value of real property and tangible personal property owned by
the taxpayer is the original cost or other basis of that property
for federal income tax purposes without regard to depletion,
depreciation or amortization.

b)  For taxpayers that elect to include the property
described in D.7. through D.9. within the property factor:

(1)  The value of real property and tangible personal
property owned by the taxpayer is the original cost or other
basis of that property for federal income tax purposes without
regard to depletion, depreciation or amortization.
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(2)  Loans are valued at their outstanding principal balance,
without regard to any reserve for bad debts.  If a loan is charged-
off in whole or in part for federal income tax purposes, the
portion of the loan charged off is not outstanding.  A specifically
allocated reserve established pursuant to regulatory or financial
accounting guidelines that is treated as charged-off for federal
income tax purposes shall be treated as charged-off for purposes
of this rule.

(3)  Credit card receivables are valued at their outstanding
principal balance, without regard to any reserve for bad debts.
If a credit card receivable is charged-off in whole or in part for
federal income tax purposes, the portion of the receivable
charged-off is not outstanding.

4.  Average value of property owned by the taxpayer.  The
average value of property owned by the taxpayer is computed on
an annual basis by adding the value of the property on the first
day of the taxable year and the value on the last day of the
taxable year and dividing the sum by two.

a)  If averaging on this basis does not properly reflect
average value, the Tax Commission may require averaging on a
more frequent basis, or the taxpayer may elect to average on a
more frequent basis.

b)  When averaging on a more frequent basis is required by
the Tax Commission or is elected by the taxpayer, the same
method of valuation must be used consistently by the taxpayer
with respect to property within and without this state and on all
subsequent returns unless the taxpayer receives prior permission
from the Tax Commission to use a different method, or the Tax
Commission requires a different method of determining average
value.

5.  Average value of real property and tangible personal
property rented to the taxpayer.

a)  The average value of real property and tangible personal
property that the taxpayer has rented from another and are not
treated as property owned by the taxpayer for federal income tax
purposes, shall be determined annually by multiplying the gross
rents payable during the taxable year by eight.

b)  If the use of the general method described in this
subsection results in inaccurate valuations of rented property,
any other method that properly reflects the value may be
adopted by the Tax Commission or by the taxpayer when
approved in writing by the Tax Commission.  Once approved,
that other method of valuation must be used on all subsequent
returns unless the taxpayer receives prior approval from the Tax
Commission to use a different method, or the Tax Commission
requires a different method of valuation.

6.  Location of real property and tangible personal property
owned or rented to the taxpayer.

a)  Except as described in D.6.b), real property and tangible
personal property owned by or rented to the taxpayer are
considered located within this state if they are physically
located, situated, or used within this state.

b)  Transportation property is included in the numerator of
the property factor to the extent that the property is used in this
state.

(1)  The extent an aircraft will be deemed to be used in this
state and the amount of value that shall be included in the
numerator of this state’s property factor is determined by
multiplying the average value of the aircraft by a fraction, the

numerator of which is the number of landings of the aircraft in
this state and the denominator of which is the total number of
landings of the aircraft everywhere.

(2)  If the extent of the use of any transportation property
within this state cannot be determined, the property will be
deemed to be used wholly in the state in which the property has
its principal base of operations.

(3)  A motor vehicle will be deemed to be used wholly in
the state in which it is registered.

7.  Location of Loans.
a)  A loan is considered located within this state if it is

properly assigned to a regular place of business of the taxpayer
within this state.

b)  A loan is properly assigned to the regular place of
business with which it has a preponderance of substantive
contacts.  A loan assigned by the taxpayer to a regular place of
business without the state shall be presumed to have been
properly assigned if:

(1)  the taxpayer has assigned, in the regular course of its
business, the loan on its records to a regular place of business
consistent with federal or state regulatory requirements;

(2)  the assignment on its records is based upon substantive
contacts of the loan to the regular course of business; and

(3)  the taxpayer uses the records reflecting assignment of
loans for the filing of all state and local tax returns for which an
assignment of loans to a regular place of business is required.

c)  The presumption of proper assignment of a loan
provided in D.7.b) may be rebutted upon a showing by the Tax
Commission, supported by a preponderance of the evidence,
that the preponderance of substantive contacts regarding the
loan did not occur at the regular place of business to which it
was assigned on the taxpayer’s records.  When the presumption
has been rebutted, the loan shall then be located within this state
if:

(1)  the taxpayer had a regular place of business within this
state at the time the loan was made; and

(2)  the taxpayer fails to show, by a preponderance of the
evidence, that the preponderance of substantive contacts
regarding the loan did not occur within this state.

d)  In the case of a loan assigned by the taxpayer to a place
without this state that is not a regular place of business, it shall
be presumed, subject to rebuttal by the taxpayer on a showing
supported by the preponderance of the evidence, that the
preponderance of substantive contacts regarding the loan
occurred within this state if, at the time the loan was made the
taxpayer’s commercial domicile, as defined in this rule, was
within this state.

e)  To determine the state in which the preponderance of
substantive contacts relating to a loan have occurred, the facts
and circumstances regarding the loan at issue shall be reviewed
on a case-by-case basis, and consideration shall be given to
activities such as the solicitation, investigation, negotiation,
approval, and administration of the loan.

(1)  Solicitation.  Solicitation is either active or passive.
(a)  Active solicitation occurs when an employee of the

taxpayer initiates the contact with the customer.  The activity is
located at the regular place of business at which the taxpayer’s
employee is regularly connected or working out of, regardless
of where the services of the employee were actually performed.
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(b)  Passive solicitation occurs when the customer initiates
the contact with the taxpayer.  If the customer’s initial contact
was not at a regular place of business of the taxpayer, the regular
place of business, if any, where the passive solicitation occurred
is determined by the facts in each case.

(2)  Investigation.  Investigation is the procedure whereby
employees of the taxpayer determine the credit-worthiness of the
customer as well as the degree of risk involved in making a
particular agreement.  The activity is located at the regular place
of business at which the taxpayer’s employees are regularly
connected or working out of, regardless of where the services of
those employees were actually performed.

(3)  Negotiation.  Negotiation is the procedure whereby
employees of the taxpayer and its customer determine the terms
of the agreement, such as amount, duration, interest rate,
frequency of repayment, currency denomination, and security
required.  The activity is located at the regular place of business
at which the taxpayer’s employees are regularly connected or
working out of, regardless of where the services of those
employees were actually performed.

(4)  Approval.  Approval is the procedure whereby
employees or the board of directors of the taxpayer make the
final determination whether to enter into the agreement.

(a)  The activity is located at the regular place of business
at which the taxpayer’s employees are regularly connected or
working out of, regardless of where the services of those
employees were actually performed.

(b)  If the board of directors makes the final determination,
the activity is located at the commercial domicile of the
taxpayer.

(5)  Administration.  Administration is the process of
managing the account.

(a)  Administration includes bookkeeping, collecting the
payments, corresponding with the customer, reporting to
management regarding the status of the agreement and
proceeding against the borrower or the security interest if the
borrower is in default.

(b)  The activity is located at the regular place of business
that oversees this activity.

8.  Location of credit card receivables.  For purposes of
determining the location of credit card receivables, credit card
receivables shall be treated as loans and shall be subject to the
provisions of D.7.

9.  Period for which properly assigned loan remains
assigned.  A loan that has been properly assigned to a state shall,
absent any change of material fact, remain assigned to that state
for the length of the original term of the loan.  Thereafter, the
loan may be properly assigned to another state if the loan has a
preponderance of substantive contact to a regular place of
business in that state.

10.  Each taxpayer shall make an initial election on whether
to include the property described in D.7. through D.9. within the
property factor.  The initial election is the election made or the
filing position taken on the first return filed after the effective
date of this rule.  This election is irrevocable for a period of
three years from the time the initial election is made, except in
the case where a substantial ownership change occurs and
commission approval is obtained to change the election.  After
the initial three-year period, the election may be revocable only

with the prior approval of the commission and shall require the
showing of a significant change in circumstance.

E.  Payroll factor.
1.  In general.  The payroll factor is a fraction, the

numerator of which is the total amount paid in this state during
the taxable year by the taxpayer for compensation and the
denominator of which is the total compensation paid by the
taxpayer both within and without this state during the taxable
year.  The payroll factor shall include only that compensation
included in the computation of the apportionable income tax
base for the taxable year.

2.  Compensation relating to nonbusiness income and
independent contractors.  The compensation of any employee
for services or activities connected with the production of
nonbusiness income, and payments made to any independent
contractor or any other person not properly classifiable as an
employee, shall be excluded from both the numerator and
denominator of this factor.

3.  When compensation paid in this state.  Compensation
is paid in this state if any one of the following tests, applied
consecutively, is met:

a)  The employee’s services are performed entirely within
this state.

b)  The employee’s services are performed both within and
without the state, but the service performed without the state is
incidental to the employee’s service within the state.  The term
"incidental"means any service that is temporary or transitory in
nature, or that is rendered in connection with an isolated
transaction.

c)  If the employee’s services are performed both within
and without this state, the employee’s compensation will be
attributed to this state:

(1)  if the employee’s principal base of operations is within
this state;

(2)  if there is no principal base of operations in any state
in which some part of the services are performed, but the place
from which the services are directed or controlled is in this
state; or

(3)  if the principal base of operations and the place from
which the services are directed or controlled are not in any state
in which some part of the service is performed but the
employee’s residence is in this state.

F.  This rule is effective for taxable years beginning after
December 31, 1997.

R865-6F-33.  Taxation of Telecommunications Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Call" means a specific telecommunications

transmission as described in A.6.
2.  "Channel termination point" means the point at which

information can enter or leave the telecommunications network.
3.  "Communications channel" means a communications

path, which can be one-way or two-way, depending on the
channel, between two or more points.  The path may be
designed for the transmission of signals representing human
speech, digital or analog data, facsimile, or images.

4.  "Outerjurisdictional property" means tangible personal
property, such as orbiting satellites, undersea transmission
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cables and the like, that are owned or rented by the taxpayer and
used in a telecommunications business, but that are not
physically located in any particular state.

5.  "Private telecommunications service" means a dedicated
telephone service that entitles the subscriber to the exclusive or
priority use of a communications channel or groups of
communications channels from one or more channel termination
points to another channel termination point.

6.  "Telecommunications" means the electronic
transmission of voice, data, image, and other information
through the use of any medium such as wires, cables,
electromagnetic waves, light waves, or any combination of those
or similar media now in existence or that might be devised, but
telecommunications does not include the information content of
any such transmission.

7.  "Telecommunications service" means providing
telecommunications, including services provided by
telecommunication service resellers, for a charge and includes
telephone service, telegraph service, paging service, personal
communication services and mobile or cellular telephone
service, but does not include electronic information service or
Internet access service.

B.  Apportionment and Allocation.
1.  A corporation engaged in the business of

telecommunications that is taxable both within and without this
state, shall allocate and apportion its net income as provided in
this rule.  All items of nonbusiness income shall be allocated
pursuant to the provisions of Section 59-7-306.

2.  All business income shall be apportioned to this state by
multiplying that income by the apportionment percentage.  The
apportionment percentage is determined by adding the
taxpayer’s receipts factor, property factor and payroll factor and
dividing that sum by three.  If one of the factors is missing, the
remaining factors are added and that sum is divided by two.  If
two of the factors are missing, the remaining factor is the
apportionment percentage.  A factor is missing if both its
numerator and denominator are zero.

3.  Except as otherwise provided in this rule, the property
factor shall be determined in accordance with Tax Commission
rule R865-6F-8(G), the payroll factor in accordance with rule
R865-6F-8(H) and the sales factor in accordance with rule
R865-6F-8(I).

C.  Property Factor.
1.  Outerjurisdictional property that is used by a taxpayer

in providing a telecommunications service shall be attributed to
this state based on the ratio of property within this state used in
providing that service, to property everywhere used in providing
the service, exclusive of property not located in any state.  The
term "property" as used herein refers to property includable in
the property factor of the Utah apportionment fraction as defined
in Tax Commission rule R865-6F-8(G).

D.  Sales Factor Numerator.
1.  The following sales and receipts from

telecommunications service other than interstate or international
private telecommunications service, shall be included in the
Utah sales and receipts numerator:

a)  receipts derived from charges for providing telephone
"access" from a location within Utah.  "Access" means that a call
can be made or received from a point within this state.  An

example of this type of receipt is a monthly subscriber fee billed
with reference to equipment located in Utah;

b)  receipts derived from charges for unlimited calling
privileges, if the charges are billed by reference to equipment
located in Utah;

c)  receipts derived from charges for individual toll calls
that originate and terminate in Utah;

d)  receipts derived from charges for individual toll calls
that either originate or terminate in Utah and are billed by
reference to a customer or equipment located in Utah;

e)  receipts derived from any other charges if the charges
are not includable in another state’s sales factor numerator under
that state’s law, and the customer’s billing address is in Utah.

2.  Gross receipts derived from providing interstate and
international private telecommunications services shall be
determined as follows:

a)  If the segment of the interstate or international channel
between each termination point is separately billed, 100 percent
of the charge imposed at each termination point in this state and
for service in this state between those points is includable in the
Utah sales factor.  In addition, 50 percent of the charge imposed
for service between a channel termination point outside this
state and a point inside the state shall be included in the Utah
sales factor.  For purposes of this paragraph, termination points
shall be measured by the nearest termination point inside the
state to the first termination point outside the state.

b)  If each segment of the interstate or international channel
is not separately billed, the Utah sales shall be the same portion
of the interstate or international channel charge that the number
of channel termination points within this state bears to the total
number of channel termination points within and without this
state.

R865-6F-34.  Qualified Subchapter S Subsidiaries Pursuant
to Utah Code Ann. Section 59-7-701.

A.  "Qualified subchapter S subsidiary" means a qualified
subchapter S subsidiary as defined in Section 1361(b), Internal
Revenue Code.

B.  For purposes of Title 59, Chapter 7, Part 7, a qualified
subchapter S subsidiary shall be treated in the same manner as
it is treated for federal tax purposes under Section 1361(b),
Internal Revenue Code.

C.  An S corporation that owns one or more qualified
subchapter S subsidiaries must take into account the activities
of each qualified subchapter S subsidiary in determining
whether the S corporation parent is doing business in Utah.  For
purposes of this determination, all of a subsidiary’s activities
will be attributed to the S corporation parent.

D.  For purposes of Title 59, Chapter 7, Part 7:
1.  the Utah property, payroll, and sales of each qualified

subchapter S subsidiary shall be added, respectively, to the Utah
property, payroll, and sales of the S corporation parent to
determine the numerators of the property, payroll, and sales
factors; and

2.  the total property, payroll, and sales of each qualified
subchapter S subsidiary shall be added, respectively, to the total
property, payroll, and sales of the S corporation parent to
determine the denominators of the property, payroll, and sales
factors.
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E.  Except as provided in D., the apportionment fraction for
an S corporation shall be calculated based on Sections 59-7-311
through 59-7-321 and as provided in Tax Commission rule
R865-6F-8.

R865-6F-35.  S Corporation Determination of Tax Pursuant
to Utah Code Ann. Section 59-7-703.

A.  For purposes of Section 59-7-703(1)(a)(i), "items of
income or loss from Schedule K of the 1120S federal form"
shall be calculated by adding back to the line on the Schedule K
labeled "Income (loss)" any amount deducted on that schedule
for charitable contributions.  If the S corporation was not
required to complete the line labeled "Income (loss)" on the
Schedule K, a pro forma calculation of the amount that would
have been entered on the "Income (loss)" line shall be used for
purposes of this rule.

B.  The rate that the S corporation shall withhold for
nonresident shareholders shall be computed as follows:

1.  A deduction equal to 15 percent of the Utah income
attributable to nonresident shareholders shall be allowed in
place of a standard deduction, itemized deductions, personal
exemptions, federal tax determined for the same period, or any
other deductions.

a)  An S corporation that is entitled to subtract a loss
carryforward and that elected, under the laws in effect prior to
January 1, 1994, to use Option A as the method to pay its taxes,
shall apply the 15 percent deduction to Utah income attributable
to nonresident shareholders after the subtraction for loss
carryforwards.

2.  The tax shall be computed using the maximum Utah
individual income tax rate applied to the combined nonresident
shareholders’ share of the S corporation’s income after deduction
of the amount allowed under B.1.

C.  An S corporation with nonresident shareholders shall
complete Schedule N of form TC-20S, and shall provide the
following information for each nonresident shareholder:

1.  name;
2.  social security number;
3.  percentage of S corporation held; and
4.  amount of Utah tax paid or withheld on behalf of that

shareholder.
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R865.  Tax Commission, Auditing.
R865-9I.  Income Tax.
R865-9I-2.  Definitions of Resident and Military Personnel
Pursuant to Utah Code Ann. Section 59-10-103.

A.  "Resident" or "resident taxpayer" means "resident
individual" as defined in Utah Code Ann. Section 59-10-103.

B.  "Nonresident" or "nonresident taxpayer" means
"nonresident individual" as defined in Utah Code Ann. Section
59-10-103.

C.  "Part-year resident" means an individual who changes
his status during the tax year from a resident to a nonresident or
from a nonresident to a resident.

D.  "Domicile" means the place where an individual has a
true, fixed, permanent home and principal establishment, and to
which place he has (whenever he is absent) the intention of
returning.  It is the place in which a person has voluntarily fixed
the habitation of himself and family, not for a mere special or
temporary purpose, but with the present intention of making a
permanent home.  After domicile has been established, two
things are necessary to create a new domicile:  first, an
abandonment of the old domicile; and second, the intention and
establishment of a new domicile.  The mere intention to abandon
a domicile once established is not of itself sufficient to create a
new domicile; for before a person can be said to have changed
his domicile, a new domicile must be shown.

E.  A person in active military service shall not lose his
domicile in Utah solely by reason of being absent under military
orders.  A person in active military service stationed in Utah
solely by reason of military orders does not thereby establish a
new domicile in this state for income tax purposes.  Reference:
Soldiers and Sailors Relief Act, Title 50, U.S. Code Section
574.

1.  It is possible for an individual in active military service
to change his domicile by definite intent supported by actions.
He may be required to prove any change by disclosing actions
taken.

2.  A nonresident serviceman is tax exempt only on his
active service pay; all other income is taxable as provided by the
nonresident provisions of the Utah law.

3.  The spouse of a person in active military service
generally is considered to have that person’s domicile and is
subject to income tax laws and rules that apply to the service
person.

R865-9I-3.  Credit for Income Tax Paid by an Individual to
Another State Pursuant to Utah Code Ann. Section 59-10-
106.

A.  A Utah resident taxpayer is required to report his entire
state taxable income pursuant to Utah Code Ann. Section 59-10-
106 even though part of the income may be from sources outside
this state.

B.  Except to the extent allowed in D., a resident taxpayer
may claim the credit provided in Section 59-10-106 by:

1.  filing a resident Utah return showing the computation
of tax based on total income before any credit for taxes in
another state;

2.  attaching a schedule for each state to which taxes were
due, properly filled in to determine each allowable credit; and

3.  attaching a signed copy of each return filed in another

state for the same period.
C.  A part-year resident taxpayer may claim credit on that

portion of income subject to both Utah tax and tax in another
state.  The credit is claimed in the same manner as claimed by
a full-year resident, but only for that portion of the year that the
nonresident taxpayer was living in Utah.  A schedule of income
taxed in more than one state, apportioning income between
resident and nonresident status, must be attached to the part-
year resident return.

D.  For only those states in which a resident professional
athlete has participated in his team’s composite return or
simplified withholding, a resident professional athlete may
claim the credit provided in Section 59-10-106 by:

1.  filing a resident Utah return showing the computation
of tax based on total income before any credit for taxes in
another state; and

2.  attaching a summary, prepared by the team or the team’s
authorized representative, indicating both the amount of the
athlete’s income allocated to all other states in which the athlete
has participated in his team’s composite return or simplified
withholding, and the amount of income tax paid by the athlete
to those states.

E.  The credit allowable on the Utah return for taxes paid
to any other state shall be the smaller of the following:

1.  the amount of tax paid to the other state; or
2.  a percentage of the total Utah tax.  This percentage is

determined by dividing the total federal adjusted gross income
into the amount of the federal adjusted gross income taxed in
the other state.

R865-9I-4.  Equitable Adjustments Pursuant to Utah Code
Ann. Section 59-10-115.

A.  Every taxpayer shall report and the Tax Commission
shall make or allow such adjustments to the taxpayer’s state
taxable income as are necessary to prevent the inclusion or
deduction for a second time on his Utah income tax return of
items involved in determining his federal taxable income.  Such
adjustments shall be made or allowed in an equitable manner as
defined in Utah Code Ann. 59-10-115 or as determined by the
Tax Commission consistent with provisions of the Individual
Income Tax Act.

B.  In computing the Utah portion of a nonresident’s
federal adjusted gross income; any capital losses, net long-term
capital gains, and net operating losses shall be included only to
the extent that these items were not taken into account in
computing the taxable income of the taxpayer for state income
tax purposes for any taxable year prior to January 2, 1973.

R865-9I-6.  Returns by Husband and Wife When One is a
Resident and the Other is a Nonresident Pursuant to Utah
Code Ann. Section 59-10-119.

A.  Except as provided in B., a husband and wife, one
being a nonresident and the other a resident, who file a joint
federal income tax return, but separate state income tax returns
shall determine their separate state taxable income as follows:

1.  First, the amount of the total federal adjusted gross
income ("FAGI") pertaining to each spouse shall be determined.
Any adjustments that apply to both spouses shall be divided
between the spouses in proportion to the respective incomes of
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the spouses.
2.  Next, each spouse is allocated a portion of each

deduction and add back item.
a)  To determine this allocation, each spouse shall:
(1)  divide his or her own FAGI by the combined FAGI of

both spouses and round the resulting percentage to four decimal
places; and

(2)  multiply the resulting percentage by the deductions and
add back items.

b)  The deductions and add back items allowed are as
follows:

(1)  state income tax deducted as an itemized deduction on
federal Schedule A;

(2)  other items that must be added back to FAGI on the
state income tax return;

(3)  itemized or standard deduction;
(4)  state exemption for dependents;
(5)  one-half of the federal tax liability;
(6)  state income tax refund included on line 10 of the

federal income tax return; and
(7)  other state deductions.
3.  Each spouse shall claim his or her full state personal

exemption.
4.  Each spouse shall determine his or her separate tax

using the Utah tax rate schedules applicable to a husband and
wife filing separate returns.

B.  A husband and wife, one being a nonresident and the
other a resident, may use an alternate method of calculating their
separate state taxable incomes than the method provided in A.
if they can demonstrate to the satisfaction of the Tax
Commission that the alternate method more accurately reflects
their separate state taxable incomes.

R865-9I-7.  Change of Status As Resident or Nonresident
Pursuant to Utah Code Ann. Section 59-10-120.

A.  Definitions:
1.  "Part-year resident" means an individual that changes

status during the taxable year from resident to nonresident or
from nonresident to resident.

2.  "FAGI" means federal adjusted gross income.
B.  The state taxable income of a part-year resident shall be

a percentage of the amount that would have been state taxable
income if the taxpayer had been a full-year resident as
determined under Utah Code Ann. Section 59-10-112 of the act.
This percentage is the Utah portion of FAGI divided by the total
FAGI, not to exceed 100 percent.

C.  The Utah portion of a part-year resident’s FAGI shall be
determined as follows:

1.  Income from wages, salaries, tips and other
compensation earned while in a resident status and included in
the total FAGI shall be included in the Utah portion of the
FAGI;

2.  Dividends actually or constructively received while in
resident status shall be included in the Utah portion of FAGI.
Any dividend exclusion shall be deducted from the Utah portion
of FAGI using the percentage of excludable dividends received
while in resident status, compared to the total excludable
dividends.

3.  All interest actually or constructively received while in

resident status shall be included in the Utah portion of the
FAGI.

4.  All FAGI derived from Utah sources while in a
nonresident status, as determined under Rule R865-9I-5, shall
be included in the Utah portion of FAGI.

D.  Income or loss from businesses, rents, royalties,
partnerships, estates or trusts, small business corporations as
defined by Internal Revenue Code Section 1371(b), and farming
shall be included in the Utah portion of FAGI:

1.  if the activities involved were concluded, or the
taxpayer’s connection with them terminated before or at the time
of change from resident to nonresident status; or

2.  if the activities were commenced or the taxpayer joined
them at the time or after the change from nonresident to resident
status.

Otherwise, such income or loss shall be included in the
Utah portion of FAGI only to the extent derived from Utah
sources as determined under Rule R865-9I-5.

E.  Moving expenses deducted on the federal return may be
deducted from the Utah portion of FAGI only to the extent that
they are for moving into Utah and within Utah.

F.  Employee business expenses may be deducted from the
Utah portion of FAGI only to the extent that they pertain to the
production of income included in the Utah portion of FAGI.

G.  Payments by a self-employed person to a retirement
plan that reduce the total FAGI may be deducted from the Utah
portion of FAGI in the same proportion that the related self-
employment income is included in the Utah portion of FAGI.

H.  Other income, losses or adjustments applicable in
determining total FAGI may be allowed or included in the Utah
portion of his FAGI only when the allowance or inclusion is
fair, equitable, and would be consistent with other requirements
of the act or these rules as determined by the Tax Commission.

R865-9I-8.  Proration When Two Returns Are Required
Pursuant to Utah Code Ann. Section 59-10-121.

A.  Two returns are not required when an individual
changes status as resident or nonresident.  Ordinarily, the total
of the taxable income that would be reported on two returns will
be included in one return.

B.  Only in unusual circumstances as determined by the
Tax Commission will the preparation of two returns be allowed
or required.  In this event, the returns shall be prepared in a fair
and equitable manner as approved or prescribed by the Tax
Commission consistent with Utah Code Ann. Section 59-10-121
and other pertinent provisions.

R865-9I-9.  Taxable Year Pursuant to Utah Code Ann.
Section 59-10-122.

A.  If a taxpayer’s taxable year is changed to a taxable
period of less than 12 months as required by Utah Code Ann.
Section 59-10-122 and if he is required to convert his income
for the period to an annual basis for federal income tax
purposes, the taxpayer shall convert his income for the period of
less than a year to an annual basis for computing his state
income tax.

B.  Unless the Tax Commission determines a different
method consistent with requirements of the act is necessary or
appropriate, the income tax of the taxpayer for the period of less
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than 12 months shall be computed as follows:
1.  determine the state taxable income applicable to the

fractional part of the year and multiply this amount by 12;
2.  divide the product by the number of months in the

period to arrive at the state taxable income on an annualized
basis;

3.  compute the tax applicable to the state taxable income
as annualized;

4.  divide the tax as computed on the annualized state
taxable income by 12; and

5.  multiply the result by the number of months in the
period involved.

R865-9I-10.  Adjustments Between Taxable Years After
Change in Accounting Methods Pursuant to Utah Code Ann.
Section 59-10-124.

A.  If a taxpayer’s state taxable income for any taxable year
is computed under a method of accounting different from the
method under which such income was computed for the
previous year, the taxpayer shall attach a statement to his return
setting forth all differences.  This statement shall specify the
amounts duplicated or omitted in full or in part as a result of
such change.  The Tax Commission shall make or allow any
necessary adjustments to prevent double inclusion or exclusion
of an item of gross income, or double allowance or disallowance
of an item of deduction or credit.

R865-9I-11.  Share of A Nonresident Estate or Trust, or Its
Beneficiaries In State Taxable Income Pursuant to Utah
Code Ann. Section 59-10-207.

A.  In determining the respective shares of the beneficiaries
and of the estate or trust referred to in Utah Code Ann. Section
59-10-207, consideration shall be given to the net amount of the
modifications described in Utah Code Ann. Sections 59-10-114
and 59-10-115.  This is particularly true for those that relate to
items of income, gain, loss, and deduction and that also enter
into the definition of distributable net income.  Otherwise, any
methods different from those prescribed in Utah Code Ann.
Section 59-10-207 of the act shall be used only if approved or
directed by the Tax Commission as being necessary to prevent
a substantial inequity in the allocation of such shares.

R865-9I-12.  Fiduciary Adjustment Pursuant to Utah Code
Ann. Section 59-10-210.

A.  The net amount of the modifications described in Utah
Code Ann. Sections 59-10-114 and 59-10-115 that relate to
items of income or deduction of an estate or trust may be
determined and used as the fiduciary adjustment.  Otherwise,
any methods different from those prescribed in Utah Code Ann.
Section 59-10-210 shall be used only if approved or directed by
the Tax Commission as being more appropriate and equitable in
specific cases.

R865-9I-13.  Nonresident’s Share of Partnership or Limited
Liability Company Income Pursuant to Utah Code Ann.
Sections 59-10-116, 59-10-117, 59-10-118, and 59-10-303.

A.  Nonresident partners and nonresident members shall
keep adequate records to substantiate their determination or to
permit a determination by the Tax Commission of the part of

their adjusted gross income that was derived from or connected
with sources in this state.

B.  Partnerships and limited liability companies may file
form TC-65, Utah Partnership/Limited Liability Company
Return of Income, as a composite return on behalf of
nonresident partners or nonresident members that meet all of the
following conditions:

1.  Nonresident partners or nonresident members included
on the return may not have other income from Utah sources.
Resident partners and resident members may not be included on
the composite return.

2.  A schedule shall be included with the return listing all
nonresident partners or nonresident members included in the
composite filing.  The schedule shall list all of the following
information for each nonresident partner or nonresident
member:

a)  name;
b)  address;
c)  social security number;
d)  percentage of partnership or limited liability company

income;
e)  Utah income attributable to that partner or member.
3.  Nonresident partners or nonresident members that are

entitled to mineral production tax withholding credits,
agricultural off-highway gas tax credits, or other Utah credits,
may not be included in a composite filing, but must file form
TC-40NR, Nonresident or Part-year Resident Form Individual
Income Tax Return.

C.  The tax due on the composite return shall be computed
as follows:

1.  A deduction equal to 15 percent of the Utah taxable
income attributable to nonresident partners or nonresident
members included in the composite filing shall be allowed in
place of a standard deduction, itemized deductions, personal
exemptions, federal tax determined for the same period, or any
other deductions.

2.  The tax shall be computed using the maximum tax rate
applied to Utah taxable income attributable to Utah sources.

D.  The partnership’s or limited liability company’s federal
identification number shall be used on the form TC-65 in place
of a social security number.

R865-9I-14.  Requirement of Withholding Pursuant to Utah
Code Ann. Sections 59-10-401, 59-10-402, and 59-10-403.

A.  Except as otherwise provided in statute or this rule,
every employer shall withhold Utah income taxes from all
wages paid:

1.  to a nonresident employee for services performed within
Utah,

2.  to a resident employee for all services performed, even
though such services may be performed partially or wholly
without the state.

B.  If the services performed by a resident employee are
performed in another state of the United States, the District of
Columbia, or a possession of the United States that requires
withholding on wages earned, the withholding tax for Utah shall
be the Utah tax required to be withheld less the tax required to
be withheld under the laws, rules, and regulations of that other
state, District of Columbia, or possession of the United States.
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C.  If the duties of a nonresident employee involve work
both within and without the state, tax is withheld from that
portion of the total wages that is properly allocable to Utah.  The
method of allocation is subject to review by the Tax
Commission and may be subject to change if it is determined to
be improper.

D.  Income tax treatment of rail carrier and motor carrier
employees is governed by 49 U.S.C. Section 14503.

E.  Withholding required under Section 59-10-402 is
required for all wages that are:

1.  subject to withholding for federal income tax purposes;
2.  paid to individuals who are deemed employees as

determined by the Tax Commission, using Internal Revenue
Service guidelines.

F.  The number of exemptions claimed for federal
withholding shall be the number of exemptions claimed for state
withholding purposes.

G.  Employers should use Utah income tax withholding
schedules or tables published by the Tax Commission in
computing the amount of state income tax withheld from their
employees.

R865-9I-15.  Employees Incurring No Income Tax Liability
Pursuant to Utah Code Ann. Section 59-10-403.

A.  With reference to Utah Code Ann. Section 59-10-403,
an employer shall not be required to deduct and withhold Utah
income taxes from wages paid to an employee who has filed a
Federal Withholding Certificate, Form W-4E.

R865-9I-16.  Collection and Payment of Income Tax
Pursuant to Utah Code Ann. Section 59-10-406.

A.  Forms prescribed by the Tax Commission for the
purposes specified in Section 59-10-406 are:

1.  Form TC-96A, Utah Employer’s Quarterly Income
Withholding Return and

2.  Form TC-96, Utah Employer’s Withholding Tax Annual
Reconciliation Return.

B.  These forms shall be completed and used in accordance
with the instructions provided by the Tax Commission.

C.  Legible copies of the federal Form W-2 must show, in
addition to the name and address of the payee and payor, the
payor’s Utah withholding tax account number, the amount of
payments made, the amounts of federal and Utah state income
tax withheld in each case, the social security number of the
payee and such other data as is required by the Tax Commission.
The form must carry the word Utah either printed or stamped
thereon in such a way as to clearly indicate the tax withheld was
for Utah in accordance with the Utah laws, as distinguished
from any other state or jurisdiction.

D.  Sufficient copies of the W-2 form must be furnished to
each taxpayer to enable attachment of a legible copy to the state
income tax return.

E.  If the employer fails to withhold the tax required under
Section 59-10-402, and thereafter, the income subject to
withholding is reported and the resulting tax is paid by the
recipient, any tax required to be withheld shall not be collected
from the employer.  However, the employer shall remain subject
to penalties and interest on the total amount of taxes that should
have been withheld.

R865-9I-17.  Time for Filing Withholding Tax Returns and
Payment of Withholding Taxes Pursuant to Utah Code Ann.
Sections 59-10-406 and 59-10- 407.

A.  This rule provides exceptions to the statutory
requirement that an employer shall file withholding tax returns
and pay withholding taxes quarterly.

B.  An employer may elect to file withholding tax returns
and pay withholding taxes on an annual basis for a calendar year
in which the employer:

1.  files a federal Schedule H; or
2.  withholds less than $1,000.
C.  The annual withholding return and payment under B.

are due by January 31 of the year succeeding the year for which
the payment and return apply.

D.  An employer withholding an average of $1,000 or more
per month shall file withholding tax returns and pay withholding
taxes on a monthly basis.

E.  The monthly withholding return and payment under D.
are due as prescribed in Section 59-10-407.

R865-9I-18.  Taxpayer Records, Statements, and Special
Returns Pursuant to Utah Code Ann. Section 59-10-501.

A.  Every taxpayer shall keep adequate records for income
tax purposes of a type which clearly reflect income and expense,
gain or loss, and all transactions necessary in the conduct of
business activities.

B.  Records of all transactions affecting income or expense,
or gain or loss, and of all transactions for which deductions may
be claimed, should be preserved by the taxpayer to enable
preparation of returns correctly and to substantiate claims.  All
such records shall be made available to an authorized agent of
the Tax Commission when requested, for review or audit.

R865-9I-19.  Returns By Husband and Wife Pursuant to
Utah Code Ann. Section 59-10-503.

A.  In the year a married person dies, the surviving spouse
may file a joint Utah return if a joint federal return was filed
except in cases where one spouse was a resident and the other
a nonresident.  In these cases, separate returns may be required
(see Utah Code Ann. Section 59-10-503(b) and Rule R865-9I-
6).

R865-9I-20.  Returns Made By Fiduciaries and Receivers
Pursuant to Utah Code Ann. Section 59-10-504.

A.  Returns by fiduciaries and receivers shall be made in
accordance with forms and instructions provided by the Tax
Commission.  The fiduciary of any resident estate or trust or of
any nonresident estate or trust having income derived from Utah
sources and who is required to make a return for federal income
tax purposes shall make and file a corresponding return for state
income tax purposes.

1.  Each return shall include a listing of the beneficiaries
and their distributable shares of the state taxable income.

2.  In the case of a nonresident estate or trust, the return
shall include detailed information showing how the amount of
income derived from or connected with Utah sources was
determined.

B.  The fiduciary is required to pay the taxes on the income
taxable to the estate or trust.  Liability for payment of the tax
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attaches to the executor or administrator up to his discharge.  If
the executor or administrator failed to file a return as required by
law or failed to exercise due diligence in determining and
satisfying the tax liability, the liability is not extinguished until
the return is filed and paid.

C.  Liability for the tax also follows the estate itself. If by
reason of the distribution of the estate and the discharge of the
executor or administrator, it appears that collection of tax cannot
be made from the executor or administrator, each legatee or
distributee must account for his proportionate share of the tax
due and unpaid to the extent of the distributive share received by
him.

R865-9I-21.  Return By Partnership Pursuant to Utah Code
Ann. Section 59-10-507.

A.  Every partnership having a resident partner or having
any income derived from sources in this state (determined in
accordance with Utah Code Ann. Section 59-10-303 and Rule
R865-9I-13) shall file a return in accordance with forms and
instructions provided by the Tax Commission.

B.  If the partnership has income derived from or connected
with sources both inside and outside Utah and if any partner was
not a resident of Utah, the portion derived from or connected
with sources in this state must be determined and shown.

1.  They must be determined and shown for each item of
the partnership’s, and each nonresident partner’s, distributive
shares of income, credits, deductions, etc., shown on Schedules
K and K-1 of the federal return.

2.  The Utah portion may be shown alongside the total for
each item on the federal schedules K and K-1, or they may be
shown on an attachment to the Utah return.

R865-9I-22.  Signing of Returns and Other Documents
Pursuant to Utah Code Ann. Section 59-10-512.

A.  Any return, statement, or other document shall be
signed as required by specific provisions of the act or as
prescribed by forms or instructions furnished by the Tax
Commission.

B.  All returns filed with the Tax Commission must be
signed by the taxpayer or his duly authorized agent as provided
by law.  Unsigned returns are not valid returns for income tax
purposes and if unsigned, the benefits of proper filing may be
denied the taxpayer.

C.  Returns may be filed on forms prescribed and furnished
by the Tax Commission, or in lieu thereof, on reproduced or
facsimile copies, provided that the same information required on
the printed form for the same year is provided and the paper
used for such substitute return is equal in durability and weight
to 20 lb. bond.  Paper more brittle or lighter in weight than that
specified is not acceptable as a replacement for the regular
reporting forms.  The use of paper of lesser quality for
supporting schedules is permitted, providing the schedules are
clear and legible.

R865-9I-23.  Extension of Time to File Returns Pursuant to
Utah Code Ann. Section 59-10-516.

A.  A completed form TC-546, Prepayment of Income Tax,
must accompany the prepayment amount required by Section
59-10-516, if the prepayment is not in the form of withholding,

payments applied from previous year refunds, or credit
carryforwards.

B.  Interest shall be charged on any additional tax due
shown on the return in accordance with Section 59-1-402.
Interest is calculated from the original due date of the return to
the date the tax is paid and applies even when an extension of
time to file the return exists.

C.  Utah residents in military service, stationed outside the
United States, shall be granted an extension of time to file to the
15th day of the fourth month after their return to the United
States, or their discharge date, whichever is earlier.

R865-9I-24.  Timely Mailing Treated As Timely Filing
Pursuant to Utah Code Ann. Section 59-10-517.

A.  With reference to Section 59-10-517(3)(b), the
provisions of that statute that apply to registered mail shall also
apply in ordinary circumstances to certified mail.

R865-9I-26.  Petition For Redetermination of a Deficiency
Pursuant to Utah Code Ann. Section 59-10-533.

A.  A petition for redetermination of a deficiency shall be
in letter form, and in accordance with the requirements of Utah
Code Ann. Section 59-1-501, and effective January 1, 1988
shall conform with the Administrative Procedures Act.

R865-9I-27.  Redetermination of Tax Deficiency by Tax
Commission Pursuant to Utah Code Ann. Section 59-10-525.

A.  If a taxpayer disagrees or has questions about a notice
of deficiency, he may arrange to discuss these issues with
officials of the Audit Division of the Tax Commission.  This
must be done prior to filing a petition for determination.  The
taxpayer may present evidence, legal authority, and argument on
an informal basis with a view to reaching a mutual agreement to
proper settlement of the case.

B.  After a petition for redetermination has been filed, the
petitioner shall be granted the opportunity to present evidence,
legal authority, and argument in respect to the issues raised by
the pleadings.  Such presentations shall, under ordinary
circumstances, be made initially to designated officials of the
Audit Division of the Tax Commission with a view to resolving
the case or at least to clearly define the areas of disagreement.
If the case is not resolved in this way, and if the petitioner
requests, a hearing may be granted before the Tax Commission
to present evidence, legal authority and argument regarding the
areas of disagreement.  After such a hearing, the Tax
Commission shall promptly notify the petitioner of its decision
as prescribed in Utah Code Ann. Title 59, Chapter 1.

R865-9I-28.  Petition For Redetermination of Tax
Commission Action On Claim For Refund Pursuant to Utah
Code Ann. Section 59-10-533.

A.  A petition for redetermination of Tax Commission
action on a claim for refund shall be in letter form.  In addition
to the requirements of Utah Code Ann. Title 59, Chapter 1, the
claim shall cite the law or rules upon which petitioner relies as
a basis for the claim.  It must be supported by documentary
evidence to substantiate any facts upon which petitioner relies
to support all claims if the burden of proof is upon the taxpayer
as provided in Utah Code Ann. Section 59-10-543.
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B.  Any response to the Tax Commission’s answer to the
petition must be filed by mail, in letter form, within 15 days of
receipt of the answer.

R865-9I-29.  Action of Tax Commission on Redetermination
Claim For Refund Pursuant to Utah Code Ann. Section 59-
10-535.

A.  With reference to Utah Code Ann. Section 59-10-535,
if a taxpayer disagrees with Tax Commission action on a claim
for refund, he shall be given the opportunity to present evidence,
legal authority, and argument in accordance with the same
procedures prescribed by Rule R865-9I-27 relative to
redetermination of deficiencies.

R865-9I-30.  Limitations on Assessment and Collection
Pursuant to Utah Code Ann. Section 59-10-536.

A.  If a taxpayer elects to defer a determination as to
applicability of the presumption that the activity is being
engaged in for profit as set forth in I.R.C. Section 183(d), he
shall notify the Tax Commission in writing of such election.  He
must also consent to assessment of tax pertaining to such
activity at any time within the five- or seven-year period plus a
reasonable additional period.

1.  In addition, the taxpayer shall immediately furnish to
the Tax Commission a copy of every waiver of the running of
the statute of limitations that he may give to the Internal
Revenue Service, and he shall at the same time give his consent
in writing that the waiver shall also apply to the time allowed for
assessment of tax by the Tax Commission.

2.  The taxpayer must notify the Tax Commission of any
audit actions or determinations made by the Internal Revenue
Service with respect to such activity.

R865-9I-32.  Confidentiality of Return Information,
Penalties, and Exchange of Information With The Internal
Revenue Service or Governmental Units Pursuant to Utah
Code Ann. Section 59-10-545.

A.  The amount of income and other particulars disclosed
by a taxpayer on his return or report required under the act is
strictly confidential and except in accordance with proper
judicial order, or as otherwise provided by law, may not be
divulged.

B.  A taxpayer, properly identified, may inspect his own
return.  He may also authorize to the satisfaction of the Tax
Commission, an agent to represent him and inspect his returns.
Such authorization must be in writing and may be limited or of
a continuing nature as specified.  A fee may be charged for
furnishing copies of returns or reports by the Tax Commission.

C.  Officers of the United States Internal Revenue Service,
upon being properly identified as such, may be granted
permission to inspect the returns or reports on file under this
chapter for the purpose of administering the federal tax law.  All
information, so obtained, must be used in the strictest
confidence for tax administration only.

R865-9I-33.  Reporting Miscellaneous Income Pursuant to
Utah Code Ann. Section 59-10-501.

A.  Legible copies of the federal Form 1099 or other
special forms for reporting rents, royalties, interest,

remuneration, etc., from Utah sources not subject to federal
withholding must be open to inspection and gathering of
information by authorized representatives of the Tax
Commission or submitted to the Tax Commission upon request.
These forms must show the name, address, social security
number, and other pertinent information pertaining to each
taxpayer, resident or nonresident of Utah, the amount and
purpose of the distribution clearly shown.

R865-9I-34.  Property Tax Relief For Individuals Pursuant
to Utah Code Ann. Sections 59-2-1201 through 59-2-1220
and 59-2-1104 through 59-2-1109.

A.  Where the claimant pays property taxes on a mobile
home and pays rent on the land on which the home is situated,
two computations must be made and the results combined.  One
computation is made for taxes paid on the mobile home, and the
other is made for the rental of the land.  The rental may not
include charges for any utilities, services, furniture, furnishings
or personal appliances furnished by the landlord as a part of the
rental agreement.

B.  "Property taxes accrued" does not mean that taxes can
be accumulated for two or more years and then claimed in one
year.

C.  Claims for rent paid for taxes will not be allowed in any
year in which a claim is made for taxes, except in the case of
mobile homes where both taxes and rent are paid.

D.  Every claimant shall supply the Tax Commission a
statement that the property taxes accrued and used have been or
will be paid by him and that there are no delinquent property
taxes on the homestead.

E.  State welfare assistance is not considered as public
funds for the payment of rent, and will not preclude a rebate.
However, assistance payments must be included in income.

F.  Where housing assistance payments are involved under
the Housing and Community Development Act, Title II, Section
8:

1.  only that portion of the rent paid by the tenant may be
claimed under the terms of the Circuit Breaker Act; and

2.  that portion of the rent paid by the federal government
to the landlord will not be considered as part of the household
income since it is not subject to a claim for rebate.

G.  Persons claiming exemption under the provision of the
laws for indigents, veterans or blind persons are not precluded
from claiming a refund or rebate under Utah Code Ann.
Sections 59-2-1204, 59-2-1205 and 59-2-1208.  Exemption
refunds and rebates are subject to the limitations imposed by
Utah Code Ann. Title 59, Chapter 2.

R865-9I-37.  Enterprise Zone Individual Income Tax Credits
Pursuant to Utah Code Ann. Sections 9-2-401 through 9-2-
414.

A.  Definitions:
1.  "Business engaged in retail trade" means a business that

makes a retail sale as defined in Section 59-12-102.
2.  "Construction work" does not include facility

maintenance or repair work.
3.  "Employee" means a person who qualifies as an

employee under Internal Revenue Service Regulation 26 CFR
31.3401(c)(1).
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4.  "Public utilities business" means a public utility under
Section 54-2-1.

5.  "Qualifying investment" does not include an investment
made by a member of a unitary group in plant, equipment, or
other depreciable property of another member of that unitary
group.

6.  "Transfer" pursuant to Section 9-2-411, means the
relocation of assets and operations of a business, including
personnel, plant, property, and equipment.

7.  "Unitary group" is as defined in Section 59-7-101.
B.  For purposes of the investment tax credit, an investment

is a qualifying investment if:
1.  The plant, equipment, or other depreciable property for

which the credit is taken is located within the boundaries of the
enterprise zone.

2.  The plant, equipment, or other depreciable property for
which the investment tax credit is taken is in a business that is
operational within the enterprise zone.

C.  The calculation of the number of full-time positions for
purposes of the credits allowed under Section 9-2-413(1)(a)
through (d) shall be based on the average number of employees
reported to the Department of Workforce Services for the four
quarters prior to the area’s designation as an enterprise zone.

D.  To determine whether at least 51 percent of the
business firm’s employees reside in the county in which the
enterprise zone is located, the business firm shall consider every
employee reported to the Department of Workforce Services for
the tax year for which an enterprise zone credit is sought.

E.  A business firm that conducts non-retail operations and
is engaged in retail trade qualifies for the credits under Section
9-2-413 if the retail trade operations constitute a de minimis
portion of the business firm’s total operations.

F.  An employee whose duties include both non-
construction work and construction work does not perform a
construction job if the construction work performed by the
employee constitutes a de minimis portion of the employee’s
total duties.

G.  Records and supporting documentation shall be
maintained for three years after the date any returns are filed to
support the credits taken.  For example:  If credits are originally
taken in 1988 and unused portions are carried forward to 1992,
records to support the original credits taken in 1988 must be
maintained for three years after the date the 1992 return is filed.

H.  If an enterprise zone designation is revoked prior to the
expiration of the period for which it was designated, only tax
credits earned prior to the loss of that designation will be
allowed.

R865-9I-38.  Pensions and Annuities Pursuant to Utah Code
Ann. Section 59-10-114.

A.  Amounts received by taxpayers from pension or annuity
plans described in Section 59-10-114 are not retirement income
for purposes of that section if:

1.  The amounts received are subject to the penalty or
additional tax imposed by I.R.C. sections 72(q) and (t); or

2.  The amounts are not subject to the penalty or additional
taxes imposed by I.R.C. Sections 72(q) and (t) because they are
a return of previously taxed contributions; or

3.  The amounts received are due to termination of

employment before reaching a normal retirement age as
established under the qualifying plan.

R865-9I-39.  Subtraction from Federal Taxable Income for
a Handicapped Child or Adult Pursuant to Utah Code Ann.
Section 59-10-114.

A.  The subtraction from income for handicapped children
and handicapped adults allowed under Section 59-10-114 must
be accompanied, for each year claimed, by the Disabled
Exemption Verification, form TC-40D.

R865-9I-41.  Historic Preservation Tax Credits Pursuant to
Utah Code Ann. Section 59-10-108.5.

A.  Definitions
1.  "Qualified rehabilitation expenditures" includes

architectural, engineering, and permit fees.
2.  "Qualified rehabilitation expenditures" does not include

movable furnishings.
3.  "Residential" as used in Section 59-10-108.5 applies

only to the use of the building after the project is completed.
B.  Taxpayers shall file an application for approval of all

proposed rehabilitation work with the Division of State History
prior to the completion of restoration or rehabilitation work on
the project.  The application shall be on a form provided by the
Division of State History.

C.  Rehabilitation work must receive a unique certification
number from the State Historic Preservation Office in order to
be eligible for the tax credit.

D.  In order to receive final certification and be issued a
unique certification number for the project, the following
conditions must be satisfied:

1.  The project approved under B. must be completed.
2.  Upon completion of the project, taxpayers shall notify

the State Historic Preservation Office and provide that office an
opportunity to review, examine, and audit the project.  In order
to be certified, a project shall be completed in accordance with
the approved plan and the Secretary of the Interior’s Standards
for Rehabilitation.

3.  Taxpayers restoring buildings not already listed on the
National Register of Historic Places shall submit a complete
National Register Nomination Form.  If the nomination meets
National Register criteria, the State Historic Preservation Office
shall approve the nomination.

4.  Projects must be completed, and the $10,000
expenditure threshold required by Section 59-10-108.5 must be
met, within 36 months of the approval received pursuant to B.

5.  During the course of the project and for three years
thereafter, all work done on the building shall comply with the
Secretary of the Interior’s standards for Rehabilitation.

E.  Proof of State Historic Preservation Office certification
shall be made by:

1.  receiving an authorization form from the State Historic
Preservation Office containing the certification number;

2.  attaching that authorization form to the tax return for
the year in which the credit is claimed.

F.  Credit amounts shall be applied against Utah individual
income tax due in the tax year in which the project receives final
certification under D.

G.  Credit amounts greater than the amount of Utah
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individual income tax due in a tax year shall be carried forward
to the extent provided by Section 59-10-108.5.

H.  Carryforward historic preservation tax credits shall be
applied against Utah individual income tax due before the
application of any historic preservation credits earned in the
current year and on a first-earned, first-used basis.

I.  Original records supporting the credit claimed must be
maintained for three years following the date the return was filed
claiming the credit.

R865-9I-42.  Order of Credits Applied Against Utah
Individual Income Tax Due Pursuant to Utah Code Ann.
Sections 9-2-413, 59-6- 102, 59-13-202, and Title 59, Chapter
10.

A.  Taxpayers shall deduct credits authorized by Sections
9-2- 413, 59-6-102, 59-13-202, and Title 59, Chapter 10 against
Utah individual income tax due in the following order:

1.  nonrefundable credits;
2.  nonrefundable credits with a carryforward;
3.  refundable credits.

R865-9I-44.  Compensation Received by Nonresident
Professional Athletes Pursuant to Utah Code Ann. Sections
59-10-116, 59-10-117, and 59-10-118.

A.  The Utah source income of a nonresident individual
who is a member of a professional athletic team includes that
portion of the individual’s total compensation for services
rendered as a member of a professional athletic team during the
taxable year which, the number of duty days spent within the
state rendering services for the team in any manner during the
taxable year, bears to the total number of duty days spent both
within and without the state during the taxable year.

B.  Travel days that do not involve either a game, practice,
team meeting, promotional caravan or other similar team event
are not considered duty days spent in the state, but shall be
considered duty days spent within and without the state.

C.  Definitions.
1.  "Professional athletic team" includes any professional

baseball, basketball, football, soccer, or hockey team.
2.  "Member of a professional athletic team" shall include

those employees who are active players, players on the disabled
list, and any other persons required to travel and who do travel
with and perform services on behalf of a professional athletic
team on a regular basis.  This includes coaches, managers, and
trainers.

3.  "Duty days" means all days during the taxable year from
the beginning of the professional athletic team’s official
preseason training period through the last game in which the
team competes or is scheduled to compete.

a)  Duty days shall also include days on which a member of
a professional athletic team renders a service for a team on a
date that does not fall within the period described in 3., for
example, participation in instructional leagues, the Pro Bowl, or
other promotional caravans.  Rendering a service includes
conducting training and rehabilitation activities, but only if
conducted at the facilities of the team.

b)  Included within duty days shall be game days, practice
days, days spent at team meetings, promotional caravans, and
preseason training camps, and days served with the team

through all postseason games in which the team competes or is
scheduled to compete.

c)  Duty days for any person who joins a team during the
season shall begin on the day that person joins the team, and for
a person who leaves a team shall end on the day that person
leaves the team.  If a person switches teams during a taxable
year, a separate duty day calculation shall be made for the
period that person was with each team.

d)  Days for which a member of a professional athletic
team is not compensated and is not rendering services for the
team in any manner, including days when the member of a
professional athletic team has been suspended without pay and
prohibited from performing any services for the team, shall not
be treated as duty days.

e)  Days for which a member of a professional athletic team
is on the disabled list shall be presumed not to be duty days
spent in the state.  They shall, however, be included in total duty
days spent within and without the state.

4.  "Total compensation for services rendered as a member
of a professional athletic team" means the total compensation
received during the taxable year for services rendered:

a)  from the beginning of the official preseason training
period through the last game in which the team competes or is
scheduled to compete during that taxable year; and

b)  during the taxable year on a date that does not fall
within the period in 4.a), for example, participation in
instructional leagues, the Pro Bowl, or promotional caravans.

5.  "Total compensation" includes salaries, wages, bonuses,
and any other type of compensation paid during the taxable year
to a member of a professional athletic team for services
performed in that year.

a)  Total compensation shall not include strike benefits,
severance pay, termination pay, contract or option-year buyout
payments, expansion or relocation payments, or any other
payments not related to services rendered to the team.

b)  For purposes of this rule, "bonuses" subject to the
allocation procedures described in A. are:

(1)  bonuses earned as a result of play during the season,
including performance bonuses, bonuses paid for championship,
playoff or bowl games played by a team, or for selection to all-
star league or other honorary positions; and

(2)  bonuses paid for signing a contract, unless all of the
following conditions are met:

(a)  the payment of the signing bonus is not conditional
upon the signee playing any games for the team, or performing
any subsequent services for the team, or even making the team;

(b)  the signing bonus is payable separately from the salary
and any other compensation; and

c)  the signing bonus is nonrefundable.
D.  The purpose of this rule is to apportion to the state, in

a fair and equitable manner, a nonresident member of a
professional athletic team’s total compensation for services
rendered as a member of a professional athletic team.  It is
presumed that application of the provisions of this rule will
result in a fair and equitable apportionment of that
compensation.  Where it is demonstrated that the method
provided under this rule does not fairly and equitably apportion
that compensation, the commission may require the member of
a professional athletic team to apportion that compensation
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under a method the commission prescribes, as long as the
prescribed method results in a fair and equitable apportionment.

1.  If a nonresident member of a professional athletic team
demonstrates that the method provided under this rule does not
fairly and equitably apportion compensation, that member may
submit a proposal for an alternative method to apportion
compensation.  If approved, the proposed method must be fully
explained in the nonresident member of a professional athletic
team’s nonresident personal income tax return for the state.

E.  Nonresident professional athletes shall keep adequate
records to substantiate their determination or to permit a
determination by the Tax Commission of the part of their
adjusted gross income that was derived from or connected with
sources in this state.

F.  Professional athletic teams shall file a composite return,
on a form prescribed by the commission, on behalf of
nonresident professional athletes that meet all of the following
conditions.

1.  Nonresident professional athletes included on the return
may not have other income from Utah sources.  Resident
professional athletes may not be included on a composite return.

2.  A schedule shall be included with the return, listing all
nonresident professional athletes included in the composite
filing.  The schedule shall list all of the following information
for each nonresident professional athlete:

a)  name;
b)  address;
c)  social security number;
d)  Utah income attributable to that nonresident

professional athlete.
3.  Nonresident professional athletes that are entitled to

mineral production tax withholding credits, agricultural off-
highway gas tax credits, or other Utah credits, may not be
included in a composite filing, but must file form TC-40NR,
Non or Part-year Resident Individual Income Tax Return.

4.  Participating team members must acknowledge through
their election that the composite return constitutes an
irrevocable filing and that they may not file an individual
income tax return in the taxing state for that year.

G.  The tax due on the composite return shall be computed
as follows.

1.  A deduction equal to 15 percent of the Utah taxable
income attributable to nonresident professional athletes included
in the composite filing shall be allowed in place of a standard
deduction, itemized deductions, personal exemptions, federal
tax determined for the same period, or any other deductions.

2.  The tax shall be computed using the maximum tax rate
applied to Utah taxable income attributable to Utah sources.

H.  The professional athletic team’s federal identification
number shall be used on the composite form in place of a social
security number.

I.  This rule has retrospective application to January 1,
1995.

R865-9I-46.  Medical Savings Account Tax Deduction
Pursuant to Utah Code Ann. Sections 31A-32a-106 and 59-
10-114.

A.  Account administrators required to withhold penalties
from withdrawals pursuant to Section 31A-32a-105 shall hold

those penalties in trust for the state and shall submit those
withheld penalties to the commission along with form TC-97M,
Utah Medical Savings Account Reconciliation.

B.  In addition to the requirements of A., account
administrators shall file a form TC- 675M, Statement of
Withholding for Medical Savings Account, with the
commission, for each account holder.  The TC-675M shall
contain the following information for the calendar year:

1.  the beginning balance in the account;
2.  the amount contributed to the account;
3.  the account’s earnings;
4.  distributions for qualified medical expenses;
5.  distributions for non-medical expenses not subject to

penalty;
6.  distributions for non-medical expenses subject to

penalty;
7.  the amount of penalty required to be withheld and

remitted to the state;
8.  the account administrator’s administrative fee charged

to the account; and
9.  the ending balance in the account.
C.  The account administrator shall file forms TC-97M and

TC-675M with the commission on or before January 31 of the
year following the calendar year on which the forms are based.

D.  The account administrator shall provide each account
holder with a copy of the form TC-675M on or before January
31 of the year following the calendar year on which the TC-
675M is based.

E.  The account administrator shall maintain original
records supporting the amounts listed on the TC-675M for the
current year filing and the three previous year filings.

F.  Account holders must attach a copy of the TC-675M to
their state tax return to qualify for the deduction allowed under
Section 59-10-114.

R865-9I-47.  Withholding and Payment of Income Tax for
Members of the Armed Services Receiving Combat Pay
Pursuant to Utah Code Ann. Sections 59-10-408 and 59-10-
522.

A.  Income excluded from federal adjusted gross income as
combat pay shall be exempt from the withholding requirements
of Sections 59-10-401 through 59-10-407.

B.  Utah residents receiving combat pay qualify for an
extension of time to pay income taxes for a period not to exceed
the extension for filing returns provided in Tax Commission
rule R865-9I-23(C).

R865-9I-48.  Adoption Expenses Deduction Pursuant to Utah
Code Ann. Section 59-10-114.

A.  For purposes of the deduction for adoption expenses
under Section 59-10-114, adoption expenses include:

1.  medical expenses associated with prenatal care,
childbirth, and neonatal care;

2.  fees paid to reimburse the state under Section 35A-3-
308;

3.  fees paid to an attorney or placement service for
arranging the adoption;

4.  all actual travel costs incurred exclusively for the
purpose of completing adoption arrangements; and
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5.  living expenses of the birth mother if paid by the
adoptive parents as part of their adoption expenses and if in
conformance with Section 76-7-203.

B.  Adoption expenses do not include:
1.  food, clothing, or other routine expenses associated with

the child’s care, other than necessary medical expenses, that
arise before the adoption is final;

2.  foster care expenses incurred prior to the application for
adoption; or

3.  legal expenses arising from custody actions subsequent
to the finalization of the adoption.

C.  Qualified adoption expenses may be deducted
regardless of whether the adoption process is terminated.

D.  The income tax deduction under Section 59-10-114
applies to the actual qualified adoption expenses of the birth
mother, the legal guardian of the birth mother or another
individual acting on behalf of the birth mother, or the adoptive
parents.

E.  Qualified adoption expenses must be deducted in the
tax year in which the expenses are paid by the party incurring
the expenses.

F.  Reimbursed adoption expenses for which a taxpayer has
taken the state income tax deduction, must be added to the
taxpayer’s gross income in the tax year in which the expenses are
reimbursed.

R865-9I-49.  Higher Education Savings Incentive Program
Tax Deduction Pursuant to Utah Code Ann. Sections 53B-8a-
112 and 59-10-114.

A.  "Trust" means the Utah Educational Savings Plan Trust
created pursuant to Section 53B-8a-103.

B.  The trustee of the trust shall file a form TC-675H,
Statement of Account with the Utah Educational Savings Plan
Trust, with the commission, for each trust participant.  The TC-
675H shall contain the following information for the calendar
year:

1.  the amount contributed to the trust by the participant;
2.  the income earned on the participant’s contributions to

the trust; and
3.  the amount refunded to the participant pursuant to

Section 53B-8a-109.
C.  The trustee of the trust shall file form TC-675H with the

commission on or before January 31 of the year following the
calendar year on which the forms are based.

D.  The trustee of the trust shall provide each trust
participant with a copy of the form TC-675H on or before
January 31 of the year following the calendar year on which the
TC-675H is based.

E.  The trustee of the trust shall maintain original records
supporting the amounts listed on the TC-675H for the current
year filing and the three previous year filings.

F.  Trust participants must attach a copy of the TC-675H to
their state tax return to qualify for the deduction allowed under
Section 59-10-114.
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59-10-401

through
59-10-403
59-10-406

through
59-10-408
59-10-501
59-10-503
59-10-504
59-10-507
59-10-512
59-10-516
59-10-517
59-10-522
59-10-525
59-10-533
59-10-535
59-10-536
59-10-545
59-10-602
59-10-603
59-13-202
59-13-302
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R865.  Tax Commission, Auditing.
R865-11Q.  Sales and Use Tax.
R865-11Q-1.  Time Period Within Which an Employer Must
Obtain an Experience Modification Factor Pursuant to Utah
Code Ann. Section 34A-2-202.

A.  An employer shall have until the due date of each
annual return to obtain the experience modification factor.

B.  The experience modification factor for a taxable year
shall be the experience modification factor in effect on January
1 of the taxable year.

C.  An employer that fails to obtain the annual experience
modification factor within the period established in A. shall be
required to use an experience modification factor of 2.0 and a
safety factor of 2.0 to calculate the total calculated premium.

KEY:  sales tax
July 3, 1997 34A-2-202
Notice of Continuation April 11, 2002
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R865.  Tax Commission, Auditing.
R865-12L.  Local Sales and Use Tax.
R865-12L-1.  Local Sales and Use Tax Rules Pursuant to
Utah Code Ann. Section 59-12-205.

A.  All rules made pursuant to Title 59, Chapter 12, Part 1,
state sales and use taxes, shall apply to the local sales and use
tax.

R865-12L-3.  Tax Collection Schedule Pursuant to Utah
Code Ann. Section 59-12-204.

A.  A vendor responsible for collecting local sales or use
tax in addition to the state tax may use a schedule furnished by
the Tax Commission to determine the amount of tax to be
collected.

B.  For amounts not shown on the schedule, tax may be
computed to the nearest cent.

C.  The bracket schedule is designed to under collect the
tax on some sales within a given bracket and over collect the tax
on other sales, in order that the vendor can be reimbursed for the
approximate amount of tax that is required to be remitted to the
Tax Commission.

R865-12L-4.  Filing of Returns Pursuant to Utah Code Ann.
Section 59-12-204.

A.  Every person responsible for the collection of local
sales and use tax is required to make a combined state and local
sales and use tax return to the Tax Commission.

B.  All provisions pertaining to filing returns for state sales
and use tax also apply to filing returns for local sales and use
tax.

R865-12L-5.  Place of Sale Pursuant to Utah Code Ann.
Section 59-12-207.

A.  All retail sales shall be deemed to occur at the place of
business of the retailer.

B.  It is immaterial that delivery of the tangible personal
property is made in a county or municipality other than that in
which the retailer’s place of business is located.  There is no
exemption from local sales or use tax on the basis of residence
of or use by the purchaser in a county other than that in which
the sale is made.

C.  If a seller has more than one place of business in Utah,
and if two or more of such locations participate in the sale, the
sale occurs at the place of business where the tangible personal
property is located or the place from which it is shipped or
delivered.

R865-12L-6.  Place of Transaction Pursuant to Utah Code
Ann. Section 59-12-207.

A.  The sale of merchandise shipped from outside Utah
direct to a consumer in any county in Utah that has adopted the
Uniform Local Sales and Use Tax Law is subject to local use
tax, regardless of where the order was taken.

B.  If a vendor sells merchandise that is shipped from
outside Utah direct to a consumer in a county in Utah that has
adopted the uniform local tax law, and if the vendor engages in
solicitation or representation in that county or has a place of
business or property located in that county, then the vendor is
required to collect and remit local use tax in addition to the state

use tax.
C.  Vendors who sell merchandise that is shipped from

outside Utah direct to a consumer in any county in Utah that has
adopted the uniform local tax law but who are not required to
collect the local use tax under the criteria in the preceding
paragraph are nevertheless requested to collect and remit local
use tax in addition to state use tax on a voluntary basis in the
same manner as though they were required to do so.

D.  If a vendor who is not required to collect local use tax
on shipments into counties that have adopted the uniform local
tax law does not collect local tax but collects the state tax only,
then the consumer remains liable for the local use tax and must
remit the local use tax direct to the Tax Commission even
though the state tax has been collected by the vendor.

E.  Purchases subject to use tax are defined as those
purchases made by ultimate consumers for their own storage,
use, or consumption in Utah when the merchandise is shipped
from outside Utah direct to the purchaser in Utah and on which
the vendor did not charge Utah use tax.  Local use tax applies to
purchases subject to use tax, as defined above, that are stored,
used, or consumed in a county that has adopted the uniform
local tax law.

F.  Taxpayers having one or more places of business in
Utah shall report all purchases subject to use tax, as defined
above, according to the location of the place of business at
which the tangible personal property is initially delivered.  If
initially delivered within a county that has adopted the uniform
local tax law, local use tax applies, regardless of whether the
goods are later transferred to a different location.

R865-12L-7.  Public Utilities Point of Sale Pursuant to Utah
Code Ann. 59-12-207.

A.  If the local tax rate is uniform throughout the county,
public utilities:

1.  shall report sales on the basis of the county in which
they are made, and

2.  shall report their purchases of tangible personal
property or services subject to use tax on the basis of the county
in which the tangible personal property is initially delivered.

B.  If the local tax rate is not uniform throughout the
county, public utilities:

1.  shall report sales and collect tax on the basis of the
locations as shown on forms furnished by the Tax Commission,
and

2.  shall report their purchases of tangible personal
property or services subject to use tax on the basis of the
locations as shown on forms furnished by the Tax Commission.

R865-12L-9.  Determination of Point of Sale or Use for
Sellers and Purchasers Who Make Sales or Purchases From
a Location Other Than a Fixed Place of Business in Utah
Pursuant to Utah Code Ann. Section 59-12-207.

A.  "Combined sales tax rate" means the sales tax rate that
is the sum of the state sales and use tax rate provided under Title
59, Chapter 12, Part 1, the local sales and use tax rate provided
under Title 59, Chapter 12, Part 2, and the rates of any of the
following county or municipal taxes that have been imposed in
the locality:

1.  Title 59, Chapter 12, Part 5, Public Transit Tax;
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2.  Title 59, Chapter 12, Part 7, County Option Funding for
Botanical, Cultural, and Zoological Organizations;

3.  Title 59, Chapter 12, Part 8, Funding for Rural County
Hospitals;

4.  Title 59, Chapter 12, Part 10, Highways Tax; and
5.  Title 59, Chapter 12, Part 11, County Option Sales and

Use Tax.
B.  The following transactions shall be reported on Tax

Commission form TC-71, Schedule B/D ("Schedule B/D"):
1.  sales of goods from vending machines if the vending

machines are situated at multiple locations;
2.  sales made from a location in Utah other than a fixed

place of business in Utah;
3.  sales of tangible personal property shipped into the state

by vendors that have established Utah sales tax nexus;
4.  purchases of tangible personal property for storage, use,

or consumption by a purchaser that is required to file a Utah
sales and use tax return but only if:

a)  the initial delivery of the tangible personal property is
from an inventory located outside the state and the storage, use,
or consumption of the tangible personal property occurs at a
location other than at a fixed place of business in Utah; and

b)  Utah use tax was not collected on the purchase of the
tangible personal property described in 4.a).

C.  A vendor that makes sales from a fixed location in Utah
as well as sales that must be filed on Schedule B/D pursuant to
B., may not include on the Schedule B/D those sales the vendor
makes from a fixed place of business in Utah.

D.  Sales or purchases required to be included on Schedule
B/D pursuant to B. shall be reported on the basis of:

1.  the county in which they are made, but only if none of
the cities within that county has a combined sales tax rate that
differs from the county combined sales tax rate; or

2.  the city in which they are made, but only if that city has
a combined sales tax rate that differs from the county combined
sales tax rate.

E.  Revenues reported to the Tax Commission on Schedule
B/D pursuant to B. shall be allocated to points of sale or use
within the reported county based on the proportion of taxable
sales or uses attributable to fixed places of business within a
particular locality in the county compared to the taxable sales or
uses attributable to fixed places of business throughout the
county.

F.  Revenues allocated to points of sale or use under E.
shall be distributed to counties, cities, and towns within the state
according to the provisions of Title 59, Chapter 12, Sales and
Use Tax Act.

R865-12L-11.  Isolated or Occasional Sale of a Vehicle
Pursuant to Utah Code Ann. Section 59-12-204.

A.  The sale of any vehicle subject to the registration laws
of this state by anyone other than a licensed dealer shall be
subject to the local sales or use tax if the purchaser’s address is
within any county or municipality which has in effect a local
sales and use tax law.  The purchaser shall be liable for payment
of state and local taxes at the time of registration of the vehicle.

B.  The foregoing provision in no way applies to sales of
vehicles made by licensed dealers in Utah.  All sales of vehicles
made by dealers shall be subject to the same laws as sales by any

other retailers.

R865-12L-12.  Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-204.

A.  Local sales tax applies to all lease and rental charges
where the tangible personal property leased or rented is
delivered from a lessor’s place of business that is located in a
county that has adopted The Uniform Local Sales and Use Tax
Law.  The local sales tax accrues to the county or city from
which the property was delivered, regardless of where in Utah
such property is used.  The lessor is required to collect and remit
both local and state sales tax.

B.  Lessors who lease or rent tangible personal property
that is shipped from outside Utah direct to a lessee in Utah are
required to collect local use tax on lease charges for tangible
personal property used in a county that has adopted the uniform
local tax law, regardless of whether the lessor has a place of
business in that county or in Utah.  The presence of the lessor’s
property in a county that has adopted the uniform local tax law
imposes the liability upon the lessor to collect and remit local
use tax in addition to state use tax.  The local use tax on rental
and lease charges accrues to the county in which the tangible
personal property is being used.  With motor vehicles leased in
Utah by a lessor who has no place of business in Utah, the local
tax will apply according to the Utah address of the lessee, and
the tax is to be collected by the lessor and reported on that basis.

R865-12L-13.  Repairmen and Servicemen Pursuant to Utah
Code Ann. Section 59-12-204.

A.  Charges for repairs, renovations, or other taxable
services to tangible personal property are assigned to the office
or place of business out of which the repairman or serviceman
works.

B.  If a repairman or serviceman works out of a place of
business located in a county that has adopted The Uniform
Local Sales and Use Tax Law, the total charge for taxable
services to tangible personal property is subject to both state and
local sales tax, regardless of where in Utah the service or labor
is performed.

Reference:  ARM File No. 46.

R865-12L-14.  Quarterly List of Local Sales and Use Tax
Distributions Pursuant to Utah Code Ann. Section 59-12-
109.

A.  Upon receipt of a written request from the head of a
political subdivision of the state of Utah, the Tax Commission
shall periodically furnish the governing body quarterly listings
of local sales/use taxes remitted by businesses located within the
political subdivision.

1.  After receiving each listing, the governing body of the
political subdivision shall advise the Tax Commission within 90
days:

(a)  that the listing is correct, or alternatively
(b)  make corrections regarding firms omitted from the list

or firms listed but not doing business in their taxing jurisdiction.
2.  Once the Tax Commission receives notification from a

political subdivision that the listing is correct, or corrects any
errors disclosed on the list, subsequent distributions will be
based on that listing as verified or adjusted.
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3.  If the governing body of the political subdivision fails
to notify the Tax Commission of any omitted businesses within
the ninety-day period, the political subdivision is precluded
from making any claims based upon such omission and the Tax
Commission shall not be held liable for any such omissions.

B.  The information furnished is confidential data.  No
official or employee of a municipality or county shall use this
local sales and use tax information for other than tax or license
purposes.  The written request for informational listings must
acknowledge these confidentiality provisions and accept
responsibility for safeguarding the listings.

R865-12L-15.  Resort Communities’ Tax Pursuant to Utah
Code Ann. Section 59-12-401.

A.  The exemption from the resort communities sales tax is
for sales of $2,500 or more, before any trade-in allowance.  The
item sold must be a single item of merchandise, a single charge
for a specific repair, renovation or installation to tangible
personal property, or a periodic rental of tangible personal
property.  Charges for admissions, transient room
accommodations and services, or utility services are not eligible
for this exemption.

B.  Municipalities must submit a copy of their local tax
ordinance and certification of facts establishing eligibility to
impose the resort communities tax to the Tax Commission at
least 30 days before the beginning of the calendar quarter when
the tax is proposed to become effective.

C.  If the initial tax rate adopted is less than the maximum
permitted by law, and the community increases the rate, a copy
of the new or amended ordinance must be sent to the Tax
Commission at least 30 days prior to the beginning of the
calendar quarter when the increase is proposed to become
effective.

R865-12L-16.  Notification to Tax Commission Upon Change
in the Election to Collect County or Municipality Imposed
Transient Room Taxes Pursuant to Utah Code Ann. Sections
59-12-302 and 59-12-354.

A.  If a county or municipality that has imposed a transient
room tax elects to change the responsibility for collecting the
transient room tax from the local government entity to the Tax
Commission, or from the Tax Commission to the local
government entity, the change in the collection shall take place:

1.  on the first day of a calendar quarter; and
2.  after a 75-day period beginning on the date the Tax

Commission receives notice from the local government entity.
B.  Notices required under A. should be directed to the

Revenue and Distribution Director, Administration Division,
Utah State Tax Commission, 210 North 1950 West, Salt Lake
City, Utah 84134.

R865-12L-17.  Procedures for Administration of the
Tourism, Recreation, Cultural, and Convention Facilities
Tax Pursuant to Utah Code Ann. Sections 59-12-602 and 59-
12-603.

A.  "Restaurant" means any retail establishment, other than
a theater, whose primary business is the sale of foods and
beverages prepared for immediate consumption.  Retail
establishments not subject to the sales tax pursuant to Section

59-12-104 and Tax Commission Rules R865-19S-37, R865-
19S-41, R865-19S-43, and R865-19S-61 are not restaurants for
purposes of these sections.

1. Restaurant does not include any retail establishment
whose primary business is the sale of fuel or food items for off-
premise, but not immediate, consumption, totalling more than
50 percent of the revenues.  In the case of a retail establishment
with more than two lines of business, primary business means
the line of business that generates the highest revenues when
compared with the other lines of business.

B.  "Retail establishment" means a single outlet, whether
or not at a fixed location, operated by a retailer or vendor.
Retail establishment includes the preparation facilities of
caterers, outlets that deliver the foods or beverages they prepare,
and other similar retailers and vendors.  A single retailer or
vendor engaged in multiple lines of business at one location
may be deemed to be operating multiple retail establishments if
the lines of business are not commonly regarded as a single
retail establishment or if there are other factors indicating that
the lines of business should be treated separately.  The operation
of concession stands by stadium owners, performers, promoters,
or others with a financial interest in ticket sales or admission
charges to any event shall be considered a separate line of
business constituting a retail establishment.

C.  "Primary business" means the source of more than 50
percent of the revenues of the retail establishment.  In the case
of a retail establishment with more than two lines of business,
primary business means the line of business which generates the
highest revenues when compared with the other lines of
business.

D.  "Prepared for immediate consumption" means any act
of the retailer or vendor in either:

1.  preparing, which includes heating or chilling, serving,
or packaging foods or beverages of a type that are reasonably
expected to be consumed immediately, or

2.  providing the purchaser with the resources necessary to
prepare, serve, or package foods or beverages of a type that are
reasonably expected to be consumed immediately.

3.  D.1. and D.2. apply even if the retail establishment does
not provide facilities for on-premise consumption of the foods
or beverages or the purchaser chooses not to consume the foods
or beverages at the time of purchase.

E.  "Theater" means an indoor or outdoor location for the
presentation of movies, plays, or musicals.

F.  If an establishment is a restaurant under Section A.
above, and sells prepackaged foods as incidental items with the
sale of prepared foods, the tax applies to the prepackaged food
as well.

G.  For purposes of collecting the tax imposed on the sale
of prepared foods and beverages, the tax will attach in the
county in which the food or beverage is served.

H.  A retailer or vendor who sells foods or beverages
prepared for immediate consumption and is uncertain whether
it is a restaurant within the meaning of this rule shall make
application, in letter form, for exemption with the Tax
Commission indicating the circumstances that may qualify it for
an exemption.  A single application may be filed by a retailer or
vendor for multiple retail establishments if the operations of all
of the retail establishments are similar.
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R865-12L-18.  Participation of Counties, Cities, and Towns
in Determination, Administration, Operation, and
Enforcement of Local Option Sales and Use Tax Pursuant to
Utah Code Ann. Sections 59-1-403, 59-12-202, 59-12-204,
and 59-12-205.

A.  The Tax Commission has exclusive authority, subject
to the provisions of B. to determine taxpayer liability for the
local option sales and use tax, and to administer, operate, and
enforce the provisions of Title 59, Chapter 12, Utah Code Ann.,
including the provisions of Section 59-12-201, et seq. The Tax
Commission shall:

1.  ascertain, assess, and collect any sales and use tax
imposed pursuant to Title 59, Chapter 12;

2.  determine taxpayer liability for the sales and use tax;
3.  represent the counties’, cities’, and towns’ interests in all

administrative proceedings commenced pursuant to Title 63,
Chapter 46b, or otherwise, involving the state or local option
sales and use tax;

4.  adjudicate all administrative proceedings commenced
pursuant to Title 63, Chapter 46b, or otherwise, involving the
state or local option sales and use tax.

B.  Counties, cities, and towns shall have access to records
and information on file with the Tax Commission, and have
notice and such rights to intervene in or to appeal from a
proposed final agency action of the Tax Commission as follows:

1.  In any case in which the Tax Commission, following a
formal adjudicative proceeding commenced pursuant to Title 63,
Chapter 46b, Utah Code Ann., takes final agency action that
would reduce the amount of sales and use tax liability alleged in
the notice of deficiency, the Tax Commission will provide
notice of a proposed agency action to all qualified counties,
cities, and towns.

a)  A county, city, or town is a qualified county, city, or
town for purposes of B.1. above if the proposed final agency
action reduces the local option sales and use tax distributable to
that individual county, city, or town by more than $10,000
below the amount of that tax that would have been distributable
to that county, city, or town had the notice of deficiency not
been reduced.

2.  Upon notification from the Tax Commission of
proposed final agency action, the authorized representative of
the qualified county, city, or town has the right to review the
record of the formal hearing and all Tax Commission records
relating to the proposed final agency action in accordance with
the provisions of Part F of this rule.

3.  Within ten days following receipt of notice of a
proposed final agency action, a qualified county, city, or town
may intervene in the Tax Commission proceeding by filing a
notice of intervention with the Tax Commission.

4.  Within 20 days after filing a notice of intervention, if a
qualified county, city, or town objects to the proposed final
agency action in whole or in part, it will file with the Tax
Commission a petition for reconsideration setting out all facts,
arguments and authorities in support of its contention that the
proposed final agency action is erroneous and shall serve copies
of the petition on the taxpayer and the appropriate Tax
Commission division.

5.  The taxpayer and the appropriate Tax Commission
division may each file a response to the petition for

reconsideration filed by a qualified county, city, or town within
20 days of receipt of the petition for reconsideration.

6.  After consideration of the petition for reconsideration
and any response, and any further proceedings it deems
appropriate, the Tax Commission may affirm, modify, or amend
its proposed final agency action.  The taxpayer and any qualified
county, city, or town that has filed a petition for reconsideration
may appeal the final agency action in accordance with
applicable statutes and rules.

C.  Counties, cities, and towns shall only have such notice
of and such rights to intervene in or to appeal from a proposed
final agency action of the Tax Commission in sales and use tax
cases as are provided herein.

D.  Counties, cities, and towns are subject to the
confidentiality provisions of Section 59-1-403(1) and (5) and
standards as set forth in Section 59-2-206 concerning all Tax
Commission taxpayer sales and use tax records to which they
are granted access.

E.  Counties, cities, and towns shall be provided such
information regarding sales and use tax collections as is
necessary to verify that the local sales and use tax revenues
collected by the Tax Commission are distributed to each county,
city, and town in accordance with Sections 59-12-205 and 59-
12-206, including access to the Tax Commission’s reports of
vendor sales, sales tax distribution reports and breakdown of
local revenues.

F.  When a county, city, or town objects to a proposed final
agency action of the Tax Commission pursuant to the provisions
of Part A, of this rule, the authorized representative of a county,
city, or town shall, subject to the confidentiality provisions of
Part D, have access to such Tax Commission sales and use tax
records as is necessary for the county, city, or town to contest
the Tax Commission’s final agency action.

KEY:  taxation, sales tax, restaurants, collections*
June 21, 2000 59-12-118
Notice of Continuation April 16, 2002 59-12-205

59-12-207
59-12-302
59-12-354
59-12-501
59-12-502
59-12-602
59-12-603
59-12-703
59-12-802
59-12-804
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R865.  Tax Commission, Auditing.
R865-13G.  Motor Fuel Tax.
R865-13G-1.  Carrier’s Reports of Motor Fuel Deliveries
Pursuant to Utah Code Ann. Section 59-13-208.

A.  Carrier means every individual, firm, partnership,
group, or corporation importing or transporting motor fuels into
the state of Utah by means of conveyance, whether gratuitously,
for hire, or otherwise.  It includes both common and private
carriers, as those terms are commonly used.

B.  Every carrier delivering motor fuels, as defined in Utah
Code Ann. Section 59-13-102, within this state must submit
written reports of all deliveries from outside Utah.  The Tax
Commission will furnish forms and the forms must be submitted
on or before the last day of each month to cover fuel imported
during the previous month.

R865-13G-3.  Export Sales Pursuant to Utah Code Ann.
Section 59-13-201.

A.  Sales and deliveries of motor fuel, by a Utah licensed
distributor are exempt, provided one of the following
requirements is met:

1.  delivery is made to a point outside this state by a
common or contract carrier to a Utah licensed distributor;

2.  delivery is made to a point outside this state in a vehicle
owned and operated by a Utah licensed distributor;

3.  delivery is made at a point in or outside this state to a
distributor or importer licensed in another state for use or sale
in that state; or

4.  delivery is made, in a drum or similar container, at a
point in the state of Utah to a person for use in another state.

B.  Each export sale must be supported by records that
disclose the following information.

1.  If sold to a licensed distributor, records shall show the
date exported, the consignee or purchaser, and the destination of
the motor fuel.

2.  If the exporter is not a licensed distributor, credit must
be claimed through a licensed distributor and the following
requirements must be met:

(a)  the exporter must furnish a licensed distributor with a
completed Form TC-112 Proof of Exportation -- Motor Fuel,
showing the date, the purchaser or consignee, and the
destination of the motor fuel;

(b)  the licensed distributor shall make note of the date this
information is furnished and make claim for credit due on the
motor fuel return for the same period in which the Form TC-112
was received;

(c)  claims for credit or refund must be made within 180
days from date of export, whether the claim is made through a
licensed distributor or directly to the Tax Commission; all
persons authorized to do so must file a claim directly with the
Tax Commission; and

C.  motor fuel delivered into the fuel tank or auxiliary fuel
tank of any vehicle owned or operated by a resident or a
nonresident of this state is taxable.

R865-13G-5.  Sales to Licensed Distributors Pursuant to
Utah Code Ann. Sections 59-13-203 and 59-13-204.

A.  Motor fuel dealers engaged in the business of selling
motor fuel for resale in wholesale quantities may elect to

become a licensed distributor under the provisions of Utah Code
Ann. Sections 59-13-203 and 59-13-204 of the Motor Fuel Tax
Act.  License and bond requirements contained in Utah Code
Ann. Section 59-13-203 of the Motor Fuel Tax Act must be
fulfilled when a dealer makes this election.

B.  A licensed distributor wishing to purchase motor fuel
without payment of tax at the time of purchase must furnish his
supplier or suppliers with a signed letter containing the
following information:

1.  a statement advising that the purchaser is the holder of
a valid motor fuel tax license;

2. the number of the license; and
3. a statement that the purchaser will assume the

responsibility and liability for the payment of motor fuel tax on
all future purchases of motor fuel.

C.  The letter from the purchaser must be retained by the
seller as part of his permanent records.

R865-13G-6.  Product Considered Exempt Pursuant to Utah
Code Ann. Section 59-13-210.

A.  Volatile or inflammable liquids which qualify as motor
fuels under Utah laws but which in their present state are not
usable in internal combustion engines and in fact are not used
as motor fuels in internal combustion engines are exempt if sold
in bulk quantities of not less than 1,000 gallons at each delivery.

B.  The licensed motor fuel importer, refiner, or licensed
distributor shall submit specifications and other related data to
the Tax Commission. If the Tax Commission agrees that the
product is not a taxable motor fuel in its current state, it may be
sold exempt provided it is determined that all of the product
sold will be used for other than use in an internal combustion
engine.

C.  The Tax Commission may set reporting and verification
requirements for nontaxable products if additional sales are
made to the same purchaser for identical use.  Failure to submit
reports, verification, or specifications upon request by the Tax
Commission will result in the product losing its exempt status.

D.  Sellers and purchasers of the exempt product must
maintain records to show the use of the product together with
laboratory specifications to indicate its quality.  These records
must be available for audit by the Tax Commission.

E.  Any exempt products subsequently sold in their original
state for use as a motor fuel, or to be blended with other
products to be used as a motor fuel, will be subject to the motor
fuel tax at the time of sale.

R865-13G-8.  Nonhighway Agricultural Use Pursuant to
Utah Code Ann. Section 59-13-202.

A.  Every person who purchases motor fuel within this
state for the operation of farm engines, including self-propelled
farm machinery, used solely for nonhighway agricultural
purposes, is entitled to a refund of the Utah Motor Fuel Tax
paid thereon.

1.  Agricultural purposes relate to the cultivation of the soil
for the production of crops, including:  vegetables, sod crops,
grains, feed crops, trees, fruits, nursery floral and ornamental
stock, and other such products of the soil.  The term also
includes raising livestock and animals useful to man.

2.  Refunds are limited to the person raising agricultural
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products for resale or performing custom agricultural work using
nonhighway farm equipment. It is further limited to persons
engaged in commercial farming activities rather than those
engaged in a hobby or farming for personal use.

3.  Fuel used in the spraying of crops by airplanes does not
ordinarily qualify for refund since aviation fuel tax rather than
motor fuel tax normally applies to the sale of this fuel.

R865-13G-9.  Solid Hydrocarbon Motor Fuel Exemptions
Pursuant to Utah Code Ann. Section 59-13-201.

A.  Motor fuels refined in Utah from solid hydrocarbons
located in Utah are exempt from the motor fuel tax.  If any
exempt product is blended into gasoline refined from oil or into
gasohol produced by blending gasoline and alcohol, the
resulting product will be exempt only to the extent of the exempt
hydrocarbon fuel included in the final blended product.

1.  For example, if the motor fuel produced from solid
hydrocarbons is blended with product containing 90 percent
motor fuel produced from oil, 10 percent of the total product
will be exempt from the motor fuel tax.  To the extent possible,
the solid hydrocarbon exemption should be claimed by the
person refining or distilling the exempt product.

B.  If the resulting blended motor fuel is exported from
Utah or sold to a tax-exempt government agency, the exemption
claimed as a result of the export or government sales must be
reduced by the amount of exemption claimed for the motor fuel
produced from solid hydrocarbons in Utah.

C.  In order for this adjustment to be made in cases where
the export or exempt sale is made by someone other than the
refiner or blender, the invoice covering the sale of the fuel must
designate the amount of exempt product included in the motor
fuel sold.  This must be shown whether sold to a licensed
distributor or to an unlicensed distributor.

1.  If the exempt, or partially exempt product is sold to a
licensed distributor, the distributor must make the adjustment on
the form used to claim credit for the government sale or the
export.

2.  If sold to an unlicensed distributor, the export form or
government sale form submitted to a licensed distributor for a
claim must contain a statement disclosing the amount of exempt
motor fuel included.

3.  If the records are insufficient to disclose the identity of
the exempt purchaser on a direct basis, an adjustment shall be
made multiplying the exempt product by a percentage factor
representing the government and export sales portion of total
motor fuel sales for the same period.

R865-13G-10.  Exemption For Collective Purchase of Motor
Fuels by State and Local Government Agencies Pursuant to
Utah Code Ann. Section 59-13-201.

A.  Definitions:
1.  "Sale" means the passing of title from the seller to the

buyer for a price (see Utah Code Ann. Section 70A-2-106(1)).
2.  "Delivery" means the physical transfer of the goods

from seller to buyer, directly or through a carrier.  Tender of
delivery requires that the seller put and hold conforming goods
at the buyer’s disposition and give the buyer any notification
reasonably necessary to enable him to take delivery (see Utah
Code Ann. Section 70A-2-503(1)).

B.  In order for collective purchases to qualify for the 750
gallon exemption, transactions must comply with the conditions
of at least one of the four cases below.

1.  Multiple government agencies exclusively sharing a
tank, which is leased or owned by one or more of those
agencies, may be classified as exempt if one of the following
conditions are met:

a.  If title to the fuel passes as it enters the tank, then any
deliveries into the tank of 750 gallons or more billed to a single
government agency will qualify for exemption.

b.  If title to the fuel passes as it leaves the tank, then the
provisions of B.2. must be met for the exemption to apply.

2.  Purchases by a government agency from an automated
metering system activated by a card or key qualify for
exemption if the purchases are billed in quantities of 750
gallons or more and the time period over which the purchases
were made is stated on the invoice.  The government agency
must have control of, rights to, and be the only agency billed for
all fuel metered on each card or key assigned to it in order for
the arrangement to be tax exempt.

3.  Deliveries to more than one bulk storage facility owned
or leased by a government agency qualify for exemption if the
total amount of fuel delivered within 48 hours is 750 gallons or
more.  The location, amount, and date of each delivery must be
shown on the invoice.  As an example, 500 gallons may be
delivered to a school district’s shop, and another 500 gallons to
its bulk storage facility out of town.  The total 1000 gallons is
exempt from taxation if the deliveries are made within 48 hours
of each other and are billed as a single sale.

4.  Bulk deliveries made from a truck with a delivery
capacity of less than 750 gallons can qualify for the exemption
if the total fuel delivered by the truck to the governmental
agency within 48 hours is 750 or more gallons, regardless of the
number of trips taken to deliver the fuel.  The invoice must
indicate the number and date of deliveries.

C.  Sales to an Indian tribe for its exclusive use, acting in
its tribal capacity, are exempt from taxation if the requirements
of this rule are met.  Sales to individual tribal members, to
Indian businesses operating on or off tribal territory, or to other
nontribal organizations for personal use, retail sales purposes,
or distribution to third parties do not qualify for the exemption
for sales to Indian tribes.

D.  Licensed distributors claim the exemption on qualifying
sales to government agencies by taking the deduction on their
motor fuel tax return for the month in which the sales occurred.
In the case of qualifying collective purchases which span more
than one month, the deduction is claimed in the month in which
the sale is invoiced.  Nonlicensed distributors making qualifying
sales to government agencies must obtain credit for the
exemption through the return of the licensed distributor
supplying them with the fuel for the sales.  Each sale claimed as
a deduction must be supported with a copy of the sales invoice
attached to the return.  The sales invoice must be in proper form
and must contain sufficient information to substantiate the
exemption status of the sale according to this rule.

R865-13G-11.  Consistent Basis for Motor Fuel Reporting
Pursuant to Utah Code Ann. Section 59-13-204.

A.  Definitions:
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1.  "Gross gallon" means the United States volumetric
gallon with a liquid capacity of 231 cubic inches.

2.  "Net gallon" means the gross metered gallon with
temperature correction in volume to 60 degrees Fahrenheit.

B.  All Utah licensed distributors shall elect to calculate the
tax liability on the Utah Motor Fuel Tax Returns on a consistent
and strict gross gallon or net gallon basis.  The election must be
declared in writing and must be sent to the Tax Commission.
The declared basis must be the exclusive basis used for 12
consecutive months.  Any licensed distributor failing to make an
election will default to the gross gallon basis and must then
report and pay the excise tax on that basis.  Requests for changes
in the reporting basis must be submitted in writing and approved
by the Tax Commission prior to any change in the reporting
basis.  Changes in basis may occur only on January 1 and must
remain in effect 12 consecutive months.

C. If the election is made to purchase under the net gallon
basis, all invoices, bills of lading, and motor fuel tax returns
must include both the gross and net gallon amounts.
Conversion from gross to net must conform to the ASTM-API-
IP Petroleum Measurement Tables.

D.  All transactions such as purchases, sales, or deductions,
reported on the Motor Fuel Tax Return must be reported on a
consistent and exclusive basis.  The taxpayer shall not alternate
the two methods on any return or during any 12-month period.

E.  This rule shall take effect January 1, 1992.

R865-13G-13.  Refund of Motor Fuel Taxes Paid Pursuant
to Utah Code Ann. Section 59-13-201.

A.  Governmental entities entitled to a refund for motor
fuel taxes paid shall submit a completed Application for
Government Motor Fuel and Special Fuel Tax Refund, form TC-
114, to the commission.

B.  A government entity shall retain the following records
for each purchase of motor fuel for which a refund of taxes paid
is claimed:

1.  name of the government entity making the purchase;
2.  license plate number of vehicle for which the motor fuel

is purchased;
3.  invoice date;
4.  invoice number;
5.  supplier;
6.  Vendor location;
7.  fuel type purchased;
8.  number of gallons purchased; and
9.  amount of state motor fuel tax paid.
C.  Original records supporting the refund claim must be

maintained by the governmental entity for three years following
the year of refund.

R865-13G-15.  Reduction in Motor Fuel Tax for Distributors
Subject to Navajo Nation Fuel Tax Pursuant to Utah Code
Ann. Section 59-13-201.

A.  The purpose of this rule is to provide procedures for
administering the reduction of motor fuel tax authorized under
Section 59-13-201.

B.  The reduction shall be in the form of a refund.
C.  The refund shall be available only for motor fuel:
1.  delivered to a retailer or consumer on the Utah portion

of the Navajo Nation; and
2.  for which Utah motor fuel tax has been paid.
D.  The refund shall be available to a motor fuel distributor

that is licensed as a distributor with the Office of the Navajo
Tax Commission.

E.  The refund application may be filed on a monthly basis.
F.  A completed copy of the Navajo Tax Commission

Monthly Fuel Distributor Tax Return, form 900, along with
schedules and manifests, must be included with the Utah State
Tax Commission Application for Navajo Nation Fuel Tax
Refund, form TC-126.

G.  Original records supporting the refund claim must be
maintained by the distributor for three years following the year
of refund.  These records include:

1.  proof of payment of Utah motor fuel tax;
2.  proof of payment of Navajo Nation fuel tax; and
3. documentation that the motor fuel was delivered to a

retailer or consumer on the Utah portion of the Navajo Nation.

KEY:  taxation, motor fuel, gasoline, environment
October 16, 2001 59-13-201
Notice of Continuation April 3, 2002 59-13-202

59-13-203
59-13-204
59-13-208
59-13-210
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R865.  Tax Commission, Auditing.
R865-14W.  Mineral Producers’ Withholding Tax.
R865-14W-1.  Mineral Production Tax Withholding
Pursuant to Utah Code Ann. Sections 59-6-101 through 59-6-
104.

A.  Definitions.
1.  "Working interest owner" means any person who is the

owner of an interest in oil, gas, other hydrocarbon substances,
or all other metalliferous and nonmetalliferous minerals who is
burdened with a share of the expense of developing and
operating the property.

2.  "First purchaser" means the first person to pay for
production after it is extracted from deposits in this state.

3.  "Person" means any natural person, company,
corporation, association, partnership, joint venture, cooperative,
estate, trust, receiver, or any other party or entity that has a
working interest, royalty interest, overriding royalty interest,
production payment, production payment including in-kind
exchanges, or any other ownership interest entitled to
production proceeds from deposits in this state.

4.  "Producer" as defined in Section 59-6-101 includes any
non-operating working interest owner that makes payments to
persons having an interest in minerals produced or extracted
from deposits in this state.

B.  Advance mineral production payments that relate to,
refer to, or concern production are subject to the mineral
production tax withholding requirements.

C.  Each producer who disburses funds that are owed to
any person owning a working interest, a royalty interest,
overriding royalty interest, production payment or any other
interest in minerals produced in this state, is subject to the
withholding requirement of Section 59-6-102.

D.  Withholding requirements on further distributions are
as follows:

1.  Each producer who disburses funds to any producer,
working interest owner or any other interest owner must
withhold five percent of the gross payment due if that producer
or any other interest owner does not make further distributions.
For producers or any other interest owners making further
distributions, the procedures outlined in D.2. must be followed.

2.  The working interest owner or producer who makes
further distributions must be licensed to withhold on the
disbursements and is responsible for remitting the tax withheld
each quarter.  Upon approval by the Auditing Division of the
Tax Commission, a working interest owner or producer who
makes further distributions of the mineral production proceeds
may furnish an exemption certificate approved by the Tax
Commission to the producer or first purchaser.

3.  If an exemption certificate approved by the Auditing
Division of the Tax Commission is not received, withholding is
required.

E.  If a mineral is taken in kind by an interest owner of a
mineral production property, the initial withholding
responsibility rests with the first purchaser who receives the
mineral.  A person taking a mineral under an exchange
agreement with the interest owner is considered to be the first
purchaser and is subject to the requirement of withholding and
remitting the tax on any payments made to the interest owner.

F.  Claiming credit for the tax withheld shall be

accomplished as follows:
1.  Credit must be claimed for the tax withheld on a Utah

individual income tax return or a Utah corporation franchise tax
return, with a copy of Form TC-675R attached to substantiate
the amount claimed.

2.  Taxpayers who are shareholders in a corporation taxed
under Subchapter S of the Internal Revenue Code and are Utah
residents, members of a Utah limited liability company, or
members of a partnership doing business in this state must
attach a copy of federal form K-1 to their Utah individual
income tax return.  They may claim credit for the amount shown
as their percentage share of the tax withheld from Utah mineral
production payments by the corporation, limited liability
company, or partnership.

3.  An estate or trust is entitled to credit for the tax
withheld in proportion to its share of federal distributable net
income.  The remaining credit must be passed through to the
beneficiaries in proportion to their respective shares of federal
distributable net income of the estate or trust.  To claim the
credit, the beneficiaries must attach a copy of federal form K-1
to their Utah individual income tax return and claim credit for
the amount shown by the fiduciary as their percentage share of
the tax withheld from Utah mineral production payments.

4.  A corporation or individual taxpayer filing on a fiscal
year ending other than December 31, must claim a credit for the
withholding tax shown on Form TC-675R on the corporation
franchise or individual income tax return required to be filed
during the year following the December closing period of the
Form TC-675R.

G.  The return prescribed by the Tax Commission for
reporting the information specified in Section 59-6-103 may be
obtained from the Tax Commission.  These forms are to be
completed and filed in accordance with instructions provided by
the Tax Commission.  They are as follows:

1.  Form TC-96Q, Utah Employer’s Quarterly Income
Withholding Return, must be filed quarterly. Negative payments
may not be reported on Form TC-96Q. Utah Employer’s
Amended Income Withholding Return, TC-96A, must be filed
in cases where tax was withheld in error and adjustments to the
current period create negative amounts. Adjustments are not
allowed between calendar years.  All adjustments on quarterly
returns must be for the current calendar year. Amended returns
must be filed for prior years adjustments.

2.  Form TC-96R, Utah Employer’s Mineral Production
Withholding Reconciliation Return must be filed annually with
a copy of each Form TC-675R attached.

3.  Form TC-96A, Utah Amended Mineral Production
Withholding Return, must be filed when adjustments are not for
the current calendar year or when adjustments in the current
calendar year would create negative amounts.

4.  Form TC-675R, Statement of Utah Tax Withheld on
Mineral Production shall be furnished to each person who is
entitled to credit for taxes withheld each calendar year.  If a
working interest owner or royalty owner receives payments on
more than one well or property from the same producer, the
production payment amount and mineral production
withholding tax amount may be grouped on Form TC-675R.
Negative payments will not be accepted on Form TC-675R.

H.  If the producer, operator, or first purchaser fails to
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withhold the tax required under Section 59-6-102, and
thereafter, the income subject to withholding is reported, and the
resulting tax is paid by the recipient, any tax required to be
withheld shall not be collected from the producer, operator, or
first purchaser. However, the producer, operator, or first
purchaser shall remain subject to penalties and interest on the
total amount of taxes that should have been withheld.

KEY:  taxation, mineral resources, withholding tax
November 19, 1996 59-6-101
Notice of Continuation April 16, 2002 through

59-6-104
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R865.  Tax Commission, Auditing.
R865-15O.  Oil and Gas Tax.
R865-15O-1.  Oil and Gas Severance Tax Pursuant to Utah
Code Ann. Sections 59-5-102 and 59-5-104.

A.  Definitions
1.  "Person" means any individual, partnership, company,

joint stock company, association, receiver, trustee, executor,
administrator, guardian, fiduciary agent or other representative
of any kind.

2.  "Operator" means any person engaged in the business of
operating oil or gas wells, whether as a working interest owner,
an independent contractor, or otherwise.  An operator who is
also a working interest owner shall be referred to as a producer.

B.  The proportion of the annual exemption an operator is
entitled to shall be reduced by any exempt royalties.

C.  Owners who take production in kind and report and pay
their own tax shall receive a proportionate share of each
operator’s exemption from whom production in kind is taken.

D.  For those who are required to report and pay the tax on
a quarterly basis, the annual exemption taken for each quarterly
installment shall be the lesser of one-fourth of the annual
exemption, or an amount that reduces the installment to zero.

E.  For purposes of filing the statement required under
Section 59-5-104, if working interest owners engage in a
unitization agreement or other business arrangement in which
someone other than themselves are conducting the operations of
an oil or gas lease, then:

1.  Each such working interest owner, who receives a share
of production in kind, must file the statement required in Section
59-5-104.  The operator of the well must inform the Tax
Commission, on forms provided by the Tax Commission, of any
party taking production in kind.

2.  A working interest owner may enter into an agreement
with the lease operator requiring the lease operator to distribute
the proceeds from the purchase or sale of oil and gas production
to the working interest owners and any other parties claiming an
interest through them.

3.  Working interest owners who are parties to the
unitization agreement or other business arrangement may
designate the operator as the person who shall file the statement
on behalf of all working interest owners.  For such arrangements
to be recognized by this state, the designated operator must also
be empowered to deduct, from the share of each interest owner,
the tax imposed under Title 59, Chapter 5, Part 1.

4.  If a designated operator fails to file the tax return, or
files a false, fraudulent, or otherwise inaccurate statement, or
fails to pay the full amount of the tax due, the primary and
ultimate liability for the statement and the tax shall rest solely
upon the producers or interest owners.

a)  If the designated operator fails to file and pay the tax
due, the state shall hold a hearing and is no longer bound by any
arrangement between the parties.

b)  Nothing in Subsections (2)  through (4) shall deprive
the Tax Commission of the authority to require each working
interest owner to file the required statement where the Tax
Commission determines that a jeopardy situation exists.

F.  A person entering into an agreement during the taxable
year shall file a return covering independent production prior to
entering the agreement.  The allowable exemption on the

independent production is one-twelfth of the prorated annual
exemption for each full month of independent operation during
the year.

R865-15O-2.  Stripper Well Exemption Pursuant to Utah
Code Ann. Sections 59-5-101 and 59-5-102.

A.  The annual stripper well exemption applies to
producing oil wells and producing gas wells.  The exemption
cannot be applied to one product but not to another on the same
well.

1.  If a well is classified as an oil well and has associated
gas production, the stripper classification is measured on the
basis of oil production only.

2.  If an oil well does not qualify as a stripper well on the
basis of oil production, all production is taxable regardless of
the amount of associated gas produced.

B.  For purposes of applying the stripper exemption to oil
wells, the twelve consecutive month period need not fall within
a calendar year.  For example, a well may produce above
stripper production up until March of a year and then fall to
stripper production beginning in April of the same year.  Using
April 1 as the beginning measuring point for average daily
production, the well may qualify as a stripper from April 1 of
the first year to March 31 of the following year. This means that
for the first year, January through March production would be
subject to the tax, and the next nine months of production would
be exempt.  The remaining three months of the exempt period
falls within the second year.

C.  The average daily production, for purposes of
determining if an oil well is a stripper well, is based on the
maximum rate of flow for the days the well actually produces.
Days for which the well is shut in, or not otherwise producing,
may not be included in determining the average daily
production.

D.  The average daily production, for purposes of
determining if a gas well is a stripper well, shall be based on the
maximum efficient rate of flow for the days the well actually
produces.  Days for which the well is shut in, or not otherwise
producing, may not be included in determining average daily
production.

1.  If a gas well qualifies as a stripper well, the exemption
begins on the first day of the 90-day measuring period and
continues for the next 12 months.  The annual exemption
applies regardless of daily production following the 90-day
measuring period.

KEY:  taxation, petroleum, petroleum industries
1987 59-5-101
Notice of Continuation April 17, 2002 through

59-5-115
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R865.  Tax Commission, Auditing.
R865-19S.  Sales and Use Tax.
R865-19S-1.  Sales and Use Taxes Distinguished Pursuant to
Utah Code Ann. Title 59, Chapter 12.

A.  The sales tax is imposed upon sales of tangible personal
property made within the state of Utah, regardless of where such
property is intended to be used, and on the amount paid or
charged for all services for repairs and renovations of tangible
personal property or for installation of tangible personal
property rendered in connection with other tangible personal
property.

B.  The use tax is imposed upon the use, storage or other
consumption of tangible personal property, and upon the
amount paid or charged for the services for repairs or
renovations of tangible personal property or installation of
tangible personal property in connection with other tangible
personal property, if the tangible personal property is for use,
storage, or consumption in Utah; and, ordinarily, if the
transaction does not take place within the state of Utah.

C.  The two taxes are compensating taxes, one
supplementing the other, but both cannot be applicable to the
same transaction.  The rate of tax is the same.

D.  The distinguishing factor in determining which tax is
applicable is normally the place where the sale or service takes
place.  If the sale is made in Utah, the sales tax applies.  If the
sale is made elsewhere, the use tax applies.

R865-19S-2.  Nature of Tax Pursuant to Utah Code Ann.
Section 59-12-103.

A.  The sales and use taxes are transaction taxes imposed
upon certain retail sales and leases of tangible personal property,
as well as upon certain services.

B.  The tax is not upon the articles sold or furnished, but
upon the transaction, and the purchaser is the actual taxpayer.
The vendor is charged with the duty of collecting the tax from
the purchaser and of paying the tax to the state.

R865-19S-4.  Collection of Tax Pursuant to Utah Code Ann.
Section 59-12-107.

A.  An invoice or receipt issued by a vendor shall show the
sales tax collected as a separate item on the invoice or receipt.

B.  If an invoice or receipt issued by a vendor does not
show the sales tax collected as required in A., sales tax will be
assessed on the vendor based on the amount of the invoice or
receipt.

C.  A vendor that collects an excess amount of sales or use
tax must either refund the excess to the purchasers from whom
the vendor collected the excess or remit the excess to the
Commission.

1.  A vendor may offset an undercollection of tax on sales
against any excess tax collected in the same reporting period.

2.  A vendor may not offset an underpayment of tax on the
vendor’s purchases against an excess of tax collected.

R865-19S-6.  Tax Collection Pursuant to Utah Code Ann.
Section 59-12-107.

A.  The vendor shall collect sales or use tax at the rate set
by law. Rule R865-19S-30 defines sales price.

B.  The Tax Commission furnishes tables that may be used

to determine the proper amount of tax on each transaction.
These tables reflect the appropriate amount, including
applicable local taxes, for the various taxing jurisdictions.

R865-19S-7.  Sales Tax License Pursuant to Utah Code Ann.
Section 59-12-106.

A.  A separate license must be obtained for each place of
business, but where more than one place of business is operated
by the same person, one application may be filed giving the
required information about each place of business.  Each license
must be posted in a conspicuous place in the place of business
for which it is issued.

B.  Any person required to collect sales tax must notify the
Tax Commission of any change of address or character of
business, or if the business is discontinued.

R865-19S-8.  Bonds and Securities Pursuant to Utah Code
Ann. Section 59-12-107.

A.  Any business not in compliance with the sales tax
collection and remittance procedures outlined in the Sales and
Use Tax Act must post security with the Tax Commission
sufficient in amount to insure the payment of whatever liability
may be involved.  Noncompliance with the Sales and Use Tax
Act includes:

1.  failure to file returns,
2.  failure to make payments,
3.  filing of returns that are improper,
4.  payment of sales tax with a check that is not honored.
B.  The Tax Commission may accept a valid corporate

surety bond, United States treasury bond, cash, or such other
negotiable security as it deems adequate.

C.  The bond will be released only upon written request
and after a careful review of all circumstances or upon cessation
of business if no liability exists.

R865-19S-12.  Filing of Returns Pursuant to Utah Code Ann.
Section 59-12-107.

A.  Every person responsible for the collection of the tax
under the act shall file a return with the Tax Commission
whether or not sales tax is due.  Where a vendor operates two or
more places of business, he shall file one return, accompanied
by Form TC-71A, Schedule A--Allocation of Local Sales and
Use Taxes, covering the operations of all places of business
operated under the same account number.  Each return must be
signed by the taxpayer or an authorized agent.

B.  Returns, accompanied by the tax due, must be filed
with the Tax Commission.  If the due date falls on a Saturday,
Sunday, or legal holiday, returns will be considered timely filed
if received on the next business day.  If returns are transmitted
through the United States mail, a legible cancellation mark on
the envelope, or the date of registration of certification thereof
by a United States post office, is considered the date the return
is filed.

C.  Extensions of time for filing of returns and paying the
tax are granted only for cause and upon written application
received prior to the time the return is due.  No such extension
shall be made for more than 90 days.

D.  Sales and use tax returns shall be filed and paid
quarterly beginning with the first calendar quarter of business,
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or portion thereof, with the following exceptions:
1.  New businesses that expect annual sales and use tax

liability less than $1,000, shall be assigned an annual filing
status unless quarterly filing status is requested.

2.  Businesses currently assigned a quarterly filing status,
in good standing and reporting less than $1,000 in tax for the
preceding calendar year may be changed to annual filing status.

The Tax Commission will notify businesses, in writing, if
their filing status is changed to annual.

3.  Businesses assigned an annual filing status reporting in
excess of $1,000 for a calendar year, will be changed to
quarterly filing status.  The Tax Commission will notify
businesses, in writing, if their filing status is changed to
quarterly.

4.  Annual returns are due on January 31 following the
calendar year end.  The Tax Commission may revoke the annual
filing status if sales tax collections are in excess of $1,000 or as
a result of delinquent payment history.

5.  Based upon delinquent sales tax amounts or upon
review by the Commission, businesses may be required to make
daily, weekly, or monthly deposits of sales tax amounts if
deemed necessary to ensure timely remittance of the sales tax.

E.  The Tax Commission may require licensed vehicle
dealers who are late or delinquent in reporting or remitting sales
tax to pay sales tax on future vehicle sales at the time of
application for title or registration of the vehicle.  Delinquent
dealers shall continue to pay at the time of registration until the
Tax Commission determines that all accounts are current and
steps have been taken to ensure future compliance.  The dealer
must retain Tax Commission receipts for payment of taxes, and
may adjust the quarterly tax returns to compensate for payments
made at the time of application for title or registration.  If the
Tax Commission deems it necessary, it may require delinquent
dealers to make payments with a cashier’s check, a money order,
or a similar guaranteed form of payment.

R865-19S-13.  Confidential Nature of Returns Pursuant to
Utah Code Ann. Section 59-12-109.

A.  The returns filed are confidential and the information
contained therein will not be divulged by the Tax Commission,
its agents, clerks, or employees except in accordance with
judicial order or upon proper application of a federal, state, or
local agency.  The returns will not be produced in any court
proceeding except where such proceeding directly involves
provisions of the sales tax act.

B.  However, any person or his duly authorized
representative who files returns under this act may obtain copies
of the same upon proper application and presentation of proper
picture identification.

R865-19S-16.  Failure to Remit Excess Tax Collection
Pursuant to Utah Code Ann. Section 59-12-107.

A.  The amount paid by any vendor to the Tax Commission
with each return is the greater of:

1.  the actual tax collections for the reporting period, or
2.  the amount computed at the rates imposed by law

against the total taxable sales for that period.
B.  Space is available on the return forms for inserting

figures and the words "excess collections," if needed.

R865-19S-20.  Basis for Reporting Tax Pursuant to Utah
Code Ann. Section 59-12-107.

A.  "Total sales" means the total amount of all cash, credit,
installment, and conditional sales made during the period
covered by the return.

B.  Amounts shown on returns must include the total sales
made during the period of the returns, and the tax must be
reported and paid upon that basis.

C.  Justified adjustments may be made and credit allowed
for cash discounts, returned goods, bad debts, and repossessions
that result from sales upon which the tax has been reported and
paid in full by retailers to the Tax Commission.

1.  Adjustments and credits will be allowed only if the
retailer has not reimbursed himself in the full amount of the tax
except as noted in C.6.a) and can establish that fact by records,
receipts or other means.

2.  In no case shall the credit be greater than the sales tax
on that portion of the purchase price remaining unpaid at the
time the goods are returned, the account is charged off, or the
repossession occurs.

3.  Any refund or credit given to the purchaser must
include the related sales tax.

4.  Sales tax credits for bad debts are allowable only on
accounts determined to be worthless and actually charged off for
income tax purposes.  Recoveries made on bad debts and
repossessions for which credit has been claimed must be
reported and the tax paid.

5.  Sales tax credit for repossessions is allowable on the
basis of the original amount subject to tax, less down payment.
This amount is multiplied by the ratio of the number of monthly
payments not made, divided by the total number of monthly
payments required by the contract.

a)  For example:  the credit allowed on a taxable $30,000
car sale with a $5,000 down payment financed on a 60-month
contract and repossessed after 20 full payments were made
would be $16,667 as computed and shown below.  The number
of unpaid full payments is determined by dividing the total
received on the contract by the monthly payment amount.
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Line 4 divided by line 5 times taxable base financed equals
repossession credit

(40/60) x $25,000 = $16,667
b)  In cases where a contract assignment creates a partial

(part of the loan amount) recourse obligation to the seller, any
repossession credit must be calculated in the same manner as
shown above.

c)  The credit for repossession shall be reported on the
dealer’s or vendor’s sales tax return with an attached schedule
showing computations and appropriate adjustments for any tax
rate changes between the date of sale and the date of
repossession.

6.  Credit for tax on repossessions is allowed only to the
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selling dealer or vendor.
a)  This does not preclude arrangements between the dealer

or vendor and third party financial institutions wherein sales tax
credits for repossessions by financial institutions may be taken
by the dealer or vendor who will in turn reimburse the financial
institution.

b)  In the event the applicable vehicle dealer is no longer in
business, and there are no outstanding delinquent taxes, the third
party financial institution may apply directly to the Tax
Commission for a refund of the tax in the amount that would
have been credited to the dealer.

D.  Adjustments in sales price, such as allowable discounts
or rebates, cannot be anticipated.  The tax must be based upon
the original price unless adjustments were made prior to the
close of the reporting period in which the tax upon the sale is
due.  If the price upon which the tax is computed and paid is
subsequently adjusted, credit may be taken against the tax due
on a subsequent return.

E.  If a sales tax rate change takes place prior to the
reporting period when the credit is claimed, the tax credit must
be determined and deducted rather than deducting the sales price
adjustments.

F.  Commissions to agents are not deductible under any
conditions for purposes of tax computation.

R865-19S-22.  Sales and Use Tax Records Pursuant to Utah
Code Ann. Section 59-12-111.

A.  Every retailer, lessor, lessee, and person doing business
in this state or storing, using, or otherwise consuming in this
state tangible personal property purchased from a retailer, shall
keep and preserve complete and adequate records as may be
necessary to determine the amount of sales and use tax for which
such person or entity is liable.  Unless the Tax Commission
authorizes in writing an alternative method of record keeping,
these records shall:

1.  show gross receipts from sales, or rental payments from
leases, of tangible personal property or services performed in
connection with tangible personal property made in this state,
irrespective of whether the retailer regards the receipts to be
taxable or nontaxable;

2.  show all deductions allowed by law and claimed in
filing returns;

3.  show bills, invoices or similar evidence of all tangible
personal property purchased for sale, consumption, or lease in
this state; and

4.  include the normal books of account maintained by an
ordinarily prudent business person engaged in such business,
together with supporting documents of original entry such as:
bills, receipts, invoices, and cash register tapes.  All schedules
or working papers used in connection with the preparation of tax
returns must also be maintained.

B.  Records may be microfilmed or microfiched.  However,
microfilm reproductions of general books of account--such as
cash books, journals, voucher registers, ledgers, and like
documents--are not acceptable as original records.  Where
microfilm or microfiche reproductions of supporting records are
maintained--such as sales invoices, purchase invoices, credit
memoranda and like documents--the following conditions must
be met:

1.  appropriate facilities must be provided for preservation
of the films or fiche for the periods required and open to
examination,

2.  microfilm rolls and microfiche must be systematically
filed, indexed, cross referenced, and labeled to show beginning
and ending numbers and to show beginning and ending
alphabetical listing of documents included,

3.  upon request of the Tax Commission, the taxpayer shall
provide transcriptions of any information contained on
microfilm or microfiche which may be required for verification
of tax liability,

4.  proper facilities must be provided for the ready
inspection and location of the particular records, including
machines for viewing and copying the records,

5.  a posting reference must appear on each invoice.  Credit
memoranda must carry a reference to the document evidencing
the original transaction.  Documents necessary to support
exemptions from tax liability, such as bills of lading and
purchase orders, must be maintained in such order so as to relate
to exempt transactions claimed.

C.  Any automated data processing (ADP) tax accounting
system must be capable of producing visible and legible records
for verification of taxpayer’s tax liability.

1.  ADP records shall provide an opportunity to trace any
transaction back to the original source or forward to a final total.
If detailed printouts are not made of transactions at the time they
are processed, the systems must have the ability to reconstruct
these transactions.

2.  A general ledger with source references should be
prepared to coincide with financial reports for tax reporting
periods.  In cases where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers should also
be prepared periodically.

3.  The audit trail should be designed so that the details
underlying the summary accounting data may be identified and
made available to the Tax Commission upon request.  The
system should be so designed that supporting documents--such
as sales invoices, purchase invoices, credit memoranda, and like
documents--are readily available.

4.  A description of the ADP portion of the accounting
system shall be made available.  The statements and illustrations
as to the scope of operations shall be sufficiently detailed to
indicate:

(a)  the application being performed;
(b)  the procedures employed in each application (which,

for example, might be supported by flow charts, block diagrams
or other satisfactory description of the input or output
procedures); and

(c)  the controls used to insure accurate and reliable
processing and important changes, together with their effective
dates, in order to preserve an accurate chronological record.

D.  All records pertaining to transactions involving sales or
use tax liability shall be preserved for a period of not less than
three years.

E.  All of the foregoing records shall be made available for
examination on request by the Tax Commission or its authorized
representatives.

F.  Upon failure of the taxpayer, without reasonable cause,
to substantially comply with the requirements of this rule, the
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Tax Commission may:
1.  Prohibit the taxpayer from introducing in any protest or

refund claim proceeding those microfilm, microfiche, ADP, or
any records which have not been prepared and maintained in
substantial compliance with the requirements of this rule.

2.  Dismiss any protest or refund claim proceeding in which
the taxpayer bases its claim upon any microfilm, microfiche,
ADP, or any records which have not been prepared and
maintained in substantial compliance with the requirements of
this rule.

3.  Enter such other order necessary to obtain compliance
with this rule in the future.

4.  Revoke taxpayer’s license upon evidence of continued
failure to comply with the requirements of this rule.

R865-19S-23.  Exemption Certificates Pursuant to Utah
Code Ann. Sections 59-12-106 and 59-12-104.

A.  Taxpayers selling tangible personal property or services
to customers exempt from sales tax are required to keep records
verifying the nontaxable status of those sales.  Records shall
include:

1.  sales invoices showing the name and identity of the
customer; and

2.  exemption certificates for exempt sales of tangible
personal property or services if the exemption category is shown
on the exemption certificate forms.

B.  The Tax Commission will furnish samples of acceptable
exemption certificate forms on request.  Stock quantities are not
furnished, but taxpayers may reproduce samples as needed in
whole or in part.

C.  A vendor may retain a copy of a purchase order, check,
or voucher in place of the exemption certificate as evidence of
exemption for a federal, state, or local government entity,
including public schools.

D.  If a purchaser is unable to segregate tangible personal
property or services purchased for resale from tangible personal
property or services purchased for the purchaser’s own
consumption, everything should be purchased tax-free.  The
purchaser must then report and pay the tax on the cost of goods
or services purchased tax-free for resale that the purchaser uses
or consumes.

E.  The burden of proving that a sale is for resale or
otherwise exempt is upon the vendor.  If any agent of the Tax
Commission requests the vendor to produce a valid exemption
certificate or other similar acceptable evidence to support the
vendor’s claim that a sale is for resale or otherwise exempt, and
the vendor is unable to comply, the sale will be considered
taxable and the tax shall be payable by the vendor.

R865-19S-25.  Sale of Business Pursuant to Utah Code Ann.
Section 59-12-112.

A.  Every sales tax license holder who discontinues
business, is required to notify the Tax Commission immediately
and return the sales tax license for cancellation.

B.  Every person discontinuing business shall retain records
for a period of three years unless a release from such provision
is obtained from the Tax Commission.

R865-19S-27.  Retail Sales Defined Pursuant to Utah Code

Ann. Sections 59-12-102(8)(a) and 59-12-103(1)(g).
A.  The term retail sale has a broader meaning than the sale

of tangible personal property.  It includes any transfers,
exchanges, or barter whether conditional or for a consideration
by a person doing business in such commodity or service, either
as a regularly organized principal endeavor or as an adjunct
thereto.  The price of the service or tangible personal property,
the quantity sold, or the extent of the clientele are not factors
which determine whether or not it is a retail sale.

B.  Retail sale also includes certain leases and rentals of
tangible personal property as defined in Rule R865-19S-32,
accommodations as defined in Rule R865-19S-79, services
performed on tangible personal property as defined in Rules
R865-19S-51 and R865-19S-78, services that are part of a sale
or repair, admissions as defined in Rules R865-19S-33 and
R865-19S-34, sales of meals as defined in Rules R865-19S-61
and R865-19S-62, and sales of certain public utility services.

C.  A particular retail sale or portion of the selling price
may not be subject to a sales or use tax.  The status of the
exemption is governed by the circumstances in each case.  See
other rules for specific and general exemption definitions, Rule
R865-19S-30 for definition of sales price and Rule R865-19S-
72 covering trade-ins.

R865-19S-28.  Retailer Defined Pursuant to Utah Code Ann.
Section 59-12-102.

A.  "Retailer" means vendors operating within this state
directly, or indirectly through agents or representatives, if the
vendor:

1.  has or utilizes an office, distribution house, sales house,
warehouse, service enterprise, or other place of business,

2.  maintains a stock of goods in Utah,
3.  regularly solicits orders whether or not such orders are

accepted in this state, unless the activity in this state consists
solely of advertising or solicitation by direct mail,

4.  regularly engages in the delivery of property in this state
other than by common carrier or United States mail, or

5.  regularly engages in any activity in connection with the
leasing or servicing of property located within this state.

B.  A person may be a retailer within the meaning of the act
even though the sale of tangible personal property is incidental
to his general business.  For example, a contractor may operate
a salvage business and be a retailer within the meaning of the
act.

R865-19S-29.  Wholesale Sale Defined Pursuant to Utah
Code Ann. Section 59-12-102.

A.  "Wholesale sale" means any sale by a wholesaler,
retailer, or any other person, of tangible personal property or
services to a retailer, jobber, dealer, or another wholesaler for
resale.

1.  All sales of tangible personal property or services which
enter into and become an integral or component part of tangible
personal property or product which is further manufactured or
compounded for sale, or the container or the shipping case
thereof, are wholesale sales.

2.  All sales of poultry, dairy, or other livestock feed and
the components thereof and all seeds and seedlings are deemed
to be wholesale sales where the eggs, milk, meat, or other



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 454

livestock products, plants, or plant products are produced for
resale.

3.  Sprays and insecticides used in the control of insect
pests, diseases, and weeds for the commercial production of
fruit, vegetables, feeds, seeds, and animal products shall be
wholesale sales.  Also baling ties and twine for baling hay and
straw and fuel sold to farmers and agriculture producers for use
in heating orchards and providing power in off-highway type
farm machinery shall be wholesale sales.

B.  Tangible personal property or services which are
purchased by a manufacturer or compounder which do not
become and remain an integral part of the article being
manufactured or compounded are subject to sales or use tax.

1.  For example, sales to a knitting factory of machinery,
lubricating oil, pattern paper, office supplies and equipment,
laundry service, and repair labor are for consumption and are
taxable.  These services and tangible personal property do not
become component parts of the manufactured products.  On the
other hand, sales of wool, thread, buttons, linings, and yarns, to
such a manufacturer that do become component parts of the
products manufactured are not taxable.

C.  The price of tangible personal property or services sold
or the quantity sold are not factors which determine whether or
not the sale is a wholesale sale.

D.  All vendors who make wholesale sales are required to
obtain an exemption certificate from the purchaser as evidence
of the nature of the sale, as required by Rule R865-19S-23.

R865-19S-30.  Purchase Price or Sales Price Defined
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
104.

A.  Fair market value for purposes of Sections 59-12-
104(14) and 59-12-104(19) shall be determined in accordance
with the provisions of Tax Commission Rule R884-24P-46.

B.  "Purchase price" and "sales price" may be used
interchangeably.

C.  For purposes of calculating sales and use tax on the sale
of a vehicle where no trade in was involved, the bill of sale or
other written evidence of value shall contain the names and
addresses of the purchaser and the seller, and the sales price and
vehicle identification number of the vehicle.

D.  For purposes of calculating sales and use tax on the sale
of a vehicle when the seller has received a trade-in vehicle as
payment or partial payment, the bill of sale or other written
evidence of value shall contain all of the following:

1.  the names and addresses of the buyer and the seller;
2.  the purchase price of the vehicle;
3.  the value allowed for the trade-in vehicle;
4.  the net difference between the vehicle traded and the

vehicle purchased;
5.  the signature of the seller; and
6.  the vehicle identification numbers of the vehicle traded

in and the vehicle purchased.

R865-19S-31.  Time and Place of Sale Pursuant to Utah Code
Ann. Section 59-12-102.

A.  Ordinarily, the time and place of a sale are determined
by the contract of sale between the seller and buyer.  The intent
of the parties is the governing factor in determining both time

and place of sale subject to the general law of contracts.  If the
contract of sale requires the seller to deliver or ship goods to a
buyer, title to the property passes upon delivery to the place
agreed upon unless the contract of sale provides otherwise.

R865-19S-32.  Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-103.

A.  The lessor shall compute sales or use tax on all amounts
received or charged in connection with a lease or rental.

B.  When a lessee has the right to possession, operation, or
use of tangible personal property, the tax applies to the amount
paid pursuant to the lease agreement, regardless of the duration
of the agreement.  The tax applies when situs of the property is
in Utah or if the lessee takes possession in Utah.  However, if
the leased property is used exclusively outside Utah and an
affidavit is furnished to the lessor to this effect, the tax does not
apply.  Examples of taxable leases include neon signs and
custom made signs on the premises of the lessee, automobiles,
and construction equipment leased for use in Utah.

C.  Lessors of tangible personal property shall furnish an
exemption certificate when purchasing tangible personal
property subject to the sales or use tax on rental receipts.  Costs
of repairs and renovations to tangible personal property are
exempt if paid for by the lessor since it is assumed that those
costs are recovered by the lessor in his rental receipts.

D.  Persons who furnish an operator with the rental
equipment and charge for the use of the equipment and
personnel are regarded as the consumers of the property leased
or rented.  An example of this type of rental is the furnishing of
a crane and its operating personnel to a building erector.  Sales
or use tax then applies to the purchase of the equipment by the
lessor rather than to the rental revenue.

E.  Rentals to be applied on a future sale or purchase are
subject to sales or use tax.

F.  A lessee may, at its option, treat a conditional sale lease
as either a sale or lease for sales or use tax purposes.

A conditional sale lease is a lease in which:
1. the consideration the lessee is to pay the lessor for the

right to possession and use of the property is an obligation for
the term of the lease not subject to termination by the lessee,
and

2. the total consideration to be paid by the lessee is fixed
at the time the lease is executed and cannot be modified by use,
condition, or market value, and either:

a.  the lessee is bound to become the owner of the property;
or

b.  the lessee has an option to become the owner of the
property for no additional consideration or nominal additional
consideration upon compliance with the lease agreement.
Nominal consideration in this sense means ten percent or less of
the original lease amount.

G.  If the lessee treats a conditional sale lease as a sale, and
if the lessor is also the vendor of the property, the sales price for
sales tax purposes must be at least equal to the average sales
price of similar property.

H.  If the lessee treats a conditional sale lease as a sale, the
sales tax must be collected by the lessor on the full purchase
price of the property at the time of the purchase.
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R865-19S-33.  Admissions and User Fees Pursuant to Utah
Code Ann. Sections 59-12-102 and 59-12-103.

A.  "Admission" means the right or privilege to enter into
a place. Admission includes the amount paid for the right to use
a reserved seat or any seat in an auditorium, theater, circus,
stadium, schoolhouse, meeting house, or gymnasium to view
any type of entertainment.  Admission also includes the right to
use a table at a night club, hotel, or roof garden whether such
charge is designated as a cover charge, minimum charge, or any
such similar charge.

1.  This applies whether the charge made for the use of the
seat, table, or similar accommodation is combined with an
admission charge to form a single charge, or is separate and
distinct from an admission charge, or is the sole charge.

B.  "Annual membership dues paid to a private
organization" includes only those dues paid by members who,
directly or indirectly, establish the level of the dues.

C.  "Season passes" include amounts paid to participate in
specific activities, once annual membership dues have been
paid.

D.  If the original admission charge carries the right to
remain in a place, or to use a seat or table, or other similar
accommodation for a limited time only, and an additional charge
is made for an extension of such time, the extra charge is paid
for admission within the meaning of the law.  Where a person or
organization acquires the sole right to use any place or the right
to dispose of all of the admissions to any place for one or more
occasions, the amount paid is not subject to the tax on
admissions.  Such a transaction constitutes a rental of the entire
place and if the person or organization in turn sells admissions,
sales tax applies to amounts paid for such admissions.

E.  Annual membership dues may be paid in installments
during the year.

F.  Amounts paid for the following activities are not
admissions or user fees:

1.  lessons, public or private;
2.  sign up for amateur athletics if the activity is sponsored

by a state governmental entity, or a nonprofit corporation or
organization, the primary purpose of which, as stated in the
corporation’s or organization’s articles or bylaws, is the
sponsoring, promoting, and encouraging of amateur athletics;

3.  sign up for participation in school activities.  Sign up for
participation in school activities excludes attendance as a
spectator at school activities.

G.  If amounts charged for activities listed in F. are billed
along with admissions or user fees, the amounts not subject to
the sales tax must be listed separately on the invoice in order to
remain untaxed.

R865-19S-34.  Admission to Places of Amusement Pursuant
to Utah Code Ann. Section 59-12-103.

A.  The phrase "place of amusement, entertainment, or
recreation" is broad in meaning but conveys the basic idea of a
definite location.

B.  The amount paid for admission to such a place is
subject to the tax, even though such charge includes the right of
the purchaser to participate in some activity within the place.
For example, the sale of a ticket for a ride upon a mechanical or
self-operated device is an admission to a place of amusement.

C.  Charges for admissions to swimming pools, skating
rinks, and other places of amusement are subject to tax.
Charges for towel rentals, swimming suit rentals, skate rentals,
etc., are also subject to tax.  Locker rental fees are subject to
sales tax if the lockers are tangible personal property.

R865-19S-35.  Residential or Commercial Use of Gas,
Electricity, Heat, Coal, Fuel Oils or Other Fuels Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-104.

A.  "Residential use" is as defined in Section 59-12-102(7),
and includes use in nursing homes or other similar
establishments that serve as the permanent residence for a
majority of the patients because they are unable to live
independently.

B.  Explosives or material used as active ingredients in
explosive devices are not fuels.

C.  If a firm has activities that are commercial and
industrial and all fuels are furnished at given locations through
single meters, the predominant use of the fuels shall determine
taxable status of the fuels.

D.  Fuel oil and other fuels must be used in a combustion
process in order to qualify for the exemption from sales tax for
industrial use of fuels pursuant to Section 59-12-104.

R865-19S-37.  Exempt Sales of Commercials, Audio Tapes,
and Video Tapes by or to Motion Pictures Exhibitors and
Distributors Pursuant to Utah Code Ann. Section 59-12-104.

A.  The purpose of this rule is to clarify the sales tax
exemption for sales of commercials, motion picture films,
prerecorded audio program tapes or records, and prerecorded
video tapes by a producer, distributor, or studio to a motion
picture exhibitor, distributor, or commercial television or radio
broadcaster.

B.  Definitions.
1.  "Commercials," "audio tapes," and "video tapes" mean

tapes, films, or discs used by television or radio stations in
regular broadcasting activities but do not include blank tapes
purchased for newscasts or other similar uses by radio and
television stations.

2.  "Motion picture exhibitor" means any person engaged
in the business of operating a theater or establishment in which
motion pictures are regularly exhibited to the public for a
charge.

3.  "Distributor" means any person who purchases or sells
motion picture films and video tapes that are used by a
commercial television broadcaster or a motion picture exhibitor.

C.  The sales tax exemption will be administered according
to the provisions of Section 59-12-104 and this rule.

R865-19S-38.  Isolated and Occasional Sales Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made by officers of a court, pursuant to court
orders, are occasional sales, with the exception of sales made by
trustees, receivers, assignees and the like, in connection with the
liquidation or conduct of a regularly established place of
business.  Examples of casual sales are those made by sheriffs
in foreclosing proceedings and sales of confiscated property.

B.  If a sale is an integral part of a business whose primary
function is not the sale of tangible personal property, then such
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sale is not isolated or occasional.  For example, the sale of
repossessed radios, refrigerators, etc., by a finance company is
not isolated or occasional.

C.  Sales of vehicles required to be titled or registered
under the laws of this state are not isolated or occasional sales,
except that any transfer of a vehicle in a business reorganization
where the ownership of the transferee organization is
substantially the same as the ownership of the transferor
organization shall be considered an isolated or occasional sale.

D.  Isolated or occasional sales made by persons not
regularly engaged in business are not subject to the tax.  The
word "business" refers to an enterprise engaged in selling
tangible personal property or taxable services notwithstanding
the fact that the sales may be few or infrequent.  Any sale of an
entire business to a single buyer is an isolated or occasional sale
and no tax applies to the sale of any assets made part of such a
sale (with the exception of vehicles subject to registration).

E.  The sale of used fixtures, machinery, and equipment
items is not an exempt occasional sale if the sale is one of a
series of sales sufficient in number, amount, and character to
indicate the seller deals in the sale of such items.

F.  Sales of items at public auctions do not qualify as
exempt isolated or occasional sales.

G.  Wholesalers, manufacturers, and processors who
primarily sell at other than retail are not making isolated or
occasional sales when they sell such tangible personal property
for use or consumption.

R865-19S-40.  Exchange of Agricultural Produce For
Processed Agricultural Products Pursuant to Utah Code
Ann. Section 59-12-102.

A.  When a raiser or grower of agricultural products
exchanges his produce for a more finished product capable of
being made from the produce exchanged with the processor, the
more finished product is not subject to the tax within limitations
of the value of the raised produce exchanged.

R865-19S-41.  Sales to The United States Government and
Its Instrumentalities Pursuant to Utah Code Ann. Sections
59-12-104 and 59-12-106.

A.  Sales to the United States government are exempt if
federal law or the United States Constitution prohibits the
collection of sales or use tax.

B.  If the United States government pays for merchandise
or services with funds held in trust for nonexempt individuals or
organizations, sales tax must be charged.

C.  Sales made directly to the United States government or
any authorized instrumentality thereof are not taxable, provided
the sale is paid for directly by the federal government.  If an
employee of the federal government pays for the purchase with
his own funds and is reimbursed by the federal government, that
sale is not made to the federal government and does not qualify
for the exemption.

D.  Vendors making exempt sales to the federal
government are subject to the recordkeeping requirements of
Tax Commission rule R865-19S-23.

R865-19S-42.  Sales to The State of Utah and Its
Subdivisions Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales made to the state of Utah, its departments and
institutions, or to its political subdivisions such as counties,
municipalities, school districts, drainage districts, irrigation
districts, and metropolitan water districts are exempt from tax if
the purchase is for use in the exercise of an essential
governmental function.

B.  A sale is considered made to the state, its departments
and institutions, or to its political subdivisions if the purchase
is paid for directly by the purchasing state or local entity.  If an
employee of a state or local entity pays for a purchase with his
own funds and is reimbursed by the state or local entity, that
sale is not made to the state or local entity and does not qualify
for the exemption.

C.  Vendors making exempt sales to the state, its
departments and institutions, or to its political subdivisions are
subject to the recordkeeping requirements of Tax Commission
rule R865-19S-23.

R865-19S-43.  Sales to or by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-104.

A.  In order to qualify for an exemption from sales tax as
a religious or charitable institution, an organization must be
recognized by the Internal Revenue Service as exempt from tax
under Section 501(c)(3) of the Internal Revenue Code.

B.  Religious and charitable institutions must collect sales
tax on any sales income arising from unrelated trades or
businesses and report that sales tax to the Tax Commission
unless the sales are otherwise exempted by law.

1.  The definition of the phrase "unrelated trades or
businesses" shall be the definition of that phrase in 26 U.S.C.A.
Section 513 (West Supp. 1993), which is adopted and
incorporated by reference.

C.  Every institution claiming exemption from sales tax
under this rule must submit form TC-160, Application for Sales
Tax Exemption Number for Religious or Charitable Institutions,
along with any other information that form requires, to the Tax
Commission for its determination. Vendors making sales to
institutions exempt from sales tax are subject to the
requirements of Rule R865-19S-23.

R865-19S-44.  Sales In Interstate Commerce Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made in interstate commerce are not subject to the
sales tax imposed.  However, the mere fact that commodities
purchased in Utah are transported beyond its boundaries is not
enough to constitute the transaction of a sale in interstate
commerce.  When the commodity is delivered to the buyer in
this state, even though the buyer is not a resident of the state and
intends to transport the property to a point outside the state, the
sale is not in interstate commerce and is subject to tax.

B.  Before a sale qualifies as a sale made in interstate
commerce, the following must be complied with:

1.  the transaction must involve actual and physical
movement of the property sold across the state line;

2.  such movement must be an essential and not an
incidental part of the sale;

3.  the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to sell, to
make physical delivery of the property across a state boundary
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line to the buyer;
C.  Where delivery is made by the seller to a common

carrier for transportation to the buyer outside the state of Utah,
the common carrier is deemed to be the agent of the vendor for
the purposes of this section regardless of who is responsible for
the payment of the freight charges.

D.  If property is ordered for delivery in Utah from a person
or corporation doing business in Utah, the sale is taxable even
though the merchandise is shipped from outside the state to the
seller or directly to the buyer.

R865-19S-45.  Auctioneers, Consignees, Bailees, Etc.
Pursuant to Utah Code Ann. Section 59-12-102.

A.  Every auctioneer, consignee, bailee, factor, etc.,
entrusted with possession of any bill of lading, custom house
permits, warehousemen’s receipts, or other documents of title for
delivery of any tangible personal property, or entrusted with
possession of any of such personal property for the purpose of
sale, is deemed to be the retailer thereof, and is required to
collect sales tax, file a return, and remit the tax.  The same rule
applies to lien holders such as storage men, pawnbrokers,
mechanics, and artisans.

R865-19S-48.  Sales Tax Exemption For Coverings and
Containers Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales of containers, labels, bags, shipping cases, and
casings are taxable when:

1.  sold to the final user or consumer;
2.  sold to a manufacturer, processor, wholesaler, or retailer

for use as a returnable container that is ordinarily returned to
and reused by the manufacturer, processor, wholesaler, or
retailer for storing or transporting their product; or

3.  sold for internal transportation or accounting control
purposes.

B.  Returnable containers may include water bottles,
carboys, drums, beer kegs for draft beer, dairy product
containers, and gas cylinders.

1.  Labels used for accounting, pricing, or other control
purposes are also subject to tax.

C.  For the purpose of this rule, soft drink bottles and
similar containers that are ultimately destroyed or retained by
the final user or consumer are not considered returnable and are
exempt from the tax when purchased by the processor.

D.  When tangible personal property sold in containers, for
example soft drinks, is assessed a deposit or other container
charge, that charge is subject to the tax.  Upon refund of this
charge, the retailer may take credit on a sales tax return if the tax
is refunded to the customer.

R865-19S-49.  Sales to and by Farmers and Other
Agricultural Producers Pursuant to Utah Code Ann. Section
59-12-104.

A.  The purchase of feed, medicine, and veterinary supplies
by a farmer or other agricultural producer qualify for the sales
and use tax exemption for tangible personal property used or
consumed primarily and directly in farming operations if the
feed, medicine, or veterinary supplies are used:

1.  to produce or care for agricultural products that are for
sale;

2.  to feed or care for working dogs and working horses in
agricultural use;

3.  to feed or care for animals that are marketed.
B.  Fur-bearing animals that are kept for breeding or for

their products are agricultural products.
C.  The sales and use tax exemption for sales of tangible

personal property used or consumed primarily and directly in
farming operations applies only to commercial farming
operations, as evidenced by the filing of a federal Farm Income
and Expenses Statement (Schedule F) or other similar evidence
that the farm is operated as a commercial venture.

D.  A vendor making sales to a farmer or other agricultural
producer is liable for the tax unless that vendor obtains from the
purchaser a certificate as set forth in Rule R865-19S-23.

E.  Poultry, eggs, and dairy products are not seasonal
products for purposes of the sales and use tax exemption for the
exclusive sale of locally grown seasonal crops, seedling plants,
or garden, farm, or other agricultural produce sold by a producer
during the harvest season.

R865-19S-50.  Florists Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Flowers, trees, bouquets, plants, and other similar items
of tangible personal property are agricultural products and are,
therefore, subject to the rules concerning the sale of those
products as set forth in Rule R865-19S-49.

B.  Where florists conduct transactions through a florist
telegraphic delivery association, the following rules apply in
computation of tax liability:

1.  the florist must collect tax from the customer if the
flower order is telegraphed to a second florist in Utah;

2.  if a Utah florist receives an order pursuant to which he
gives telegraphic instructions outside Utah, the Utah florist must
collect tax from his customer upon the total charges;

3.  if a Utah florist receives telegraphic instructions from
a florist either within or outside of Utah for the delivery of
flowers, the receiving vendor is not liable for the tax.  In this
instance, if the order originated in Utah, the tax is due from and
payable by the Utah florist who first received the order.

R865-19S-51.  Fabrication and Installation Labor in
Connection With Retail Sales of Tangible Personal Property
Pursuant to Utah Code Ann. Section 59-12-103.

A.  The amount charged for fabrication or installation
which is part of the process of creating a finished article of
tangible personal property must be included in the amount upon
which tax is collected.  This type of labor and service charge
may not be deducted from the selling price used for taxation
purposes even though billed separately to the consumer and
regardless of whether the articles are commonly carried in stock
or made up on special order.

B.  Casting, forging, cutting, drilling, heat treating,
surfacing, machining, constructing, and assembling are
examples of steps in the process resulting in the creation or
production of a finished article.

C.  Charges for labor to install personal property in
connection with other personal property are taxable (see Rule
R865-19S-78) whether material is furnished by seller or not.

D.  Labor to install tangible personal property to real
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property is exempt, whether the personal property becomes part
of the realty or not.  See Rule R865-19S-58, dealing with
improvements to or construction of real property, to determine
the applicable tax on personal property which becomes a part of
real property.

E.  Tangible personal property which is attached to real
property, but remains personal property, is subject to sales tax
on the retail selling price of the personal property, and
installation charges are exempt if separately stated.  If the
retailer does not segregate the selling price and installation
charges, the sales tax applies to the entire sales price, including
installation charges.

F.  This rule primarily covers manufacturing and
assembling labor.  Other rules deal with other types of labor and
should be referred to whenever necessary.

R865-19S-52.  Federal, State and Local Taxes Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Federal excise tax involved in a transaction which is
subject to sales or use tax is exempt from sales and use tax
provided the federal tax is separately stated on the invoice or
sales ticket and collected from the purchaser.

B.  State and local taxes are taxable as a part of the sales
price of an article if the tax is levied on the manufacturer or the
seller.

R865-19S-53.  Sale by Finance Companies Pursuant to Utah
Code Ann. Section 59-12-102.

A.  Sales of tangible personal property acquired by
repossession or foreclosure are subject to tax.  Persons making
such sales must secure a license and collect and remit tax on the
sales made.

R865-19S-54.  Governmental Exemption Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Tax does not apply to sales to the state of Utah, or to
any political subdivision of the state, where such property is for
use in the exercise of an essential governmental function.  Also,
certain sales are not taxed because of federal law or the United
States Constitution.

B.  Sales to the following state and federal agencies,
institutions, and instrumentalities are exempt:

1.  federal agencies and instrumentalities
2.  state institutions and departments
3.  counties
4.  municipalities
5.  school districts, public schools
6.  special taxing districts
7.  federal land banks
8.  federal reserve banks
9.  activity funds within the armed services
10. post exchanges
11.  Federally chartered credit unions
C.  The following are taxable:
1.  national banks
2.  federal building and loan associations
3.  joint stock land banks
4.  state banks (whether or not members of the Federal

Reserve System)

5.  state building and loan associations
6.  private irrigation companies
7.  rural electrification projects
8.  sales to officers or employees of exempt

instrumentalities
D.  No sales tax immunity exists solely by virtue of the fact

that the sale was made on federal property.
E.  Sales made by governmental units are subject to sales

tax.

R865-19S-55.  Hospitals Pursuant to Utah Code Ann. Section
59-12-104.

A.  All retail sales (other than prescribed medicines as
defined in Section 59-12-102) made to hospitals are taxable
unless the Tax Commission has furnished the hospital an
opinion that it qualifies as a religious or charitable institution,
and such hospital furnishes its vendors a purchase order or a
check in accordance with instructions set forth in Rule R865-
19S-23.

R865-19S-56.  Sales by Employers to Employees Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Sales to employees are subject to tax on the amount
charged for goods and taxable services.  If tangible personal
property is given to employees with no charge, the employer is
deemed to be the consumer and must pay tax on his cost of the
merchandise.  Examples of this type of transaction are meals
furnished to waitresses and other employees, contest prizes
given to salesmen, merchandise bonuses given to clerks, and
similar items given away.

R865-19S-57.  Ice Pursuant to Utah Code Ann. Sections 59-
12-102 and 59-12-103.

A.  In general, sales of ice to be used by the purchaser for
refrigeration or cooling purposes are taxable.  Sales to
restaurants, taverns, or the like to be placed in drinks consumed
by customers at the place of business are sales for resale and are
not taxable.

B.  Where ice is sold in fulfillment of a contract for icing
or reicing property in transit by railroads or other freight lines,
the entire amount of the sale is taxable, and no deduction for
services is allowed.

R865-19S-58.  Materials and Supplies Sold to Owners,
Contractors and Repairmen of Real Property Pursuant to
Utah Code Ann. Sections 59-12-102 and 59-12-103.

A.  Sales of construction materials and other items of
tangible personal property to real property contractors and
repairmen of real property are generally subject to tax if the
contractor or repairman converts the materials or items to real
property.

1.  "Construction materials" include items of tangible
personal property such as lumber, bricks, nails and cement that
are used to construct buildings, structures or improvements on
the land and typically lose their separate identity as personal
property once incorporated into the real property.

2.  Fixtures or other items of tangible personal property
such as furnaces, built-in air conditioning systems, built-in
appliances, or other items that are appurtenant to or
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incorporated into real property and that become an integral part
of a real property improvement are treated as construction
materials for purposes of this rule.

B.  The sale of real property is not subject to sales tax, nor
is the labor performed on real property.  For example, the sale
of a completed home or building is not subject to the tax, but
sales of materials and supplies to contractors for use in building
the home or building are taxable transactions as sales to final
consumers.

1.  The contractor or repairman who converts the personal
property to real property is the consumer of tangible personal
property regardless of the type of contract entered into--whether
it is a lump sum, time and material, or a cost-plus contract.

2.  Except as otherwise provided in B.4, the contractor or
repairman who converts the construction materials, fixtures or
other items to real property is the consumer of the personal
property whether the contract is performed for an individual, a
religious or charitable institution, or a government entity.

3.  Sales of construction materials or fixtures made to
religious or charitable institutions are exempt only if the items
are sold as tangible personal property.

4.  Sales of materials are considered made to religious or
charitable institutions and, therefore, exempt from sales tax, if:

a)  the religious or charitable institution makes payment for
the materials directly to the vendor; or

b)  the materials are purchased on behalf of the religious or
charitable institution.

(i)  Materials are purchased on behalf of the religious or
charitable institution if the materials are clearly identified and
segregated and installed or converted to real property owned by
the religious or charitable institution.

5.  Purchases not made pursuant to B.4. are assumed to
have been made by the contractor and are subject to sales tax.

C.  Sales of materials and supplies to contractors for use in
out-of-state jobs are taxable unless sold in accordance with
Section 59-12-104(33) of Tax Commission Rule R865-19S-44.

D.  If the contractor or repairman purchases all materials
and supplies from vendors who collect the Utah tax, no sales tax
license is required unless the contractor makes direct sales of
tangible personal property in addition to the work on real
property.

1.  If direct sales are made, the contractor shall obtain a
sales tax license and collect tax on all sales of tangible personal
property to final consumers.

2.  The contractor must accrue and remit tax on all
merchandise bought tax-free and converted to real property.
Books and records must be kept to account for both material
sold and material consumed.

E.  This rule does not apply to contracts where the retailer
sells and installs personal property that does not become part of
the real property.  Examples of items that remain tangible
personal property even when attached to real property are:

1.  moveable items that are attached to real property merely
for stability or for an obvious temporary purpose;

2.  manufacturing equipment and machinery and essential
accessories appurtenant to the manufacturing equipment and
machinery; and

3.  items installed for the benefit of the trade or business
conducted on the property that are affixed in a manner that

facilitates removal without substantial damage to the real
property or to the item itself.

R865-19S-59.  Sales of Materials and Services to Repairmen
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Sales of tangible personal property and services to
persons engaged in repairing or renovating tangible personal
property are for resale, provided the tangible personal property
or service becomes a component part of the repair or renovation
sold.  For example, paint sold to a body and fender shop and
used to paint an automobile is exempt from sales tax since it
becomes a component part of the repair work.

1.  Sandpaper, masking tape, and similar supplies are
subject to sales tax when sold to a repairman since these items
are consumed by the repairman rather than being sold to his
customer as an ingredient part of the repair job.  These items
shall be taxed at the time of sale if it is known that they are to be
consumed.  However, if this is not determinable at the time of
sale, these items should be purchased tax free, as set forth in
Rule R865-19S-23 and sales tax reported on the repairman’s
sales tax return covering the period during which consumption
takes place.

R865-19S-60.  Sales of Machinery, Fixtures and Supplies to
Manufacturers, Businessmen and Others Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Unless specifically exempted by statute, sales of
machinery, tools, equipment, and supplies to a manufacturer or
producer are taxable.

B.  Sales of furniture, supplies, stationery, equipment,
appliances, tools, and instruments to stores, shops, businesses,
establishments, offices, and professional people for use in
carrying on their business and professional activities are taxable.

C.  Sales of trade fixtures to a business owner are taxable
as sales of tangible personal property even if the fixtures are
temporarily attached to real property.

1.  Trade fixtures are items of tangible personal property
used for the benefit of the business conducted on the property.

2.  Trade fixtures tend to be transient in nature in that the
fixtures installed in a commercial building may vary from one
tenant to the next without substantial alteration of the building,
and the building itself is readily adaptable to multiple uses.

3.  Examples of trade fixtures include cases, shelves and
racks used to store or display merchandise.

D.  Sales tax treatment or charges for installing trade
fixtures to real property are dealt with in R865-19S-78.

E.  Sales described in A. through C. of this rule are sales to
final buyers or ultimate consumers and therefore not sales for
resale.

R865-19S-61.  Meals Furnished Pursuant to Utah Code Ann.
Section 59-12-104.

A.  The tax is imposed upon the amount paid for meals
furnished by any restaurant, cafeteria, eating house, hotel, drug
store, diner, private club, boarding house, or other place,
regardless of whether meals are regularly served to the public.

1.  By specific exemption, the following meal sales are
exempt from taxation:

a.  public elementary and secondary school meals, whether
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sold to students or the public; and
b.  inpatient meals provided at medical or nursing facilities.

Tax must be paid on the purchase price of food by nonexempt
medical or nursing facilities.

2.  Ingredients which become a component part of meals
subject to tax are construed to be purchased for resale.

B.  Where no separate charge or specific amount is paid for
meals furnished but is included in the membership dues or board
and room charges; the club, boarding house, fraternity, sorority,
or other place is considered to be the consumer of the items used
in preparing such meals.

C.  Meals served by religious or charitable institutions, and
institutions of higher education are exempt from taxation only
if the meals are not available to the general public.  The term
"available to the general public" is interpreted broadly so as to
include any restaurant, cafeteria, or other facility where service
is not restricted and monitored for a limited class of people.  The
following are guidelines for various types of meal sales:

1.  Exemption status of employee cafeterias is determined
in large measure by the availability of access to nonemployee
personnel.  In order for an exemption to apply, access to either
the specific eating area or the overall building in which the
eating facility is located must be controlled and monitored.
Merely posting signs stating that a cafeteria is for use only by
employees is not sufficient.

2.  Meals sold in cafeterias, restaurants, and other facilities
at institutions of higher education are subject to taxation if
access is made available to the general public.  The requirements
outlined in C.1. for employee cafeterias apply to facilities
operated by institutions of higher education.  Meals sold and
pre-paid pursuant to a room and board contract are not subject
to taxation.

3.  Meals sold or furnished at occasional church or charity
bazaars or fund raisers, and other similar functions are
considered isolated and occasional sales and therefore tax
exempt.

R865-19S-62.  Meal Tickets, Coupon Books, and
Merchandise Cards Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Meal tickets, coupon books, or merchandise cards sold
by persons engaged in selling taxable commodities or services
are taxable, and the tax shall be billed or collected on the selling
price at the time the tickets, books, or cards are sold.  Tax is to
be added at the subsequent selection and delivery of the
merchandise or services if an additional charge is made.

R865-19S-63.  Sales of Memorial Markers Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Sales of tombstones and grave markers, which are
embedded in sod or a concrete foundation, are considered to be
improvements to real property.  If the seller furnishes and
installs the marker, tax applies to his cost of the marker and to
his cost of installation material.  If the seller does not install the
marker, the transaction is a sale of tangible personal property
and the seller must collect tax on the full selling price, including
cutting, shaping, lettering, and polishing.

R865-19S-64.  Morticians, Undertakers and Funeral

Directors Pursuant to Utah Code Ann. Section 59-12-103.
A.  Morticians, undertakers, and funeral directors make

taxable sales of caskets, vaults, clothing, etc.  They also render
nontaxable services to their patrons.  Their purchase of
antiseptics, cosmetics, embalming fluids, and other chemicals
used in rendering professional services is taxable.

B.  If the books are kept in such a manner as to reflect the
sales of tangible personal property separate from the services
rendered, the tax attaches only to the sale of tangible personal
property.  If no separation is made of the tangible personal
property and the services rendered, the sales tax is collected
upon one-half of the total price of a standard funeral service.
This includes the casket, professional services, care of remains,
funeral coach, floral car, use of funeral car, use of funeral
chapel, and the securing of permits.

1.  Clothing, an outside grave vault, and other tangible
personal property furnished in addition to the casket must be
billed separately and the sales tax collected thereon.

R865-19S-65.  Newspapers Pursuant to Utah Code Ann.
Section 59-12-103.

A.  "Newspaper" means a publication that appears to be a
newspaper in the general or common sense.  In addition, the
publication:

1.  must be published at short intervals, daily, or weekly;
2.  must not, when its successive issues are put together,

constitute a book;
3.  must be intended for circulation among the general

public; and
4.  must contain matters of general interest and report on

current events.
B.  Purchases of tangible personal property by a newspaper

publisher are subject to sales and use tax if the property will be
used or consumed in the printing or distribution of the
newspaper.

C.  A newspaper publisher may purchase tax free for resale
any tangible personal property that becomes a component part
of the newspaper.

1.  Examples of tangible personal property that becomes a
component part of the newspaper include newsprint, ink,
staples, plastic or paper protective coverings, and rubber bands
distributed with the newspaper.

D.  Purchases of advertising inserts that will be distributed
with a newspaper are exempt from sales and use tax if the
inserts are identified with the name and date of distribution of
the newspaper.  The identification may include a multiple listing
of all newspapers that will carry the insert and the
corresponding distribution dates.

1.  Advertising inserts that are not identified as provided in
D. are exempt from sales and use tax if the newspaper maintains
a log at its place of business that lists by date and name the
inserts included in each publication.  The log may reflect all
inserts or only the inserts not otherwise identified with the
newspaper in accordance with D.

R865-19S-66.  Optometrists,  Opticians, and
Ophthalmologists Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Optometrists and ophthalmologists are deemed to be
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persons engaged primarily in rendering personal services.  These
services consist of the examination and treatment of eyes.
Glasses, contact lenses, or other tangible personal property such
as sunglasses, or cleaning solutions sold by optometrists and
ophthalmologists are taxable and tax must be collected from the
patient or buyer.  Invoices or receipts must show the charges for
personal services separate from the charges for tangible personal
property and the sales tax thereon.  If an optometrist or
ophthalmologist does not provide separate charges for personal
services and sales of tangible personal property, sales tax shall
be charged on the entire amount.

B.  All sales of tangible personal property to optometrists
or ophthalmologists for use or consumption in connection with
their services are subject to sales or use tax.

C.  Opticians are makers of or dealers in optical items and
instruments and fill prescriptions written by optometrists and
ophthalmologists.  Opticians are engaged in the business of
selling tangible personal property and personal services
rendered by them are considered as merely incidental thereto.
Opticians are required to collect the sales tax on all their sales
of tangible personal property.

R865-19S-68.  Premiums, Gifts, Rebates, and Coupons
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
103.

A.  Donors of articles of tangible personal property, which
are given away as premiums or otherwise, are regarded as the
users or consumers thereof and the sale to them is a taxable sale.
Exceptions to this treatment are items of tangible personal
property donated to or provided for use by exempt organizations
who would qualify for exemption under R865-19S-43 or R865-
19S-54 if a sale of such items were made to them.  An item
given away as a sales incentive is exempt to the donor if the sale
of that item would have been exempt.  An example is prescribed
medicine given away by a drug manufacturer.

B.  When a retailer making a retail sale of tangible personal
property which is subject to tax gives a premium together with
the tangible personal property sold, the transaction is regarded
as a sale of both articles to the purchaser, provided the delivery
of such premium is certain and does not depend upon chance.

C.  Where a retailer is engaged in selling tangible personal
property which is not subject to tax and furnishes a premium
with the property sold, the retailer is the consumer of the
premium furnished.

D.  If a retailer accepts a coupon for part or total payment
for a taxable product and is reimbursed by a manufacturer or
another party, the total sales value, including the coupon
amount, is subject to sales tax.

E.  A coupon for which no reimbursement is received is
considered to be a discount and the taxable amount is the net
amount paid by the customer after deducting the value of the
coupon.

F.  Manufacturer rebates on sales of tangible personal
property are considered as a discount and the taxable amount is
the net amount paid by the customer after deducting the rebate.
If the manufacturer’s rebate is certain at the time of sale, tax
should be charged only on the net amount of the sale; otherwise,
tax is charged on the total before the rebate credit, and then later
refunded to the customer when proof of rebate is given to the

dealer for his file.
1.  If the rebate is applied as part of the down payment, it

must be segregated on the buyer’s order, invoice, or other sales
document from any cash down payment.  Since the tax base for
collection is reduced by the amount of the rebate, the rebate
must be shown separately and identified for sales tax
computation and subsequent audit verification.  Care must be
taken to avoid a double deduction if the gross sales price on the
sales document has already been reduced by the rebate amount.

G.  If a retailer agrees to furnish a free item in conjunction
with the sale of an item, the sales tax applies only to the net
amount due.  If sales tax is computed on both items and only the
sales value of the free item is deducted from the bill, excess
collection of sales tax results.  The vendor is then required to
follow the procedure outlined in R865-19S-16 and remit any
excess sales tax collected.

H.  Any coupon with a fixed price limit must be deducted
from the total bill and sales tax computed on the difference.  For
example, if a coupon is redeemed for two $6 meals, but the
value of the free meal is limited to $5, the $12 is rung up and
the $5 deducted, resulting in a taxable sale of $7.

R865-19S-70.  Sales Incidental To The Rendition of Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A.  Persons engaged in occupations and professions which
primarily involve the rendition of services upon the client’s
person and incidentally dispense items of tangible personal
property are regarded as the consumers of the tangible personal
property dispensed with the services.  Physicians, dentists,
beauticians, barbers, etc., are examples of persons in this
category.

B.  Prescription medicines are exempt from sales and use
taxes.

R865-19S-71.  Transportation Charges in Connection With
the Sale of Tangible Personal Property Pursuant to Utah
Code Ann. Sections 59-12-103 and 59-12-104.

A.  To qualify for the sales tax exemption for movements
of freight by common carrier, transportation charges must
satisfy all of the following conditions:

1.  Shipment must take place by means of common carrier.
2.  Charges must be segregated and listed separately.
3.  Charges must reflect the actual cost of shipping the

particular tangible personal property by common carrier.
4.  Shipment of the tangible personal property must take

place after passage of title.
a)  Shipment of the tangible personal property takes place

after passage of title if the terms of the sale or lease are F.O. B.
origin or F.O.B. shipping point.

b)  If the invoice does not indicate an F.O.B. point, and a
common carrier is used, it is assumed the terms are F.O.B.
origin.

c)  In all other cases, the shipment of tangible personal
property takes place before passage of title.

B.  If shipment of the tangible personal property occurs
before the passage of title, shipping costs, to the extent included
in the sales price of the item, and regardless of whether they are
segregated on the invoice, shall be included in the sales and use
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tax base.

R865-19S-72.  Trade-ins and Exchanges Pursuant to Utah
Code Ann. Section 59-12-102.

A.  An even exchange of tangible personal property for
tangible personal property is exempt from tax.  When a person
takes tangible personal property as part payment on a sale of
tangible personal property, sales or use tax applies only to any
consideration valued in money which changes hands.

B.  For example, if a car is sold for $8,500 and a credit of
$6,500 is allowed for a used car taken in trade, the sales or use
tax applies to the difference, or $2,000 in this example.
Subsequently, when the used car is sold, tax applies to the
selling price less any trade-in at that time.

C.  An actual exchange of tangible personal properties
between two persons must be made before the exemption
applies.  For example, there is no exchange if a person sells his
car to a dealer and the dealer holds the credit to apply on a
purchase at a later date; there are two separate transactions, and
tax applies to the full amount of the subsequent purchase if and
when it takes place.

R865-19S-73.  Trustees, Receivers, Executors,
Administrators, Etc. Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Trustees, receivers, assignees, executors, and
administrators, who -- by virtue of their appointment -- operate,
manage, or control a business making taxable sales or leases of
tangible personal property, or performing taxable services, must
collect and remit sales tax on the total taxable sales even though
such sales are made in liquidation.

R865-19S-74.  Vending Machines Pursuant to Utah Code
Ann. Section 59-12-104.

A.  Persons operating vending machines are deemed to be
retailers and selling articles of tangible personal property.  The
total sales from vending machine operations are considered the
total selling price of the tangible personal property distributed
in connection with their operations and must be reported as the
amount of sales subject to tax.

B.  Persons operating vending machines selling food,
beverages, and dairy products in which the proceeds of each sale
do not exceed $1, and who do not report an amount equal to
150% of the cost of items as goods consumed, are subject to the
requirements of A.

C.  For purposes of the 150% of cost formula in Section
59-12-104(3), "cost" is defined as follows.

1.  In the case of retailers, cost is the total purchase price
paid for products, including any packaging and incoming
freight.

2.  In the case of a manufacturer, cost includes the
following items:

a) acquisition costs of materials and packaging, including
freight;

b) direct manufacturing labor; and
c) utility expenses, if a sales tax exemption has been

granted on utility purchases.
D.  Operators of vending machines, if they so desire, may

divide the tax out and sell items at fractional parts of a cent,

providing their records so indicate.
E.  Where machines vending taxable items are owned by

persons other than the proprietor of a place of business in which
the machine is placed and the person owning the machine has
control over the sales made by the machine, evidenced by
collection of the money, the owner is required to secure a sales
tax license.  One license is sufficient for all such machines.  A
statement in substantially the following form must be
conspicuously affixed upon each vending machine:

"This machine is operated under Utah Sales Tax License
No.   "

R865-19S-75.  Sales by Photographers, Photo Finishers, and
Photostat Producers and Engravers Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Photographers, photofinishers, and photostat producers
are engaged in selling tangible personal property and rendering
services such as developing, retouching, tinting, or coloring
photographs belonging to others.

1.  Persons described in this rule must collect tax on all of
the above services and on all sales of tangible personal property,
such as films, frames, cameras, prints, etc.

B.  Sales of tangible personal property by photoengravers,
electrotypers, and wood engravers to printers, advertisers, or
other persons who do not resell such property but use or
consume it in the process of producing printed matter are
taxable sales.  The value or worth of the services or processing
which go into their production is of no moment, and it is
immaterial that each sale is upon a special order for a particular
customer.

1.  Electrotypes and engravings are manufactured articles
of merchandise and are sold as such and not as a service.  No
deduction is allowed on account of the cost of the property sold,
labor, service, or any other expense.

R865-19S-76.  Painters, Polishers, Car Washers, Etc.
Pursuant to Utah Code Ann. Section 59-12-103 and 59-12-
104.

A.  Charges for painting, polishing, washing, cleaning, and
waxing tangible personal property are subject to tax, and no
deduction is allowed for the service involved.

B.  Sales of paint, wax, or other material which becomes a
part of the customer’s tangible personal property, to persons
engaged in the business of painting and polishing of tangible
personal property are exempt as sales for resale.  However, the
vendor of these items must be given a resale certificate as
provided for in Rule R865-19S-23.

C.  Sales of soap, washing mitts, polishing cloths, spray
equipment, sand paper, and similar items to painters, polishers,
car washes, etc., are sales to the final consumer and are subject
to tax.

R865-19S-78.  Charges for Labor to Repair, Renovate, and
Install Tangible Personal Property Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Charges for installation labor.
1.  Amounts paid or charged for labor for installing

tangible personal property in connection with other tangible
personal property are subject to tax.
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2.  Separately stated charges for labor to install personal
property to real property are not subject to tax, regardless of
whether the personal property becomes part of the real property.
On-site assembly that does not involve affixing the tangible
personal property to real property is not installation within the
meaning of this rule.

B.  Charges for labor to repair, renovate, wash, or clean.
1. Charges for labor to repair, renovate, wash, or clean

tangible personal property are subject to sales tax.  Parts or
materials used to repair, renovate, wash, or clean tangible
personal property that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

a) Labor for cleaning and blocking hats is taxable under the
provisions of the act imposing a tax on dry cleaning services.

b)  Motor vehicles, trailers, contractors’ equipment, drilling
equipment, commercial equipment, railroad cars and engines,
radio and television sets, watches, jewelry, clothing and
accessories, shoes, tires and tubes, office equipment, furniture,
bicycles, sporting equipment, boats and household appliances
not permanently attached to a house or building are examples of
tangible personal property upon which the sales or use tax
applies when repaired, washed, cleaned, renovated, or installed
in connection with other tangible personal property.

c) Labor charges for cleaning and washing tangible
personal property held in resale inventory are not taxable.  An
example is the cleaning, washing, or detailing of a new or used
car in a dealer’s inventory.

2.  Charges for labor to service, repair or renovate real
property, improvements, or items of personal property that are
attached to real property so as to be considered real property are
not subject to sales tax.  The determination of whether parts,
materials or other items are sold or used in the service, repair, or
renovation of real property shall be made in accordance with
R865-19S-58.  Exempt labor charges must be separately stated
on the invoice or the entire charge for labor and parts is taxable.

a)  For purposes of B., fixtures, trade fixtures, equipment,
or machinery permanently attached to real property shall be
treated as real property while so attached, but shall revert to
personal property when severed from the real property.

b)  Mere physical attachment is not enough to indicate
permanent attachment.  Portable or movable items that are
attached merely for convenience, stability or for an obvious
temporary purpose are considered personal property, even when
attached to real property.

c)  An item is considered permanently attached if:
(i)  attachment is essential to the operation or use of the

item and the manner of attachment suggests that the item will
remain affixed in the same place over the useful life of the item;
or

(ii)  removal would cause substantial damage to the item
itself or require substantial alteration or repair of the structure to
which it is affixed.

d)  If an item is attached to real property so that it is treated
as real property for purposes of this rule, its accessories are also
treated as real property if the accessories are essential to the
operation of the item and installed solely to serve the operation
of the item.

e)  An item or part of an item may be temporarily detached

from real property for on-site repairs without losing its real
property status, but an item that is detached from the premises
and removed from the site temporarily or permanently reverts to
personal property.

C.  Charges made for lubrication of motor vehicles are
taxable as sales of tangible personal property.

D.  Sales of extended warranty agreements.
1.  Sales of extended warranty agreements or service plans

are taxable, and tax must be collected at the time of the sale of
the agreement.  The payment is considered to be for future
repair, which would be taxable.  If the extended warranty
agreement covers parts as well as labor, any parts that are
exempt from sales tax pursuant to Section 59-12-104 must be
separately stated on the invoice or the entire charge under the
extended warranty agreement is taxable.  Repairs made under an
extended warranty plan are exempt from tax, even if the plan
was sold in another state.

a)  Repair parts provided and services rendered under the
warranty agreements or service plans are not taxable because the
tax is considered prepaid as a result of taxing the sale of the
warranty or service plan when it was sold.

b)  If the customer is required to pay for any parts or labor
at the time of warranty service, sales tax must be collected on
the amount charged to the customer.  Sales tax must also be
collected on any deductibles charged to customers for their
share of the repair work done under the warranty agreement.
Parts or materials that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

2.  Extended warranties on items of tangible personal
property that are converted to real property are not taxable.
However, the taxable nature of parts and other items of tangible
personal property provided in conjunction with labor under an
extended warranty service shall be determined in accordance
with R865-19S-58.

R865-19S-79.  Tourist Home, Hotel, Motel, or Trailer Court
Accommodations and Services Defined Pursuant to Utah
Code Ann. Sections 59-12-103, 59-12-301, 59-12-352, and 59-
12-353.

A.  The following definitions shall be used for purposes of
administering the sales tax on accommodations and transient
room taxes provided for in Sections 59-12-103, 59-12-301, 59-
12-352, and 59-12-353.

1.  "Tourist home," "hotel," or "motel" means any place
having rooms, apartments, or units to rent by the day, week, or
month.

2.  "Trailer court" means any place having trailers or space
to park a trailer for rent by the day, week, or month.

3.  "Trailer" means house trailer, travel trailer, and tent
trailer.

4.  "Accommodations and services charges" means any
charge made for the room, apartment, unit, trailer, or space to
park a trailer, and includes charges made for local telephone,
electricity, propane gas, or similar services.

R865-19S-80.  Printers’ Purchases and Sales Pursuant to
Utah Code Ann. Section 59-12-103.

A.  Definitions.
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1.a)  "Pre-press materials" means materials that:
(1)  are reusable;
(2)  are used in the production of printed matter;
(3)  do not become part of the final printed matter; and
(4)  are sold to the customer.
b)  Pre-press materials include film, magnetic media,

compact disks, typesetting paper, and printing plates.
2.a)  "Printer" means a person that reproduces multiple

copies of images, regardless of the process employed or the
name by which that person is designated.

b)  A printer includes a person that employs the processes
of letterpress, offset, lithography, gravure, engraving,
duplicating, silk screen, bindery, or lettership.

B.  Purchases by a printer.
1.  Purchases of tangible personal property by a printer are

subject to sales and use tax if the property will be used or
consumed by the printer.

a)  Examples of tangible personal property used or
consumed by the printer include conditioners, solvents,
developers, and cleaning agents.

2.  A printer may purchase tax free for resale any tangible
personal property that becomes a component part of the finished
goods for resale.

a)  Examples of tangible personal property that becomes a
component part of the finished goods for resale include glue,
stitcher wire, paper, and ink.

3.  A printer may purchase pre-press materials tax free if
the printer’s invoice, or other written material provided to the
purchaser, states that reusable pre-press materials are included
with the purchase.  A description and the quantity of the actual
items used in the order is not necessary.  The statement must not
restrict the customer from taking physical possession of the pre-
press materials.

4.  The tax treatment of a printer’s purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

C.  Sales by a printer.
1.  Except as provided in this Subsection C., a printer shall

collect sales and use tax on the following:
a)  charges for printed material, even though the paper may

be furnished by the customer;
b)  charges for envelopes;
c)  charges for services performed in connection with the

printing or the sale of printed matter, such as cutting, folding,
binding, addressing, and mailing;

d)  charges for pre-press materials purchased tax exempt by
the printer; and

e)  charges for reprints and proofs.
2.  Charges for postage are not subject to sales and use tax.
3.  Sales by a printer are exempt from sales and use tax if:
a)  the sale qualifies for exemption under Section 59-12-

104; and
b)  the printer obtains from the purchaser a certificate as set

forth in rule R865-19S-23.
4.  If the printer’s customer is purchasing printed material

for resale, but will not resell the pre-press materials, the printer
must collect sales and use tax on the pre-press materials.

5.  If printed material is shipped outside of the state,
charges for pre-press materials are exempt from sales tax as a

sale of goods sold in interstate commerce only if the pre-press
materials are physically shipped out of state with the printed
material.  If pre-press materials are retained in the state by the
printer for any reason, the pre-press materials do not qualify for
the sales tax exemption for goods sold in interstate commerce,
and as such, the printer must collect sales tax on the part of the
transaction relating to the pre-press materials.

D.  If a sale by a printer consists of items that are subject
to sales and use tax as well as items or services that are not
taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-81.  Sale of Art Pursuant to Utah Code Ann.
Section 59-12-103.

A.  Art dealers and artists selling paintings, drawings,
etchings, statues, figurines, etc., to final consumers must collect
tax, whether an object is sold from an inventory or is created
upon special order. The value or worth of the services to
produce the art object are an integral part of the value of the
tangible personal property upon completion and no deduction
for such services may be made in determining the amount which
is subject to tax.

B.  Paints, canvases, frames, sculpture ingredients, and
items becoming part of the finished product may be purchased
tax-free if used in a painting or other work of art for resale.

1.  Brushes, easels, tools, and similar items are consumed
by the artist, and tax must be paid on the purchase of these
items.

R865-19S-82.  Demonstration, Display, and Trial Pursuant
to Utah Code Ann. Section 59-12-104.

A.  Tangible personal property purchased by a wholesaler
or a retailer and held for display, demonstration or trial in the
regular course of business is not subject to tax.

Examples of this are a desk bought by an office supply firm
and placed in a window display, or an automobile purchased by
an auto dealer and assigned to a salesman as a demonstrator.
Sales tax applies to any rental charges made to the salesman for
use of a demonstrator.

B.  Sales tax applies to these charges even though all or
part of the charge may be waived if such waiver is dependent
upon the salesman performing certain services or reaching a
certain sales quota or some similar contingency.

C.  Sales tax applies to items purchased primarily for
company or personal use and only casually used for
demonstration purposes.

1.  For example, wreckers or service trucks used by a parts
department, are subject to tax even though they are
demonstrated occasionally.  Also, automobiles assigned to
nonsales personnel such as a service manager, an office
manager, an accountant, an officer’s spouse, or a lawyer are
subject to tax.

a.  For motor vehicle dealers using certain vehicles
withdrawn from inventory for periods not exceeding one year,
the tax liability is deemed satisfied if the dealer remits sales or
use tax on each such vehicle based on its lease value while so
used.

(1)  Only motor vehicles provided or assigned to company
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personnel or to exempt entities qualify for this treatment.  For
vehicles donated to religious, charitable, or government
institutions, see Rule R865-19S-68.

(2)  The monthly lease value is the manufacturer’s invoice
price to the dealer, divided by 60.

(3)  Records must be maintained to show when each
vehicle is placed in use, to whom assigned or provided, lease
value computation, tax remitted, when removed from service
and when returned to inventory for resale.

(4)  Vehicles used for periods exceeding one year are
subject to tax on the dealer’s acquisition cost.

2.  An exception is an item held for resale in the regular
course of business and used for demonstration a substantial
amount of time.  Records must be maintained to show the
manner of demonstration involved if exemption is claimed.

D.  Normally, vehicles will not be allowed as
demonstrators if they are used beyond the new model year by a
new-car dealer or if used for more than six months by a used-car
dealer.

1.  Tax will apply if these conditions are not met, unless it
is shown that these guidelines are not applicable in a given
instance.  In this case consideration will be given to the
circumstances surrounding the need for a demonstrator for a
longer period of time.

R865-19S-83.  Pollution Control Facilities Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Since certification of a pollution control facility may
not occur until a firm contract has been entered into or
construction has begun, tax should be paid on all purchases of
tangible personal property or taxable services that become part
of a pollution control facility until the facility is certified, and
invoices and records should be retained to show the amount of
tax paid. Upon verification of the amount of tax paid for
pollution control facilities and verification that a certificate has
been obtained, the Tax Commission will refund the taxes paid
on these purchases.

1.  Claims for refund of tax paid prior to certification must
be filed within 180 days after certification of a facility. Refund
claims filed within this time period will have interest added at
the rate prescribed in Section 59-1-402 from the date of the
overpayment.

2.  If claims for refund are not filed within 180 days after
certification of a facility, it is assumed the delay was for
investment purposes, and interest shall be added at the rate
prescribed in Section 59-1-402 however, interest will not begin
to accrue until 30 days after receipt of the refund request.

B.  After the facility is certified, qualifying purchases
should be made without paying tax by providing an exemption
certificate to the vendor.

1.  If sales tax is paid on qualifying purchases for certified
pollution control facilities, it will be deemed that the
overpayment was made for the purpose of investment.
Accordingly, interest, at the rate prescribed in Section 59-1-402,
will not begin to accrue until 30 days after receipt of the refund
request.

C.  In the event part of the pollution control facility is
constructed under a real property contract by someone other
than the owner, the owner should obtain a statement from the

contractor certifying the amount of Utah sales and use tax paid
by the contractor and the location of the vendors to whom tax
was paid, and the owner will then be entitled to a refund of the
tax paid and included in the contract.

D.  The owner shall apply to the Tax Commission for a
refund using forms furnished by the Tax Commission.  The
claim for refund must contain sufficient information to support
the amount claimed for credit and show that the tax has in fact
been paid.

E.  The owner shall retain records to support the claim that
the project is qualified for the exemption.

R865-19S-85.  Sales and Use Tax Exemptions for New or
Expanding Operations and Normal Operating Replacements
Pursuant to Utah Code Ann. Section 59-12-104.

A.  Definitions:
1.  "Establishment" means an economic unit of operations,

that is generally at a single physical location in Utah, where
qualifying manufacturing processes are performed.  If a business
operates in more than one location (e.g., branch or satellite
offices), each physical location is considered separately from
any other locations operated by the same business.

2.  "Machinery and equipment" means:
a)  electronic or mechanical devices incorporated into a

manufacturing process from the initial stage where actual
processing begins, through the completion of the finished end
product, and including final processing, finishing, or packaging
of articles sold as tangible personal property.  This definition
includes automated material handling and storage devices when
those devices are part of the integrated continuous production
cycle; and

b)  any accessory that is essential to a continuous
manufacturing process.  Accessories essential to a continuous
manufacturing process include:

(i)  bits, jigs, molds, or devices that control the operation
of machinery and equipment; and

(ii)  gas, water, electricity, or other similar supply lines
installed for the operation of the manufacturing equipment, but
only if the primary use of the supply line is for the operation of
the manufacturing equipment.

3.  "Manufacturer" means a person who functions within a
manufacturing facility.

4a)  "New or expanding operations" means:
(i)  the creation of a new manufacturing operation in this

state; or
(ii)  the expansion of an existing Utah manufacturing

operation if the expanded operation increases production
capacity or is substantially different in nature, character, or
purpose from that manufacturer’s existing Utah manufacturing
operation.

b)  The definition of new or expanding operations is
subject to limitations on normal operating replacements.

c)  A manufacturer who closes operations at one location
in this state and reopens the same operation at a new location
does not qualify for the new or expanding operations sales and
use tax exemption without demonstrating that the move meets
the conditions set forth in A.4.a).  Acquisitions of machinery
and equipment for the new location may qualify for the normal
operating replacements sales and use tax exemption if they meet
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the definition of normal operating replacements in A.5.
5.  "Normal operating replacements" includes:
a)  new machinery and equipment or parts, whether

purchased or leased, that have the same or similar purpose as
machinery or equipment retired from service due to wear,
damage, destruction, or any other cause within 12 months before
or after the purchase date, even if they improve efficiency or
increase capacity.

b) if existing machinery and equipment or parts are kept for
backup or infrequent use, any new, similar machinery and
equipment or parts purchased and used for the same or similar
function.

B.  The sales and use tax exemptions for new or expanding
operations and normal operating replacements apply only to
purchases or leases of tangible personal property used in the
actual manufacturing process.

1.  The exemptions do not apply to purchases of real
property or items of tangible personal property that become part
of the real property in which the manufacturing operation is
conducted.

2.  Purchases of qualifying machinery and equipment or
normal operating replacements are treated as purchases of
tangible personal property under R865-19S-58, even if the item
is affixed to real property upon installation.

C.  Machinery and equipment or normal operating
replacements used for a nonmanufacturing activity qualify for
the exemption if the machinery and equipment or normal
operating replacements are primarily used in manufacturing
activities.  Examples of nonmanufacturing activities include:

1.  research and development;
2.  refrigerated or other storage of raw materials,

component parts, or finished product; or
3.  shipment of the finished product.
D.  Where manufacturing activities and nonmanufacturing

activities are performed at a single physical location, machinery
and equipment or normal operating replacements purchased for
use in the manufacturing operation are eligible for the sales and
use tax exemption for new or expanding operations or for
normal operating replacements if the manufacturing operation
constitutes a separate and distinct manufacturing establishment.

1.  Each activity is treated as a separate and distinct
establishment if:

a)  no single SIC code includes those activities combined;
or

b)  each activity comprises a separate legal entity.
2.  Machinery and equipment or normal operating

replacements used in both manufacturing activities and
nonmanufacturing activities qualify for the exemption for new
or expanding operations or for normal operating replacements
only if the machinery and equipment or normal operating
replacements are primarily used in manufacturing activities.

E.  Charges for labor to repair, renovate, or install tangible
personal property shall be taxable or tax exempt as provided in
R865-19S-78.

F.  The manufacturer shall retain records to support the
claim that the machinery and equipment or normal operating
replacements are qualified for exemption from sales and use tax
under the provisions of this rule and Section 59-12-104.

G.  Vendors are required to obtain a tax exemption

certificate upon which the purchaser certifies that the use of the
machinery and equipment or normal operating replacements
qualifies for exemption under Title 59, Chapter 12.  Vendors
must obtain a separate tax exemption certificate, or a purchase
order that incorporates the appropriate language, including
authorized signature, date and title, of the tax exemption
certificate, from the purchaser for each purchase of exempt
machinery and equipment, at the time of purchase.

H.  If a purchase consists of items that are exempt from
sales and use tax under this rule and Section 59-12-104, and
items that are subject to tax, the tax exempt items must be
separately stated on the invoice or the entire purchase will be
subject to tax.

R865-19S-86.  Monthly Payment of Sales Taxes Pursuant to
Utah Code Ann. Section 59-12-108.

A.  Definitions:
1.  "Cash equivalent" means either:
a)  cash;
b)  wire transfer; or
c) cashier’s check drawn on the bank in which the Tax

Commission deposits sales tax receipts.
2.  "Fiscal year" means the year commencing on July 1 and

ending the following June 30.
3.  "Mandatory filer" means a vendor who meets the

threshold requirements for monthly filing and remittance of
sales taxes or for electronic funds transfer (EFT) remittance of
sales taxes.

4. For purposes of the monthly filing and the electronic
remittance of sales taxes, the term "tax liability for the previous
year" means the tax liability for the previous calendar year.

B.  The determination that a vendor is a mandatory filer
shall be made by the Tax Commission at the end of each
calendar year and shall be effective for the fiscal year.

C.  A vendor who meets the qualifications for a mandatory
filer but does not receive notification from the Tax Commission
to that effect, is not excused from the requirements of monthly
filing and remittance or EFT remittance.

D.  Mandatory filers shall also file and remit any waste tire
fees and transient room, resort communities, and tourism,
recreation, cultural, and convention facilities taxes to the
commission on a monthly basis or by EFT, respectively.

E.  Vendors who are not mandatory filers may elect to file
and remit their sales taxes to the commission on a monthly
basis, or remit sales taxes by EFT, or both.

1.  The election to file and remit sales taxes on a monthly
basis or to remit sales taxes by EFT is effective for the
immediate fiscal year and every fiscal year thereafter unless the
Tax Commission receives written notification prior to the
commencement of a fiscal year that the vendor no longer elects
to file and remit sales taxes on a monthly basis, or to remit sales
taxes by EFT, respectively.

2.  Vendors who elect to file and remit sales taxes on a
monthly basis, or to remit sales taxes by EFT, are subject to the
same requirements and penalties as mandatory filers.

3.  Vendors who elect to file and remit sales taxes on a
monthly basis are entitled to reimbursement for the cost of
collecting and remitting sales taxes on a monthly basis.

F.  Vendors who are mandatory filers may request deletion
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of their mandatory filer designation if they do not expect to
accumulate a $50,000 sales tax liability for the current calendar
year.

1.  The request must be accompanied by documentation
clearly evidencing that the business that led to the $50,000 tax
liability for the previous year will not recur.

2.  The request must be made prior to the commencement
of a fiscal year.

3.  If a vendor’s request is approved and the vendor does
accumulate a $50,000 sales tax liability, a similar request by that
vendor the following year shall be denied.

G.  No reimbursement is allowed for the monthly filing and
remittance of waste tire fees or transient room, resort
communities, and tourism, recreation, cultural, and convention
facilities taxes.

H.  Only vendors who file monthly and remit on a timely
basis and in the required manner, are entitled to reimbursement
for the cost of collecting and remitting sales taxes.

I.  Vendors who are required to remit sales tax by EFT
may, following approval by the Tax Commission, remit a cash
equivalent in lieu of the EFT.

1.  Approval for remittance by cash equivalent shall be
limited to those vendors who are able to establish that
remittance by EFT would cause a hardship to their organization.

2.  Requests for approval shall be directed to the Deputy
Executive Director of the Tax Commission.

3.  Vendors who receive approval to remit their sales taxes
by cash equivalent shall ensure that the cash equivalent is
received at the Tax Commission’s main office no later than three
working days prior to the due date of the sales tax.

J.  Vendors who are required to remit sales taxes by EFT,
but remit these taxes by some means other than EFT or a Tax
Commission approved cash equivalent, are not entitled to
reimbursement for the cost of collecting and remitting sales
taxes and are subject to penalties.

K.  Prior to remittance of sales taxes by EFT, a vendor shall
complete an EFT agreement with the Tax Commission.  The
EFT Agreement shall indicate that all EFT payments shall be
made in one of the following manners.

1.  Except as provided in K.2., vendors shall remit their
EFT payment by an ACH-debit transaction through the National
Automated Clearing House Association (NACHA) system CCD
application.

2.  If an organization’s bylaws prohibit third party access to
its bank account or extenuating circumstances exist, a vendor
may remit its EFT payment by an ACH-credit with tax payment
addendum transaction through the NACHA system CCD Plus
application.

L.  In unusual circumstances, a particular EFT payment
may be accomplished in a manner other than that specified in K.
Use of any manner of remittance other than that specified in K.
must be approved by the Tax Commission prior to its use.

R865-19S-87.  Government-Owned Tooling and Equipment
Exemption Pursuant to Utah Code Ann. Section 59-12-104.

A.  As used in Utah Code Ann. Section 59-12-104(6), and
for the purpose of this rule:

1.  "Tooling" means jigs, dies, fixtures, molds, patterns,
taps, gauges, test equipment, other equipment, and other similar

manufacturing aids generally available as stock items.
2.  "Special Tooling" means jigs, dies, fixtures, molds,

patterns, taps, gauges, other equipment and manufacturing aids,
and all components of these items that are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or performing particular services.

3.  "Support equipment" means implements or devices that
are required to inspect, test, service, adjust, calibrate, appraise,
transport, safeguard, record, gauge, measure, repair, overhaul,
assemble, disassemble, handle, store, actuate or otherwise
maintain the intended functional operation status of an
aerospace electronic system.

4.  "Special test equipment" means either single or
multipurpose integrated test units engineered, designed,
fabricated, or modified to accomplish special purpose testing in
performing a contract.  These testing units may be electrical,
electronic, hydraulic, pneumatic, or mechanical.  Or they may
be items or assemblies of equipment that are mechanically,
electrically, or electronically interconnected so as to become a
new functional entity, causing the individual item or items to
become interdependent and essential in performing special
purpose testing in the development or production of peculiar
supplies or services.

B.  The effective date of this rule is July 1, 1986.

R865-19S-90.  Telephone Service Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Definitions.
1.  "Interstate" means a transmission that originates in this

state but terminates in another state, or a transmission that
originates in another state but terminates in this state.

2.  "Intrastate" means a transmission that originates and
terminates in this state, even if the route of the transmission
signal itself leaves and reenters the state.  Prepaid telephone
services or service contracts are presumed to be used for
intrastate telephone services unless the service contract is sold
exclusively for use in interstate communications.

3.  "Private communication services" means a telephone
service that entitles subscribers or users to use a communication
line or channel or group of lines or channels.

4.  "Two-way transmission" includes any services provided
over a public switched network.

B.  Taxable telephone service charges include:
1.  subscriber access fees;
2.  charges for optional telephone features, such as call

waiting, caller ID, and call forwarding; and
3.  nonrecurring charges that are ordinarily charged to

subscribers only once or only under exceptional circumstances,
including charges to:

a)  establish, change, or disconnect telephone service or
optional features; and

b)  install or repair telephone equipment that retains its
character as tangible personal property under R865-19S-58 and
R865-19S-78.

C.  Nontaxable charges include:
1.  refundable subscriber deposits, interest, and late

payment penalties;
2.  charges for interstate long distance or toll calls;
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3.  telephone answering services received or relayed by a
human operator;

4.  charges to install or repair subscriber equipment that is
regarded as real property under R865-19S-58 and R865-19S-78;

5.  charges levied on subscribers to fund or subsidize
special telephone services, including 911 service, special
communications services for the deaf, and special telephone
service for low income subscribers;

6.  subscriber charges for cable or satellite television
transmissions, unless those charges are considered user fees
under R865-19S-108;

7.  contributions in aid of construction, land development
fees, payments in lieu of land development fees, and special
plant construction and relocation charges; and

8.  charges for one-way pager services.

R865-19S-91.  Sales of Tangible Personal Property to
Government Project Managers and Supply Contractors
Pursuant to Utah Code Ann. Sections 59-12-102, 59-12-103,
and 59-12-104.

A.  Sales of tangible personal property or services as
defined in Sections 59-12-102 and 59-12-103 to federal, state,
or municipal government facilities managers or supply
contractors, who are not employees or agents of that government
entity, are subject to sales or use tax if the manager or contractor
uses or consumes the property.  Tax is due even though a
contract vests title in the government.

B.  A person qualifies as an agent for purchasing on behalf
of a government entity if the person and the government entity
enter into a contract that includes the following conditions:

1.  The person is officially designated as the government
entity’s purchasing agent by resolution of the government entity;

2.  The person identifies himself as a purchasing agent for
the government entity;

3.  The purchase is made on purchase orders that indicate
the purchase is made by or on behalf of the government entity
and the government entity is responsible for the purchase price;

4.  The transaction is approved by the government entity;
and

5.  Title passes directly to the government entity upon
purchase.

C.  If the government entity makes a direct payment to the
vendor for the tangible personal property or services, the sale is
made to the government entity and not to the facilities manager
or the supply contractor.  In that case, the sale is not subject to
sales tax.

D.  Certain purchases made by aerospace or electronic
industry contractors dealing with the United States are exempted
by Section 59-12-104(17) and further covered by R865-19S-87.
Therefore, these industry purchases are not covered by this rule.

R865-19S-92.  Computer Software and Other Related
Transactions Pursuant to Utah Code Ann. Section 59-12-103.

A.  Definitions:
1.  "Canned computer software" or "prewritten computer

software" means a program or set of programs that can be
purchased and used without modification and has not been
prepared at the special request of the purchaser to meet their
particular needs.

2.  "Custom computer software" means a program or set of
programs designed and written specifically for a particular user.
The program must be customer ordered and can incorporate
preexisting routines, utilities or similar program components.
The addition of a customer name or account titles or codes will
not constitute a custom program.

3.  "Computer-generated output" means the microfiche,
microfilm, paper, discs, tapes, molds, or other tangible personal
property generated by a computer.

4.  "License agreement" means the same as a lease or rental
of computer software.

5.  "Tangible personal property" includes canned computer
software.

B.  The sale, rental or lease of canned or prewritten
computer software constitutes a sale of tangible personal
property and is subject to the sales or use tax regardless of the
form in which the software is purchased or transferred.
Payments under a license agreement are taxable as a lease or
rental of the software package.  Charges for software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of canned or prewritten software
are taxable.

C.  The sale, rental or lease of custom computer software
constitutes a sale of personal services and is exempt from the
sales or use tax, regardless of the form in which the software is
purchased or transferred.  Charges for services such as software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of custom software are not taxable.

D.  Charges for services to modify or adapt canned
computer software or prewritten computer software to a
purchaser’s needs or equipment are not taxable if the charges are
separately stated and identified.

E.  The sale of computer generated output is subject to the
sales or use tax if the primary object of the sale is the output and
not the services rendered in producing the output.

F.  This rule cites the most common types of transactions
involving computer software and it should not be construed to
be all inclusive but merely illustrative in nature.

R865-19S-93.  Waste Tire Recycling Fee Pursuant to Utah
Code Ann. Section 19-6-808.

A.  The waste tire recycling fee shall be paid by the retailer
to the State Tax Commission at the same time and in the same
manner as sales and use tax returns are filed.  The sales tax
account number will also be the recycling fee account number.
A separate return form will be provided.

1.  The tire recycling fee will be imposed at the same time
the sales tax is imposed.  For example, if tires are purchased for
resale either as part of a vehicle sale or to be sold separately by
a vehicle dealer, the recycling fee and the sales tax would be
collected by the dealer at the time the vehicle is sold.  If sales
tax is paid to a tire retailer by a vehicle dealer when tires are
purchased, the recycling fee will also be paid by the vehicle
dealer to the tire retailer.

2.  Where tires are sold to entities exempt from sales tax,
the exempt entity must still pay the recycling fee.

B.  The recycling fee is not considered part of the sales
price of the tire and is not subject to sales or use tax.

C.  Wholesalers purchasing tires for resale are not subject
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to the fee.
D.  Tires sold and delivered out of state are not subject to

the fee.
E.  Tires purchased from out of state vendors are subject to

the fee.  The fee must be reported and paid directly to the Tax
Commission in conjunction with the use tax.

R865-19S-94.  Tips, Gratuities and Cover Charges Pursuant
to Utah Code Ann. Section 59-12-103.

A.  Restaurants, cafes, clubs, private clubs, and similar
businesses must collect sales tax on tips or gratuities included
on a patron’s bill and which are required to be paid, unless the
total amount of the gratuity or tip is passed on to the waiter or
waitress who served the customer.  Tax on the required gratuity
is due from private clubs, even though the club is not open to
the public.  Voluntary tips left on the table or added to a credit
card charge slip are not subject to sales tax.

B.  Cover charges to enter a restaurant, tavern, club or
similar facility are taxable as an admission to a place of
recreation, amusement or entertainment.

R865-19S-96.  Transient Room Tax Collection Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-301.

A.  Utah Code Ann. Section 59-12-301 authorizes any
board of county commissioners to impose a transient room tax.
The transient room tax shall be charged in addition to sales tax
authorized in 59-12-103(i).

B.  The transient room tax shall be charged on the rental
price of any motor court, motel, hotel, inn, tourist home,
campground, mobile home park, recreational vehicle park or
similar business where the rental period is less than 30
consecutive days.

C.  The transient room tax is not subject to sales tax.

R865-19S-98.  Sales to Nonresidents of Vehicles, Off-
highway Vehicles, and Boats Required to be Registered, and
Sales to Nonresidents of Boat Trailers and Outboard Motors
Pursuant to Utah Code Ann. Section 59-12-104.

A.  Definitions.
1.  "Person" means any individual, firm, partnership, joint

venture, association, corporation, estate, trust, business trust,
receiver, syndicate, or any group or combination, acting as a
unit.

2.  "Use" means mooring, slipping, and dry storage as well
as the actual operation of vehicles.

3.  "Vehicle" means a motor vehicle, trailer, semitrailer,
off-highway vehicle, boat, boat trailer, or outboard motor.

B.  In order to qualify as a nonresident for the purpose of
exempting vehicles from sales tax under Subsections 59-12-
104(9) and 59-12-104(31), a person may not:

1.  be a resident of this state.  The fact that a person leaves
the state temporarily is not sufficient to terminate residency;

2.  be engaged in intrastate business within this state;
3.  maintain a vehicle with this state designated as the home

state;
4.  except in the case of a tourist temporarily within this

state, own, lease, or rent a residence or a place of business
within this state, or occupy or permit to be occupied a Utah
residence or place of business;

5.  except in the case of an employee who can clearly
demonstrate that the use of the vehicle in this state is to
commute to work from another state, be engaged in a trade,
profession, or occupation or accept gainful employment in this
state;

6.  allow the purchased vehicle to be kept or used by a
resident of this state; or

7.  declare residency in Utah to obtain privileges not
ordinarily extended to nonresidents, such as attending school or
placing children in school without paying nonresident tuition or
fees, or maintaining a Utah driver’s license.

C.  A nonresident owner of a vehicle described in Section
59-12-104(9) may continue to qualify for the exemption
provided by that section if use of the vehicle in this state is
infrequent, occasional, and nonbusiness in nature.

D.  A nonresident owner of a vehicle described in
Subsection 59-12-104(31) may continue to qualify for the
exemption provided by that section if use of the vehicle in this
state does not exceed 14 days in any calendar year and is
nonbusiness in nature.

E.  Vehicles are deemed not used in this state beyond the
necessity of transporting them to the borders of this state if
purchased by:

1.  a nonresident student who will be permanently leaving
the state within 30 days of the date of purchase; or

2.  a nonresident member of the military stationed in Utah,
but with orders to leave the state permanently within 30 days of
the date of purchase.

F.  Purchasers claiming this exemption must complete a
nonresident affidavit.  False, misleading, or incomplete
responses shall invalidate the affidavit and subject the purchaser
to tax, penalties, and interest.

G.  A dealer of vehicles who accepts an incomplete
affidavit, may be held liable for the appropriate tax, interest, and
penalties.

H.  A dealer of vehicles who accepts an affidavit with
information that they know or should have known is false,
misleading or inappropriate may be held liable for the
appropriate tax, interest, and penalties.

R865-19S-99.  Sales and Use Taxes on Vehicles Purchased in
Another State Pursuant to Utah Code Ann. Sections 59-12-
103 and 59-12-104(26), (28).

A.  No sales or use tax is due on vehicles purchased in
another state by a resident of that state and transferred into this
state if all sales or use taxes required by the prior state for the
purchase of the vehicle have been paid.  A valid, nontemporary
registration card shall serve as evidence of such payment.

R865-19S-100.  Procedures for Exemption from and Refund
of Sales and Use Taxes Paid by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-
104.1.

A.  For purposes of Section 59-12-104.1(2)(b)(iii),
"contract" does not include a purchase order.

B.  Religious and charitable institutions may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
no more often than on a monthly basis.  Refund applications
should be returned to the Tax Commission by the tenth day of
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the month for a timely refund.
C.  Applications for refund of sales and use taxes shall be

made on forms provided by the Tax Commission.
D.  Religious and charitable institutions shall substantiate

requests for refunds of sales and use taxes paid by retaining a
copy of a receipt or invoice indicating the amount of sales or use
taxes paid for each purchase for which a refund of taxes paid is
claimed.

E.  All supporting receipts required by D. must be provided
to the Tax Commission upon request.

F.  Original records supporting the refund claim must be
maintained for three years following the date of refund.

G.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the institution to a deduction from
future refunds of amounts owed, or revocation of the
institution’s exempt status as a religious or charitable institution,
or both.

R865-19S-101.  Application of Sales Tax to Fees Assessed in
Conjunction with the Retail Sale of a Motor Vehicle
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Document preparation fees assessed in conjunction with
the retail sale of a motor vehicle are not subject to the sales tax
if they satisfy both of the following conditions:

1.  Fees must be separately identified and segregated.
2.  Fees may not be included in the total sale price upon

which sales tax is calculated and collected.
B.  State-mandated fees and taxes assessed in conjunction

with the retail sale of a motor vehicle are not subject to the sales
tax and must be separately identified and segregated on the
invoice as required by Tax Commission rule R877-23V-14.

R865-19S-102.  Calculation of Qualifying Exempt Electricity
Sales to Ski Resorts Pursuant to Utah Code Ann. Section 59-
12-104.

A.  When the sale of exempt electricity to a ski resort is not
separately metered and accounted for in utility billings, the ski
resort shall identify a methodology for the calculation of exempt
electricity purchases, and shall submit that methodology to
Internal Customer Support, Customer Service Division, of the
Tax Commission for approval prior to its use.

B.  When exempt electricity is not separately metered and
accounted for in utility billings, a ski resort shall pay sales tax
on all electricity at the time of purchase. The ski resort may then
take a credit on its sales tax return for taxes paid on electricity
that is determined to be exempt under this rule.

C.  The provisions of this rule shall be retrospective to July
1, 1996.

R865-19S-103.  Municipal Energy Sales and Use Tax
Pursuant to Utah Code Ann. Sections 10-1-303, 10-1-306,
and 10-1-307.

A.  Definitions.
1.  "Gas" means natural gas in which those hydrocarbons,

other than oil and natural gas liquids separated from natural gas,
that occur naturally in the gaseous phase in the reservoir are
produced and removed at the wellhead in gaseous form.

2.  "Supplying taxable energy" means the selling of taxable
energy to the user of the taxable energy.

B.  Except as provided in C., the delivered value of taxable
energy for purposes of Title 10, Chapter 1, Part 3, shall be the
arm’s length sales price for that taxable energy.

C.  If the arm’s length sales price does not include all
components of delivered value, any component of the delivered
value that is not included in the sales price shall be determined
with reference to the most applicable tariffed price of the gas
corporation or electrical corporation in closest proximity to the
taxpayer.

D.  The point of sale or use of the taxable energy shall
normally be the location of the taxpayer’s meter unless the
taxpayer demonstrates that the use is not in a municipality
imposing the municipal energy sales and use tax.

E.  An energy supplier shall collect the municipal energy
sales and use tax on all component parts of the delivered value
of the taxable energy for which the energy supplier bills the user
of the taxable energy.

F.  A user of taxable energy is liable for the municipal
energy sales and use tax on any component of the delivered
value of the taxable energy for which the energy supplier does
not collect the municipal energy sales and use tax.

G.  A user of taxable energy who is required to pay the
municipal energy sales and use tax on any component of the
delivered value of taxable energy shall remit that tax to the Tax
Commission:

1.  on forms provided by the Tax Commission, and
2.  at the time and in the manner sales and use tax is

remitted to the Tax Commission.
H.  A person that delivers taxable energy to the point of

sale or use of the taxable energy shall provide the following
information to the Tax Commission for each user for whom the
person does not supply taxable energy, but provides only the
transportation component of the taxable energy’s delivered
value:

1.  the name and address of the user of the taxable energy;
2.  the volume of taxable energy delivered to the user; and
3.  the entity from which the taxable energy was purchased.
I.  The information required under H. shall be provided to

the Tax Commission:
1.  on or before the last day of the month following each

calendar quarter; and
2.  for each user for whom, during the preceding calendar

quarter, the person did not supply taxable energy, but provided
only the transportation component of the taxable energy’s
delivered value.

R865-19S-104.  County Option Sales Tax Distribution
Pursuant to Utah Code Ann. Section 59-12-1102.

A.  The $75,000 minimum annual distribution required
under Section 59-12-1102 shall be based on sales tax amounts
collected by the counties from January 1 through December 31.

B.  Any adjustments made to ensure the required minimum
distribution shall be reflected in the February distribution
immediately following the end of the calendar year.

R865-19S-105.  Procedures for Refund of Sales and Use
Taxes Paid on Food Donated to a Qualified Emergency Food
Agency Pursuant to Utah Code Ann. Section 59-12-902.

A.  A qualified emergency food agency may apply to the
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Tax Commission for a refund of Utah sales and use taxes paid
on food donated to that entity no more often than on a monthly
basis.  Refund applications should be submitted to the Tax
Commission by the tenth day of the month for a timely refund.

B.  Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

C.  Original records supporting the refund claim must be
maintained by the qualified emergency food agency for three
years following the date of refund.

D.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the qualified emergency food
agency to a deduction from future refunds of amounts owed.

R865-19S-107.  Reporting of Exempt Sales or Purchases
Pursuant to Utah Code Ann. Section 59-12-105.

A.  The amount of purchases or uses exempt under Sections
59-12-104(14), 59-12-104(40), and 59-12-104(41) shall be
reported to the commission by the manufacturer or ski resort, as
appropriate, that purchases the items exempt from sales or use
tax under those sections.

B.  The amount of sales or uses exempt under Section 59-
12-104(20) shall be reported to the commission by the vendor
that makes the retail sale of the items exempted from sales or use
tax under that section.

R865-19S-108.  User Fee Defined Pursuant to Utah Code
Ann. Section 59-12-103.

A.  For purposes of administering the sales or use tax on
admission or user fees provided for in Section 59-12-103, "user
fees" includes charges imposed on an individual for access to
the following, if that access occurs at any location other than the
individual’s residence:

1.  video or video game;
2.  television program; or
3.  cable or satellite broadcast.
B.  The provisions of this rule are effective for transactions

occurring on or after October 1, 1999.

R865-19S-109.  Sales Tax Nature of Veterinarians’
Purchases and Sales Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Purchases of tangible personal property by a
veterinarian are exempt from sales and use tax if the property
will be resold by the veterinarian.

1.  Except as provided in E., a veterinarian must collect
sales tax on tangible personal property that the veterinarian
resells.

B.  Purchases of tangible personal property by a
veterinarian are subject to sales and use tax if the property will
be used or consumed in the veterinarian’s practice.

C.  The determination of whether a veterinarian’s purchase
of food, medicine, or vitamins is a sale for resale or a purchase
that will be used or consumed in the veterinarian’s practice shall
be made by the veterinarian.

1.  For food, medicine, or vitamins that the veterinarian
will resell, the veterinarian shall comply with A.

2.  For food, medicine, or vitamins that the veterinarian
will use or consume in the veterinarian’s practice, the
veterinarian shall comply with B.

D.  A veterinarian is not required to collect sales and use
tax on:

1.  medical services;
2.  boarding services; or
3.  grooming services required in connection with a

medical procedure.
E.  Sales of tangible personal property by a veterinarian are

exempt from sales and use tax if:
1.  the sales are exempt from sales and use tax under

Section 59-12-104; and
2.  the veterinarian obtains from the purchaser a certificate

as set forth in rule R865-19S-23.
F.  If a sale by a veterinarian consists of items that are

subject to sales and use tax as well as items or services that are
not taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-110.  Advertisers’ Purchases and Sales Pursuant
to Utah Code Ann. Section 59-12-103.

A.  "Advertiser" means a person that places advertisements
in a publication, broadcast, or electronic medium, regardless of
the name by which that person is designated.

1.  A person is an advertiser only with respect to items
actually placed in a publication, broadcast, or electronic
medium.

B.  All purchases of tangible personal property by an
advertiser are subject to sales and use tax as property used or
consumed by the advertiser.

C.  The tax treatment of an advertiser’s purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

D.  An advertiser’s charges for placement of advertisements
are not subject to sales and use tax.

R865-19S-111.  Graphic Design Services Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Graphic design services are not subject to sales and use
tax:

1.  if the graphic design is the object of the transaction; and
2.  even though a representation of the design is

incorporated into a sample or template that is itself tangible
personal property.

B.  Except as provided in C., if a vendor provides both
graphic design services and tangible personal property that
incorporates the graphic design:

1.  there is a rebuttable presumption that the tangible
personal property is the object of the transaction; and

2.  the vendor must collect sales and use tax on the graphic
design services and the tangible personal property.

C.  A vendor that provides both graphic design services
and tangible personal property that incorporates the graphic
design is not required to collect sales tax on the graphic design
services if the vendor subcontracts the production of the
tangible personal property to an independent third party.

D.  A vendor that provides nontaxable graphic design
services and taxable tangible personal property under C. must
separately state the nontaxable graphic design services or the
entire sale is subject to sales and use tax.
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R865-19S-112.  Confirmation of Purchase of Admission or
User Fee Relating to the Olympic Winter Games of 2002
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A.  For purposes of the sales and use tax exemption for
amounts paid or charged as admission or user fees relating to the
Olympic Winter Games of 2002:

1.  Except as provided in 2., the Salt Lake Organizing
Committee (SLOC), or a person designated by SLOC, is deemed
to have sent a purchaser confirmation of the purchase of an
admission or user fee relating to the Olympic Winter Games of
2002 at the time SLOC or its designee receives a payment for
the purchase.

2.  In the case of a purchase of tickets designated as lottery
tickets by SLOC, SLOC or its designee are deemed to have sent
confirmation of the purchase at the time the purchaser accepts
the tickets available to him or her through that process.

KEY:  charities, tax exemptions, religious activities, sales tax
September 5, 2001 9-2-1702
Notice of Continuation April 5, 2002 9-2-1703

10-1-303
10-1-306
10-1-307
19-6-808

26-32a-101 through 26-32a-113
59-1-210

59-12
59-12-103
59-12-104
59-12-105
59-12-107
59-12-301
59-12-352
59-12-353
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R865.  Tax Commission, Auditing.
R865-20T.  Tobacco Tax.
R865-20T-1.  Assessment of Cigarette and Tobacco Products
Tax Pursuant to Utah Code Ann. Sections 59-14-204 and 59-
14-302.

A.  The cigarette tax is a tax on the first purchase, use,
storage, or consumption of cigarettes by a manufacturer, jobber,
wholesaler, distributor, retailer, user, or consumer within the
state.

B.  If cigarettes are purchased outside the state for use,
storage, or consumption within the state, the tax must be paid by
the user, storer, or consumer.

C.  The tobacco products tax is a tax on the first purchase,
use, storage, or consumption of tobacco products by a
manufacturer, wholesaler, jobber, distributor, retailer, user,
storer, or consumer within the state.

D.  No tax is due from nonresidents or tourists who import
cigarettes or tobacco products for their own use while in the
state.

R865-20T-2.  Methods of Paying Taxes on Cigarettes and
Tobacco Products Pursuant to Utah Code Ann. Sections 59-
14-205 and 59-14-303.

A.  If the tax is due as a result of use, storage, or
consumption of imported cigarettes, the tax may be paid by
affixing stamps or by filing a return prescribed by the Tax
Commission.

1.  This return must be filed and the tax must be paid within
15 days from the date of use, storage, or consumption unless
application is made to the Tax Commission for permission to
file returns and pay the tax on a monthly basis.

2.  Monthly returns are due, together with the payment of
the tax, on or before the 15th day of the month following the
calendar month during which the cigarettes were imported.

3.  Monthly returns must be filed even though no tax is
due.

B.  Quarterly returns required under Section 59-14-303
shall include all purchases of tobacco products during the
preceding quarter, with no adjustment for inventories on hand
at the end of the quarter.

R865-20T-3.  Licensing of Cigarette and Tobacco-Products
Dealers Pursuant to Utah Code Ann. Sections 59-14-202 and
59-14-301.

A.  Each cigarette vending machine shall be licensed as a
separate place of business, provided that only one machine
needs to be licensed at any place of business where the licensee
has more than one machine in operation.

1.  The license shall be posted in a conspicuous place on
the vending machine.

2.  If a licensee operates more than one place of business,
the application shall contain the required information about each
place of business.

3.  The application must be accompanied by the required
fee for each place of business.

B.  If a licensee’s place of business changes, the licensee
shall forward the license to the Tax Commission with a request
for notation of the change in location.

C.  A license under which business has been transacted has

no redeemable value when the licensee ceases to transact
business.

R865-20T-5.  Bonding Requirements For Tobacco-Products
Dealers Pursuant to Utah Code Ann. Section 59-14-301.

A.  Dealers selling tobacco products upon which the taxes
imposed by this act have been paid by a previous seller are not
required to post a bond.

R865-20T-6.  Purchase of Cigarette Stamps Pursuant to
Utah Code Ann. Section 59-14-206.

A.  Cigarette revenue stamps are sold only to licensed and
bonded dealers, except in cases where confiscated merchandise
is sold to a person who does not intend to resell the merchandise
but purchases it for consumption or use.

B.  Stamps may be delivered to a licensee on consignment,
provided that the following two conditions are met:

1.  A written request is made naming the person to whom
the stamps are to be delivered, and identifying that person by
means of signature, and including the address to which the
stamps should be delivered.

2.  Only a responsible person of mature age is designated
as the agent to whom the stamps are delivered.

C.  In addition to satisfying the conditions of Section (B),
the licensee shall also comply with Subsection (1), (2), or (3),
whichever is appropriate.

a)  In the case of individual ownership, the request for
stamps shall be signed by the licensee in the same manner that
the signature appears on the licensee’s bond.

b)  In the case of a partnership, the request shall be signed
by a partner whose signature appears on the bond.

c)  In the case of a corporation, the request shall be signed
by a duly authorized officer of the corporation.

R865-20T-7.  Export Sales of Cigarette and Tobacco
Products Pursuant to Utah Code Ann. Sections 59-14-205
and 59-14-401.

A.  Sales of cigarettes and tobacco products to jobbers
dealers outside the state are not subject to the taxes imposed by
this act provided that physical delivery of the goods is made
outside the state.

B.  All export sales for which an exemption or refund is
claimed must be supported by invoices and delivery tickets or
bills of lading showing all of the following:

1.  date of sale;
2.  name and address of customer;
3.  address to which delivered;
4.  quantity and type of product sold.

R865-20T-8.  Records Pertaining To Cigarette and Tobacco-
Product Sales Pursuant to Utah Code Ann. Section 59-14-
404.

A.  It is the duty of manufacturers, jobbers, distributors,
wholesalers, retailers, users, or consumers of cigarettes or
tobacco products to keep records necessary to determine the
amount of tax due on the sale, purchase, or consumption of
those products.

B.  All pertinent records must be preserved for a period of
three years.
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C.  The records shall be available for inspection by the Tax
Commission or its authorized agents at all times during normal
business hours or at other times determined by mutual
agreement.

R865-20T-9.  Cigarette-Manufacturer Inventory
Requirements Pursuant to Utah Code Ann. Section 59-14-
205.

A.  Inventories of cigarettes held by manufacturers in
warehouses located in Utah may be delivered to wholesalers or
jobbers without being stamped.  A record of those deliveries
must be kept by the manufacturer at its place of business in this
state or at the warehouse.  The record shall contain all of the
following:

1.  date of delivery;
2.  the person to whom the cigarettes were delivered;
3.  place of delivery;
4.  quantity delivered.
B.  The record must be available for inspection by the Tax

Commission or its agents at any reasonable time.
C. If the merchandise is sold to retailers, consumers or

persons other than wholesalers or jobbers, the manufacturer
must qualify as a licensed dealer.

R865-20T-10.  Procedures for the Renewal and
Reinstatement of Licenses Issued Pursuant to Utah Code
Ann. Section 59-14-202.

A.  In order to renew a license issued under Sections 59-
14-202 and 59-14-301, a licensee shall file form TC-38B,
Cigarette and Tobacco Products License Renewal Application,
with the Tax Commission on or before the last day of the month
prior to the month in which the license expires.

1.  The form shall be accompanied by the statutory renewal
fee.

B.  In order to reinstate a license revoked or suspended, or
allowed to expire, a licensee shall file form TC-69, Utah State
Business and Tax Registration, with the Tax Commission.

1.  The form shall be accompanied by the statutory
reinstatement fee.

C.  A revoked or suspended license may not be reinstated
prior to the expiration of the revocation or suspension period.

R865-20T-11.  Reporting of Imported Cigarettes Pursuant to
Utah Code Ann. Section 59-14-212.

A.  A manufacturer, distributor, wholesaler, or retail dealer
required by Section 59-14-212 to provide the Tax Commission,
on a quarterly basis, a copy of the importer’s federal import
permit and the customs form showing the tax information
required by federal law:

1.  is not required to enclose that information with the
quarterly report;

2.  shall retain that information in its records; and
3.  at the request of the Tax Commission, provide copies of

that information to the Tax Commission.

KEY:  taxation, tobacco products
November 1, 2000 59-14-202
Notice of Continuation April 17, 2002 59-14-204

through

59-14-206
59-14-212
59-14-301

through
59-14-303
59-14-401
59-14-404
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R873.  Tax Commission, Motor Vehicle.
R873-22M.  Motor Vehicle.
R873-22M-2.  Documentation Required and Procedures to
Follow to Register or Title Certain Vehicles Pursuant to
Utah Code Ann. Sections 41-1a-104 and 41-1a-108.

A.  To title or register a vehicle previously registered in a
nontitle state, an applicant must submit both of the following:

1.  the last certificate of registration;
2.  a lien search from the recording jurisdiction or an

"Affidavit of Ownership" in lieu of the lien search.
B.  To title or register a repossessed vehicle, an applicant

must submit both of the following:
1.  the outstanding certificate of title, with the lien recorded

in favor of the repossessor;
2.  an approved affidavit of repossession, signed by the lien

holder recorded on the certificate of title.
C.  To title or register a vehicle previously owned by the

U.S. Government, an applicant must submit a Certificate of
Release of a Motor Vehicle, Standard Form No. 97.

D.  To title or register a vehicle foreclosed by
advertisement, an applicant must submit each of the following:

1.  a certificate of sale bearing the notarized signature of
the person who conducted the sale.  The certificate must contain
the following information:

a.  date of sale;
b.  name of person to whom the vehicle was sold;
c.  complete description of the vehicle;
d.  amount due on the contract;
e.  date that the amount due became delinquent; and
f.  amount received from the sale of the vehicle.
2.  a copy of the notice sent to the owner and lien holder of

record;
3.  proof that notice was published two consecutive weeks

prior to sale.  If the notice was not published in a newspaper, an
affidavit of posting of notices must be furnished.  Posting must
be at least ten days prior to sale.

E.  To title or register a vehicle transferred by divorce
decree an applicant must submit each of the following:

1.  a certified copy of the divorce decree;
2.  the outstanding certificate of title;
3.  the last registration certificate.
F.  To title or register a vehicle when the current owner is

declared incompetent, an applicant must submit each of the
following:

1.  the outstanding certificate of title, endorsed for transfer
by the guardian;

2.  the last registration certificate;
3.  a certified copy of the court order appointing the

guardian.
G.  To title or register a vehicle purchased at impound

auction, an applicant must submit a certificate of sale that
contains the following information:

1.  legal basis under which the vehicle was impounded and
sold:

2.  a complete description of the vehicle;
3.  name of the purchaser;
4.  the notarized signature of the state, city, or county

official who conducted the sale.
H.  To title or register a vehicle transferred pursuant to a

power of attorney, an applicant must submit the properly
notarized power of attorney to the Tax Commission.

I.  To title or register a vehicle transferred from a deceased
owner when a survivorship affidavit is not applicable, the
applicant must submit the outstanding certificate of title and the
last registration card.  In addition, the applicant must submit one
of the following:

1.  a certified copy of the final decree of distribution;
2.  an order from the court confirming sale;
3.  an endorsement on the title by the administrator,

executor, or personal representative with a certified copy of
letters of administration, letters testamentary, or letters
appointing a personal representative attached.

a.  When the title is issued in joint ownership where the
owners names are connected with "and" or a "/" the survivor
may transfer ownership by endorsement only and by furnishing
proof of death of the other joint owner.

J.  The Tax Commission may issue a title or a dismantle
permit upon receipt of a court order or upon receipt of an
affidavit and surety bond when satisfactory documentary
evidence of ownership is lacking and the applicant has
exhausted all normal means of obtaining evidence of ownership.

1.  The affidavit must contain each of the following:
a)  a complete recital of facts explaining the absence of a

negotiable title or current registration for nontitle states;
b) an explanation of how the vehicle was obtained and

from whom;
c)  a statement indicating any outstanding liens or

encumbrances on the vehicle;
d)  a statement indicating where the vehicle was last titled

or registered;
e)  a description of the vehicle;
f)  any other items pertinent to the acquisition or

possession of the vehicle.
2.  The Tax Commission may issue a title or a dismantle

permit upon receipt of an affidavit and an indemnification
agreement holding the Tax Commission and its employees
harmless from any and all liability resulting from the issuance
of the title or dismantle permit if the vehicle satisfies each of the
following conditions:

a)  the vehicle is not a motorcycle;
b)  the vehicle has a value of $1,000 or less at the time of

application;
c)  the vehicle is six model years old or older.
3.  If the vehicle has a value of $1,000 or less at the time of

application, and the vehicle is not more than six model years
old, or the vehicle is a motorcycle, a title or dismantle permit
may not be issued until the vehicle is physically examined by a
qualified investigator appointed by the Tax Commission.

4.  If the vehicle has a value in excess of $1,000, the Tax
Commission may require a surety bond in addition to the
affidavit.  The amount of the surety bond may not exceed twice
the fair market value of the vehicle as determined by the Tax
Commission.

K.  To title or register a specially constructed or rebuilt
vehicle, an applicant shall furnish an affidavit of construction,
explaining the acquisition of essential parts and the date
construction was completed.  The affidavit must be supported
by bills of sale or invoices for the parts.
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1.  An application for an identification number must be
completed.  The assigned number shall be affixed to the vehicle
and inspected by a peace officer or an authorized agent of the
Tax Commission.

2.  The vehicle make shall be designated as "SPCN"
(specially constructed), and the year model shall be determined
according to the date the construction was completed.

3.  If satisfactory evidence of ownership is lacking, the
procedure outlined in J. shall be followed.

4.  In the case of a dune buggy or similar type vehicle
where the complete running gear and chassis of another vehicle
is used, the identification number of the vehicle used as the
primary base of the rebuilt vehicle shall be used for
identification and must correspond to the identification number
on the surrendered certificate of title.

5.  The rebuilt vehicle shall retain the manufacturer’s name
as it appeared on the surrendered title. However, the word
"rebuilt" shall be placed on the application and on the face of
the title issued by the Tax Commission.  The type of body and
vehicle model may be changed to more accurately describe the
vehicle.  If a new body is used, the year model shall be
determined by the date the rebuilding is complete.  If only the
body style has been altered or changed, the vehicle shall retain
the year model stated on the surrendered title.

R873-22M-7.  Transfer of License Plates and Registration
for an Increase of Gross Laden Weight Pursuant to Utah
Code Ann. Section 41-1a-701.

A.  License plates and registration may not be transferred
under any of the following conditions:

1.  The license plates are lifetime trailer plates issued
pursuant to Section 41-1a-228.

2.  The newly acquired vehicle requires a different
registration period from that of the vehicle previously owned.

B.  License plates may be transferred only if the application
for transfer is made in the name of the original registered owner,
unless the owner’s name has been changed by marriage, divorce,
or court order.

C.  Transferred license plates may not be displayed upon
the newly acquired vehicle until the registration has been
completed and a new registration card has been issued.

D.  The expiration date on the new registration card shall
be the same as that appearing on the original registration.

E.  If registration is based on gross laden weight and the
gross laden weight of a vehicle is increased during the
registration year, additional registration fees shall be collected
based on the following computations:

1.  Subtract the registration fee for the current year from the
registration fee for the increased weight.

2.  Multiply that difference by the percentage of the year
for which the vehicle will be registered at the increased weight.

F.  The holder of a three-month registration who seeks to
increase the gross laden weight of a vehicle shall pay the full
three-month registration fee for the increased weight.

R873-22M-8.  Expiration of Registration Pursuant to Utah
Code Ann. Sections 41-1a-211 and 41-1a-215.

A.  Registration issued for a period of three calendar
months, six calendar months, or nine calendar months, shall

expire at midnight on the last day of the third, sixth, or ninth
calendar month from the date issued.

B.  If an unexpired registration issued for three calendar
months, six calendar months, or nine calendar months is being
renewed, the expiration date shall be three calendar months, six
calendar months or nine calendar months from the month the
previous registration would have expired.

C.  When a temporary permit is issued as authorized under
Section 41-1a-211, the registration period shall begin on the
first day of the calendar month in which the first temporary
permit was issued.

R873-22M-11.  Copies of Registration Cards Pursuant to
Utah Code Ann. Section 41-1a- 214.

A.  In lieu of an original registration card, a copy of a
registration card may be carried in an intrastate commercial
vehicle or a vehicle owned or leased by this state or any of its
political subdivisions. Both the front and back of the registration
card must be copied.

R873-22M-14.  License Plates and Decals Pursuant to Utah
Code Ann. Sections 41-1a-215, 41-1a-401, and 41-1a-402.

A.  Except as provided under Section 41-1a-215(1), license
plates shall be renewed on a yearly basis until new license plates
are issued.

B.  For all license plates, except vintage vehicle license
plates, a county decal, month decal and year decal shall be
issued upon the first registration of the vehicle.  Upon each
subsequent registration, the vehicle owner shall receive only a
year decal to validate renewal.  The registration decals shall be
applied as follows:

1.  Decals displayed on license plates with black lettering
on a white background shall be applied to the lower left hand
corner of the rear license plate.

2.  Decals displayed on centennial license plates and
regular issue license plates with blue lettering on a white
background shall be applied to the upper left hand corner of the
rear license plate.

3.  Decals displayed on special group license plates shall be
applied to the upper right hand corner of the rear license plate
unless there is a plate indentation on the upper left hand corner
of the license plate.

4.  All registration decals issued for truck tractors shall be
applied to the front license plate in the position described in
either Subsection B.1. or B.2.

5.  All registration decals issued for motorcycles shall be
applied to the upper corner of the license plate opposite the
word "Utah".

C.  The county decal shall be displayed on the license plate
in the left position, the month decal in the middle position, and
the year decal in the right position.

D.  The current year decal shall be placed over the previous
year decal.

E.  Whenever any license plate, county decal, month decal,
or year decal is lost or destroyed, a replacement shall be issued
upon application and payment of the established fees.

R873-22M-15.  Assigned and Replacement Vehicle
Identification Number System Pursuant to Utah Code Ann.
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Section 41-1a-801.
A.  The Tax Commission provides a standard Vehicle

Identification Number (VIN) plate for vehicles, snowmobiles,
trailers, and outboard boat motors that have never had a
distinguishing number or if the original VIN has been altered,
removed, or defaced.

B.  The owner of the unit will make application to the Tax
Commission on form TC-162 for an assigned or replacement
VIN.  In the event the applicant has no title to the unit, the
Motor Vehicle Division follows the procedure in Rule R873-
22M-2, to determine ownership.

C.  The vehicle may be subject to inspection and
investigation.  Upon determination of the validity of the
application, a vehicle identification plate is issued.

1.  In cases involving vehicles where the original plate has
been removed or obliterated but the original factory number can
be verified, a VIN plate is issued with the original VIN entered
by means of an approved procedure.

2.  In all other instances a prestamped VIN plate is issued
bearing an official Utah assigned VIN.

3.  The VIN plate must, under the supervision of the Tax
Commission, be attached to the unit as follows:

a)  passenger and commercial vehicles:
(1)  primary location is on a portion of the left front door

lock post;
(2)  secondary location is on a portion of the firewall, either

left or right side, whichever is most advantageous; (This
location is to be selected only when the VIN plate cannot be
attached to the lock posts.)

b)  motorcycles, snowmobiles, and outboard motors:
(1)  as near as possible to the original number location; (If

an original number, the VIN plate shall be affixed to the
headstock.)

c)  trailers:
(1)  primary location is on a portion of the right side of the

tongue or drawbar near the body;
(2)  secondary location is on a portion of the metal frame

near the front right corner;
d)  on units where it is not practical to install rivets, the

VIN plate may be attached by adhesive only.
D.  The Motor Vehicle Division is responsible for the

control, security, and distribution of the VIN plates and will
keep the necessary records and require regular reports from
designated branch offices.

E.  Following are the specifications of the official Utah
assigned identification plate and attachment accessories.

1.  Size will be 1 inch x 3 inches x .003 inch deep etched
to .002 inch with 1/8 inch radius corners.

2.  Material will be color anodized aluminum foil.
3.  Color will be blue background with silver lettering.
4.  Backing will be laminated with permanent pressure

sensitive adhesive.
5.  Control numbers will be serialized with 1/8 inch

permanent embossed or anodized numbers.
6.  The state seal will be in the left center, with appropriate

rivet areas designated.
7.  The assigned number will be prestamped using the

prefix of "UT."  The number series to include one letter and five
digits with the letter to identify the unit type as follows:
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R873-22M-16.  Authorization to Issue a Certificate of Title
Pursuant to Utah Code Ann. Section 41-1a-104.

A.  A lienholder who lawfully repossesses a vehicle may
apply for a certificate of title by paying the title fee and filing all
of the following documents:

1.  the outstanding Utah certificate of title showing the lien
recorded;

2.  a notarized affidavit of repossession, signed by the
lienholder of record;

3.  an application for title, properly signed and notarized.
B.  If the purpose of the certificate of title is to record a

new lien, or to rerecord a lien, and there is no change in the
registered owner, all of the following are required:

1.  the outstanding Utah certificate of title showing a
release of all prior liens;

2.  an application for title, properly signed and notarized;
3.  the title fee.
C.  In order to issue a new certificate of title showing the

assignee as the lienholder, an applicant shall submit all of the
following:

1.  the outstanding Utah certificate of title with the lien
recorded;

2.  an application for title showing the registered owner and
the new lienholder;

3.  the title fee.
D.  In lieu of the required owner’s signature under

Subsection C.2., the application may be stamped "Assignment
of Lien Pursuant to Section 41-1a-607."

R873-22M-17.  Standards for State Impound Lots Pursuant
to Utah Code Ann. Section 41-1a-1101.

A.  An impound yard may be used by the Motor Vehicle
Division and peace officers only if all of the following
requirements are satisfied:

1.  The yard must be identified by a conspicuously placed,
well-maintained sign that:

a)  is at least 24 square feet in size;
b)  includes the business name, address, phone number,

and hours of business; and
c)  displays the impound yard identification number issued

by the Motor Vehicle Division in characters at least four inches
high.

2.  The yard shall maintain a hard-surfaced storage area of
concrete, black top, gravel, road base, or other similar material.

3.  The yard must have adequate lighting.
4.  A six-foot chain link or other similar fence that is

topped with three strands of barbed wire or razor security wire
must surround the yard.

5.  Spacing between vehicles must be adequate to allow
opening of vehicle doors without interfering with other vehicles
or objects.

6.  An office shall be located on the premises of the yard.
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a)  The yard office shall be staffed and open for public
business during normal business hours, Monday through Friday,
except for designated state and federal holidays.

b)  If the yard maintains multiple storage areas,
authorization may be requested from the Motor Vehicle
Division to maintain a central office facility in a location not to
exceed a 10 mile radius from any of its storage areas.

c)  If a central office is approved under Subsection 6.b)
above, the signs of all storage areas must provide the location of
the office.

7.  The yard shall provide compressed air and battery
boosting capabilities at no additional cost.

B. Persons who can demonstrate an ownership interest in
a car held at a state impound yard are allowed to enter the
vehicle during normal business hours and remove personal
property not attached to the vehicle upon signing a receipt for
the property with the yard.

1.  An individual has ownership interest in the vehicle if
he:

a)  is listed as a registered owner or lessee of the vehicle; or
b)  has possession of the vehicle title.
2.  An individual must show picture identification as

evidence of his ownership interest.
3.  The storage yard shall maintain a log of individuals who

have been given access to vehicles for the purpose of removing
personal property.

C.  Impound yards holding five or less vehicles in a month
may be required to tow those vehicles to another yard for the
purpose of centralizing sales of vehicles or, at the discretion of
the Motor Vehicle Division, be required to hold the vehicles
until additional impounded vehicles may be included.

D.  Operators of impound yards shall remove license plates
from impounded vehicles prior to the time of sale and turn them
over to the Tax Commission at the time the vehicles are sold.

E.  The Motor Vehicle Division has the authority to review
the qualifications of state impound yards to assure compliance
with the requirements set forth in this rule.  Any yard not in
compliance shall be notified in writing and given 30 days from
that notice to rectify any noncompliance.  If no action or
insufficient action is taken by the impound yard, the Motor
Vehicle Division may order it to be suspended as a state
impound yard.  Any yard contesting suspension, or any yard
directly and adversely affected by the Motor Vehicle Division’s
refusal to designate it a state impound yard, has the right to
appeal that suspension to the Tax Commission.

R873-22M-20.  Aircraft Registration Pursuant to Utah Code
Ann. Sections 72-10-102, 72-10-109 through 72-10-112.

A.  "Aircraft" is as defined in Section 72-10-102.
1.  Aircraft includes fixed wing airplanes, balloons,

airships, and any other contrivance subject to the registration
requirements of the Federal Aviation Administration (FAA).

2.  Aircraft does not include ultralight vehicles or hang
gliders.

B.  For purposes of this rule, all aircraft that meet
requirements for registration by the FAA are subject to annual
registration in this state.  FAA registration documents must be
made available for review at the time application for state
registration is made.

C.  The registration period is from January 1 through
December 31.  Newly purchased aircraft and aircraft moved to
Utah from another state shall be registered immediately.  A
grace period to January 31 is allowed for renewal registrations.

D.  A registration fee shall be collected at the time of
registration.  This fee shall be paid every time the registration
changes and every time the registration is renewed.

E.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the registration fee shall be
prorated based on the number of months remaining in the
registration period.

1.  For Purposes of determining the number of months
remaining in the registration period, the month during which the
aircraft is originally registered shall be considered a full month.

2.  For example, if an aircraft is newly registered in Utah
on July 31, 50 percent of the registration fee shall be paid at the
time of original registration.

F.  Aircraft assessed as part of an airline by the Tax
Commission are exempt from the registration requirements of
Section 72-10-109. Aircraft centrally assessed by the Tax
Commission and not part of an airline remain subject to taxation
as property and are subject to the registration requirements of
Section 72-10-109.

G.  Aircraft not legally registered are subject to seizure and
impound under the provisions of Section 72-10-112.

H.  The registration certificate shall be surrendered upon
the sale of an aircraft or at the time of registration renewal.  A
duplicate certificate may be obtained for a fee.

I.  The Utah decal shall be displayed on the registered
aircraft in accordance with instructions given with the decal.
Decals must be applied and maintained in a manner that permits
identification of the calendar-year expiration date and the
registration number.  In the event of loss or damage, a decal
replacement shall be obtained for a fee.

R873-22M-22.  Salvage Certificate and Branded Title
Pursuant to Utah Code Ann. Sections 41-1a-522, 41-1a-1001,
41-1a-1004, and 41-1a-1009 through 41-1a-1011.

A.  If a vehicle with an out-of-state branded title is
roadworthy, a comparably branded Utah certificate of title may
be issued upon proper application and payment of applicable
fees.

B.  The Utah registration of a vehicle qualifying for any of
the following designations expires effective with that
qualification or declaration and the title to that vehicle is
restricted from that time:

1.  salvage vehicle,
2.  dismantled vehicle,
3.  any vehicle for which a dismantling permit has been

issued in accordance with Section 41-1a-1010;
4.  any vehicle for which a certificate of abandoned and

inoperable vehicle has been issued in accordance with Section
41-1a-1009; and

5.  manufacturer buyback nonconforming vehicle.
C.  For purposes of Section 41-1a-1001, the cost to repair

or restore a vehicle for safe operation is the total cost shown on
a certified and notarized repair order or estimate from an
authorized representative of an insurance adjusting firm, or a
bonded Utah automobile dealer or body shop.  The repair order
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or estimate must be current at the time of application and must
show all costs, including a detailed list of all parts, materials,
and labor, required to repair the vehicle.

R873-22M-23.  Registration Information Update for Vintage
Vehicle Special Group License Plates Pursuant to Utah Code
Ann. Section 41-1a-1209.

A.  The registration information update for vintage vehicle
plates required by Section 41-1a-1209 shall be due on July 1,
1995, and every five years thereafter.

R873-22M-24.  Salvage Vehicle Definitions Pursuant to Utah
Code Ann. Sections 41-1a-1001 and 41-1a-1002.

A.  "Cosmetic repairs" means repairs that are not necessary
to promote the structural soundness or safety of the vehicle or to
prevent accelerated wear or deterioration.

1.  Cosmetic repairs include:
a)  cracks or chips in windows if the vehicle will pass a

safety inspection;
b)  paint chips or scratches that do not extend below the

rust preventive primer coating;
c)  decals or decorative paint;
d)  decorative molding and trim made from plastic, light

metal, or other similar material;
e)  hood ornaments;
f)  wheel covers;
g)  final coats of paint applied over any rust preventive

primer, primer surfacer, or primer sealer;
h)  vinyl roof covers or imitation convertible tops;
i)  rubber inserts in bumpers or bumper guards; and
j)  minor damage to seats, dashboard, door panels, carpet,

headliner, or other interior components if the damage does not
affect the comfort of the driver or passengers, or the safe
operation of the vehicle.

2.  Cosmetic repairs do not include:
a)  primer coats or sealer necessary to prevent deterioration

of any structural body component, such as fenders, doors, hood,
or roof;

b)  repair or replacement of any sheet metal;
c)  repair or replacement of exterior or interior body panels;
d)  repair or replacement of mounting or attachment

brackets and all other components and attaching hardware
associated with the body of the vehicle; and

e)  cracks or chips in windows if the vehicle will not pass
a safety inspection.

3.  The determination of whether a specific repair is
cosmetic shall be made by the Administrator of the Motor
Vehicle Enforcement Division.

B.  "Collision estimating guide recognized by the Motor
Vehicle Enforcement Division" means the current edition of the:

1.  Mitchell Collision Estimating Guide;
2.  Motor Estimating Guide;
3.  Delmar Auto Series Complete Automotive Estimating;
4.  CCC Autobody Systems EZEst Software;
5.  ADP Collision Estimating Services; or
6.  an equivalent estimating guide recognized by the

industry.
C.  For purposes of Section 41-1a-1002, the determination

of whether a vehicle is seven years old or older is made by

subtracting the model year of the vehicle from the current
calendar year.

R873-22M-25.  Written Notification of a Salvage Certificate
or Branded Title Pursuant to Utah Code Ann. Section 41-1a-
1004.

A.  The Motor Vehicle Division shall brand a vehicle’s title
if, at the time of initial registration or transfer of ownership,
evidence exists that the vehicle is a salvage vehicle.

B.  Written notification that a vehicle has been issued a
salvage certificate or branded title shall be made to a
prospective purchaser on a form approved by the Administrator
of the Motor Vehicle Enforcement Division.

C.  The form must clearly and conspicuously disclose that
the vehicle has been issued a salvage certificate or branded title.

D.  The form must be presented to and signed by the
prospective purchaser and the prospective lienholder, if any,
prior to the sale of the vehicle.

E.  If the seller of the vehicle is a dealer, the form must be
prominently displayed in the lower passenger-side corner of the
windshield for the period of time the vehicle is on display for
sale.

F.  The original disclosure form shall be given to the
purchaser and a copy shall be given to the new lienholder, if
any.  A copy shall be kept on file by the seller for a period of
three years from the date of sale if the seller is a dealer.

R873-22M-26.  Interim Inspections and Repair Standards
Pursuant to Utah Code Ann. Section 41-1a-1002.

A.  Each certified vehicle inspector shall independently
determine:

1.  if one or more interim inspections are required; and
2.  when any required interim inspection shall be made.
B.  A vehicle that is repaired beyond the point of a required

interim inspection prior to that interim inspection may not
receive an unbranded title.

C.  A vehicle is repaired in accordance with Motor Vehicle
Enforcement Division standards if it meets or exceeds the
standards established by the Inter-Industry Conference on Auto
Collision Repair ("I-CAR").

1.  Repairs must be performed in licensed body shops.
2.  All repairs must be certified by an individual who:
a)  owns or is employed by that body shop;
b)  has repaired the vehicle or supervised any repairs he did

not make;
c)  is certified with I-CAR for structural repair and has

either five years experience in repairing structural collision
damage in a licensed body shop, or three years experience in
repairing structural collision damage in a licensed body shop
and an associate degree in the structural repair of an automobile
from an accredited institution; and

d)  completes ten hours of division approved continuing
training in repair of structural collision damage every three
years.

D.  Individuals certifying repairs under Subsection (C)
must be certified with I-CAR by January 1, 1994.

E.  A person who repairs or replaces major damage
identified by a certified vehicle inspector shall keep records of
the repairs made, and the time required to make those repairs,
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for a period of three years from the date of repair.

R873-22M-27.  Issuance of Special Group License Plates
Pursuant to Utah Code Ann. Sections 41-1a-408, 41-1a-409
and 41-1a-414.

A.  Legislature special group license plates shall be issued
to current members of the Utah Legislature upon application and
payment of the applicable fees.

1.  These special group license plates shall carry the letter
combination SEN or REP with the number of the district from
which the legislator was elected or appointed.

2.  State legislators may, upon payment of the requisite
registration fees, register a maximum of two vehicles with
legislature special group license plates.

3.  Upon leaving office, a legislator may not display the
Legislature special group license plates on any motor vehicle.
Legislators not reelected to office may not display the
Legislature special group license plates after December 31 of the
election year.  Legislators leaving office or not reelected to
office shall be issued regular license plates at no charge.

B.  United States Congress special group license plates
shall be issued to current members of the United States
Congress upon application and payment of the applicable fees.

1.  These special group license plates shall carry, in the
case of representatives, the letter combination HR, followed by
the number of the district from which the representative was
elected or appointed, or, in the case of senators, USS 1 or USS
2, signifying the senior and junior senators.

2.  Upon leaving office, members of Congress may not
display United States Congress special group license plates on
any motor vehicle.  Members of Congress not reelected to office
may not display United States Congress special group license
plates after December 31 of the election year.  Members of
Congress leaving office or not reelected to office shall be issued
regular license plates at no charge.

C.  Survivor of the Japanese attack on Pearl Harbor special
group license plates shall be issued to qualified U.S. military
veterans upon application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
verifying dates and locations of active service, or who present
evidence of membership in the Pearl Harbor Survivors
Association, qualify for issuance of this special group license
plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

D.  Former prisoner of war special group license plates
shall be issued to qualified U.S. military veterans upon
application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating that the veteran was classified as a prisoner of war
qualify for issuance of this special group license plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

E.  Recipient of a purple heart special group license plates
shall be issued to qualified U.S. military veterans upon
application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating the veteran was awarded the purple heart, or who
present evidence of current membership in the Military Order of
the Purple Heart, qualify for issuance of this special group
license plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

F.  National Guard special group license plates shall be
issued to active members of the Utah National Guard upon
application and payment of the applicable fees.

1.  To qualify for this special group license plate,
applicants must present a current military identification card
which shows active membership in the Utah National Guard.

G.  Disabled special group license plates shall be issued to
persons with disabilities which limit or impair their ability to
walk and for vehicles that are used by an organization primarily
to transport persons with disabilities that limit or impair their
ability to walk, upon application and payment of the applicable
fees.

1.  Persons with disabilities which limit or impair the
ability to walk as defined in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991), which is adopted
and incorporated by reference.

2.  An applicant for this special group license plate shall
present a licensed physician’s certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

3.  The Tax Commission may, on a case by case basis,
issue disabled special group license plates to persons with
disabilities other than disabilities which limit or impair the
ability to walk.

4.  The fee for the issuance of a handicapped person special
group license plate shall not exceed the fee charged for a similar
license plate for the same class vehicle.

5.  A physician’s certification is not required for renewal of
the special group license plate.

H.  Collegiate special group license plates shall be issued
in accordance with Section 41- 1a-408 upon application and
payment of the applicable fees.

I.  Wildlife special group license plates shall be issued in
accordance with Section 41-1a- 408 upon application and
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payment of the applicable fees.
J.  Special interest vehicle special group license plates shall

be issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, a vehicle
must meet the definition of special interest vehicle as that term
is defined in Section 41-1a-102.

K.  Vintage vehicle special group license plates shall be
issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, a vehicle
must meet the definition of vintage vehicle as that term is
defined in Section 41-21-1.

L.  Licensed amateur radio operator special group license
plates shall be issued to qualified individuals upon application
and payment of the applicable fees.

1.  To qualify for this special group license plate,
applications must present a current Federal Communication
Commission (FCC) license.

2.  The alpha and numeric sequence of these plates shall be
the same combination of alpha and numeric characters that
comprise the radio call sign of the licensed operator.  The first
letter shall be either A, K, N, or W.  The next characters shall be
the combination of letters or figures assigned by the FCC to the
licensed operator as indicated upon the licensed operator’s FCC
license.

3.  A maximum of one vehicle may be registered per FCC
license.

M.  Farm vehicle special group license plates shall be
issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, vehicles
with a gross vehicle weight rating of 12,001 pounds or more
must meet the criteria for farm truck, as that term is defined in
Section 41-1a-102, and furnish a completed Farm Truck
Affidavit, Form TC-838, at the time of application.

2.  To qualify for this special group license plate, vehicles
with a gross vehicle weight rating of 12,000 pounds or less must
provide an emission test certificate or a county-issued certificate
of exemption from emission inspection requirements at the time
of application.

N.  Firefighter special group license plates shall be issued
to qualified individuals upon application and payment of the
applicable fees.

1.  To qualify for this special group license plate, applicants
must present one of the following:

a)  evidence indicating the applicant has a current
membership in the Utah Firefighters’ Association;

b)  an official identification card issued by the firefighting
entity identifying the applicant as an employee or volunteer of
that firefighting entity;

c)  a letter on letterhead of the firefighting entity, or the
municipality or county in which the firefighting entity is located,
identifying the applicant as an employee or volunteer of that
firefighting entity; or

d)  a letter on letterhead from a firefighting entity, or the
municipality or county in which the firefighting entity is located,
identifying the applicant as a retired firefighter, whether
employed or volunteer, of that firefighting entity.

O.  In addition to the special group license plates listed
above, any organization that makes a significant contribution
promoting the education, economy, or social image of this state
may request the Tax Commission to authorize a special group
license plate for the organization.

1.  The contribution must be the result of the organization’s
primary purpose.

2.  Organizations may apply to the Tax Commission in
letter form for preliminary approval of their request for a special
group license plate.  Each such application must be
accompanied by an artist’s color rendering of the proposed
symbol and the group’s identifying slogan.  Final approval of the
symbol and slogan rests with the Tax Commission.

3.  Organizations whose requests for special group license
plates are approved by the Tax Commission shall acquire the
applications and fees prescribed in Sections 41-1a-408 and 41-
1a-1211 and submit those applications and fees to the division
for processing.

4.  At the discretion of the requesting organization, special
group license plates issued under this paragraph may be
restricted to individuals meeting requirements formulated by
that organization.

5.  Once a restricted special group license plate has been
issued by the division, all requests to the division for that
license plate must be accompanied by a letter of authorization
from the organization requesting that restricted special group
license plate.

P.  An individual who no longer qualifies for the particular
special group license plate may not display that special group
license plate on any motor vehicle and must reregister the
vehicle and obtain new license plates.  Unless otherwise
provided in this rule, the division shall collect a replacement fee
prior to issuing regular issue license plates to the disqualified
individual.

Q.  Except as otherwise provided, all special group license
plates, including personalized special group license plates, shall
consist of a symbol, affixed to the left-hand side of the plate,
followed by five characters.  The first four characters shall be
numbers and the fifth shall be a letter.  Plates shall be
distributed consecutively.

R.  Unless otherwise prohibited by statute, the division
may enact procedures to recall all special license plates
currently in use.  The division shall replace the recalled plates
with the special group license plates enumerated in this rule,
free of charge.

R873-22M-28.  Option to Exchange Horseless Carriage
License Plates Issued Prior to July 1, 1992, Pursuant to Utah
Code Ann. Section 41-1a-409.

A.  The registered owner of a vehicle that is forty years old
or older and for which a horseless carriage license plate was
issued prior to July 1, 1992, may exchange that plate at no
charge for a vintage vehicle special group license plate issued
after July 1, 1992.

R873-22M-29.  Removable Windshield Placards Pursuant to
Utah Code Ann. Section 41-1a-408.

A.  A removable windshield placard is a two-sided placard,
renewable on an annual basis, which includes on each side:
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1.  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a blue background;

2.  an identification number;
3.  a date of expiration which is one year from the later of

the initial issuance of the placard or the most recent renewal of
the placard; and

4.  a facsimile of the Great Seal of the State of Utah.
B.  Upon application, a removable windshield placard shall

be issued to a person with a disability which limits or impairs
ability to walk or for a vehicle that is used by an organization
primarily to transport persons with disabilities that limit or
impair their ability to walk.

1.  The definition of the phrase "persons with disabilities
which limit or impair the ability to walk" shall be identical to the
definition of that phrase in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991).

2.  An applicant for a removable windshield placard shall
present a licensed physician’s certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

3.  A physician’s certification is not required for renewal of
a removable windshield placard.

4.  The Tax Commission may, on a case by case basis, issue
a removable windshield placard to persons with disabilities
other than disabilities which limit or impair the ability to walk.

5.  The original and one additional removable windshield
placard shall be issued free of charge.  Replacement placards,
for placards that are lost or destroyed, shall be issued for a fee.

C.  A temporary removable windshield placard is a two-
sided placard, issued on a temporary basis, which includes on
each side:

1.  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a red background;

2.  an identification number;
3.  a date of expiration not to exceed six months from the

date of issuance; and
4.  a facsimile of the Great Seal of the State of Utah.
D.  Upon application, a temporary removable windshield

placard shall be issued.
1.  The application must be accompanied by the

certification of a licensed physician that the applicant meets the
definition of a person with a disability which limits or impairs
ability to walk.  The certification shall include the period of time
that the physician determines the applicant will have the
disability, not to exceed six months.

2.  Applications for renewal of a temporary removable
windshield placard shall be supported by a licensed physician’s
certification of the applicant’s disability dated within the
previous three months.

3.  The Tax Commission may, on a case by case basis, issue
a temporary removable windshield placard to persons with
disabilities other than disabilities which limit or impair the

ability to walk.
4.  The original and one additional temporary removable

windshield placard shall be issued free of charge.  Replacement
placards, for placards that are lost or destroyed, shall be issued
for a fee.

E.  Any placard, whether permanent or temporary, shall be
hung from the rearview mirror so that it may be viewed from the
front and rear of any vehicle utilizing a parking space reserved
for persons with disabilities.  If there is no rearview mirror, the
placard shall be clearly displayed on the dashboard of the
vehicle.  The placard shall not be displayed when the vehicle is
moving.

R873-22M-30.  Standards for Issuance of Original Issue
License Plates Pursuant to Utah Code Ann. Section 41-1a-
416.

A.  "Series" means the general alpha-numeric sequence
from which plate numbers are assigned.

B.  An original issue license plate is unique and does not
conflict with existing plate series in the state if the particular
plate number is not currently registered or displayed on the
motor vehicle master file record.

R873-22M-31.  Determination of Special Interest Vehicle
Pursuant to Utah Code Ann. Section 41-1a-102.

A.  The division shall maintain a list of all vehicles
currently eligible for classification as special interest vehicles.

1.  A request for the classification of a vehicle as a special
interest vehicle shall be approved if the vehicle is on the list.

2.  If a vehicle not on the list qualifies for classification as
a special interest vehicle pursuant to Section 41-1a-102, the
division director shall add that vehicle to the list.

R873-22M-32.  Rescinding Dismantling Permit Pursuant to
Utah Code Ann. Section 41-1a-1010.

A.  For purposes of Section 41-1a-1010, a Utah certificate
of title does not include a salvage certificate, an Affidavit of
Facts, or Tax Commission form TC-839, Certificate of Sale.

B.  An applicant with a vehicle eligible for retitling under
Section 41-1a-1010 shall receive a title consistent with the title
of the vehicle at the time of application for a permit to
dismantle.

R873-22M-33.  Private Institution of Higher Education
Pursuant to Utah Code Ann. Section 41-1a-408.

A.  "Private institution of higher education" means a
private institution that is accredited pursuant to Section 41-1a-
408 and that issues a standard collegiate degree.

B.  "Standard collegiate degree" means an associate,
bachelor’s, master’s, or doctorate degree.

R873-22M-34.  Rule for Denial of Personalized Plate
Requests Pursuant to Utah Code Ann. Sections 41-1a-104
and 41-1a-411.

A.  The personalized plate is a non-public forum.  Nothing
in the issuance of a personalized plate creates a designated or
limited public forum.  The presence of a personalized plate on
a vehicle does not make the plate a traditional public forum.

B.  Pursuant to Section 41-1a-411(2), the division may not
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issue personalized license plates in the following formats:
1.  Combination of letters, words, or numbers with any

connotation that is vulgar, derogatory, profane, or obscene.
2.  Combinations of letters, words, or numbers that connote

breasts, genitalia, pubic area, buttocks, or relate to sexual and
eliminatory functions.  Additionally, "69" formats are prohibited
unless used in a combination with the vehicle make, for
example, "69 CHEV."

3.  Combinations of letters, words, or numbers that connote
the substance, paraphernalia, sale, user, purveyor of, or
physiological state produced by any illicit drug, narcotic, or
intoxicant.

4.  Combinations of letters, words, or numbers that express
contempt, ridicule, or superiority of a race, religion, deity, ethnic
heritage, gender, or political affiliation.

C.  If the division denies a requested combination, the
applicant may request a review of the denial, in writing, within
15 days from the date of notification.  The request must be
directed to the Director of the Motor Vehicle Division and
should include a detailed statement of the reasons why the
applicant believes the requested license plates are not offensive
or misleading.

D.  The director shall review the format for connotations
that may reasonably be detected through linguistic, numerical,
or phonetic modes of communication.  The review may include:

1.  translation from foreign languages;
2.  an upside down or reverse reading of the requested

format;
3.  the use of references such as dictionaries or glossaries

of slang, foreign language, or drug terms.
E.  The director shall consider the applicant’s declared

definition of the format, if provided.
F.  If the requested format is rejected by the director, the

division shall notify the applicant in writing of the right to
appeal the decision through the appeals process outlined in Tax
Commission rule R861-1-4A.

G.  If, after issuance of a personalized license plate, the
commission becomes aware through written complaint that the
format may be prohibited under B., the division shall again
review the format.

H.  If the division determines pursuant to F. that the issued
format is prohibited, the holder of the plates shall be notified in
writing and directed to surrender the plates.  This determination
is subject to the review and appeal procedures outlined in B.
through E.

I.  A holder required to surrender license plates shall be
issued a refund for the amount of the personalized license plate
application fee and for the prorated amount of the personalized
license plate annual renewal fee, or shall be allowed to apply for
replacement personalized license plates at no additional cost.

J.  If the holder of plates found to be prohibited fails to
voluntarily surrender the plates within 30 days after the mailing
of the notice of the division’s final decision that the format is
prohibited, the division shall cancel the personalized license
plates and suspend the vehicle registration.

R873-22M-35.  Reissuance of Personalized License Plates
Pursuant to Utah Code Ann. Sections 41-1a-413 and 41-1a-
1211.

A.  If a person who has been issued personalized license
plates fails to renew the personalized license plates within six
months of the plates’ expiration, the license plates shall be
deemed to be surrendered to the division and the division may
reissue the personalized license plates to a new requestor.

R873-22M-36.  Access to Protected Motor Vehicle Records
Pursuant to Utah Code Ann. Section 41-1a-116.

A.  "Advisory notice" means:
1.  notices from vehicle manufacturers, the manufacturers’

authorized representative, or government entities regarding
information that is pertinent to the safety of vehicle owners or
occupants; and

2.  statutory notices required by Sections 38-2-4 and 72-9-
603 or by other state or federal law directing a party to mail a
notice to a vehicle owner at the owner’s last known address as
shown on Motor Vehicle Division records.

B.  Telephone accounts.
1.  Public records may be released by phone to any person

who has established a telephone account pursuant to Section 41-
1a-116 (7).

2.  A person who is authorized to access protected records
must submit a written request in person, by mail, or by facsimile
to the Motor Vehicle Division.  Protected records may be
released by phone to a person who has established a telephone
account only under the following conditions:

a)  The applicant for a telephone account must complete an
application form prescribed by the Commission annually.

b)  Protected records may be released by phone to private
investigators, tow truck operators or vehicle mechanics who are
licensed to conduct business in that capacity by the appropriate
state or local authority.

c)  Towers and mechanics are entitled to access protected
records only for the purpose of making statutory notification of
the owner at the last known address according to motor vehicle
records.  Prior to release of the information, the tower or
mechanic must deliver or fax to the Motor Vehicle Division a
copy of the work order or other evidence of a possessory lien on
the vehicle.  The lien claim must arise under a statute that
requires notification of the vehicle owner at the owner’s last
known address according to state motor vehicle records.

C.  An authorized agent of an individual allowed access to
protected records under Section 41-1a-116 must evidence a
signed statement indicating that he is acting as an authorized
representative and the extent of that representative authority.

D.  Utah law governs only the release of Utah motor
vehicle records.  The Motor Vehicle Division shall not release
out-of-state motor vehicle registration information.

R873-22M-37.  Standard Issue License Plates Pursuant to
Utah Code Ann. Sections 41-1a-402 and 41-1a-1211.

A.  In the absence of a designation of one of the standard
issue license plates at the time of the license plate transaction,
the license plate provided shall be the statehood centennial
license plate.

B.  Any exchange of one type of standard issue license
plate for the other type of standard issue license plate shall be
subject to the plate replacement fee provided in Section 41-1a-
1211.
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R873-22M-40.  Age of Vehicle for Purposes of Safety
Inspection Pursuant to Utah Code Ann. Section 53-8-205.

A.  The age of a vehicle, for purposes of determining the
frequency of the safety inspection required under Section 53-8-
205, shall be determined by subtracting the vehicle model year
from the current calendar year.

KEY:  taxation, motor vehicles, aircraft, license plates
July 4, 2001 41-1a-102
Notice of Continuation April 5, 2002 41-1a-104

41-1a-108
41-1a-116
41-1a-211
41-1a-215
41-1a-214
41-1a-401
41-1a-402
41-1a-408
41-1a-409
41-1a-411
41-1a-413
41-1a-414
41-1a-416
41-1a-522
41-1a-701

41-1a-1001
41-1a-1002
41-1a-1004
41-1a-1009

through
41-1a-1011
41-1a-1101
41-1a-1209
41-1a-1211
41-1a-1220

41-6-44
53-8-205

59-12-104
59-2-103

72-10-109 through 72-10-112
72-10-102

R877.  Tax Commission, Motor Vehicle Enforcement.
R877-23V.  Motor Vehicle Enforcement.
R877-23V-3.  Salesperson Licensed For One Dealer Only
Pursuant to Utah Code Ann. Section 41-3-202.

A.  The holder of a dealer’s license may not hold an
additional license to engage in the activities of a salesperson for
another dealer.

B.  The requirement that a salesperson may be licensed
with only one dealer at a time does not preclude dealership
owners from being no-fee salespersons for their own
dealerships.

R877-23V-4.  License Holder Prohibitions Pursuant to Utah
Code Ann. Section 41-3-210.

A.  A person holding a dealer’s license may not:
1.  employ a person who has not obtained a salesperson’s

license to act as a salesperson for that dealer;
2.  enter into a contract, agreement, or owner-finder plan

with a person who has not obtained a salesperson’s license to act
as a salesperson for that dealer; or

3.  encourage or conspire with any person who has not
obtained a salesperson’s license to:

a)  act as a salesperson or agent;
b)  solicit for prospective purchasers; or
c)  negotiate or assist in any way in the negotiation of a sale

of a motor vehicle for a salary, commission, or compensation of
any kind.

R877-23V-5.  Temporary Motor Vehicle Registration
Permits and Extension Permits Issued by Dealers Pursuant
to Utah Code Ann. Section 41-3-302.

A.  Every dealer desiring to issue temporary permits for the
operation of motor vehicles shall make application to the Motor
Vehicle Enforcement Division.  If the privilege is extended, the
dealer will receive a series of permits, consecutively numbered.
The numbers shall be recorded by the division and charged to
the dealer.

B.  If a vehicle purchaser requests a temporary permit, the
dealer shall issue no more than one temporary registration
permit, in numerical sequence, for each motor vehicle sold.

C.  The expiration date on the original permit shall be
legible from a distance of 30 feet.

D.  The permit shall be displayed at the rear of the motor
vehicle, in a place where the printed information on the permit
and the expiration date may be easily seen.

E.  Temporary permits must not be placed in rear windows
or permit holders with less than seventy percent light
transparency.

1.  If a permit holder is used, it must not cover any of the
printed information on the permit, including the expiration date.

2.  If a license plate frame is used in conjunction with a
permit holder, it must not cover any printed information or
expiration date on the permit.

3.  Temporary permits must be protected from exposure to
the weather and conditions that would render them illegible.

F.  If a temporary permit is filled out incorrectly, the sale
of the vehicle is rescinded, or for some other reason the permit
is unusable, the dealer must return the permit to the Motor
Vehicle Enforcement Division, together with the stub, and it
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will not be considered issued.  If the permit is placed on a
vehicle and the sale has not been rescinded, the permit will be
considered issued and the dealer is liable for the registration fee
for the vehicle together with any applicable penalties.

G.  A dealer’s temporary permits may be audited at any
time and the dealer required to pay for all outstanding permits.
The registration fee charged will be for a passenger car unless
the dealer is licensed to sell only motorcycles or small trailers.

1.  If the dealer’s records indicate that the permit was issued
for a vehicle other than that for which the dealer was billed, the
dealer must submit the proper fee and penalty.

2.  If the records disclose that the permit was cleared
properly, the dealer must furnish the license number of the
vehicle for which the permit was issued and the date of issue.

3.  A dealer shall resolve any outstanding permit billings by
payment of fees and penalties or by reconciling the permits
before any additional permits will be issued to the dealer. This
action will not be construed to be a cancellation of a dealer’s
privilege of issuing temporary permits, but merely a function of
the division’s routine audit and billing procedure.

H.  The dealer shall keep a written record in numerical
sequence of every temporary registration permit issued.  This
record shall include all of the following information:

1.  the name and address of the person or firm to whom the
permit is issued;

2.  a description of the motor vehicle for which it was
issued, including year, make, model, and identification number;

3.  date of issue;
4.  license number;
5.  in the case of a commercial vehicle, the gross laden

weight for which it was issued.
I.  In exceptional circumstances a dealer as agent for the

division may issue an additional temporary permit for a vehicle
by following the procedures outlined below:

1.  The dealer must contact the division and request an
extension permit for a particular vehicle.  If the request is
denied, no extension permit will be issued.

2.  If the extension permit is approved, the division shall
issue the dealer an approval number.  This number must be
recorded by the dealer in its temporary permit record and on the
permit and stub in the space provided for the license number.
The space provided on the permit and stub for the dealer name
must be completed with the words "State Tax Commission" and
the dealer’s license number.  The remainder of the permit and
stub will be completed as usual.

3.  The dealer must return the permit stub to the division
within 30 days from the date it is issued.

4.  Extension permits will not be granted for vehicles for
which a nonresident affidavit was submitted in lieu of sales tax.

5.  A dealer may not issue an extension permit if it is
determined that the dealer has been granted extensions for more
than 2% of the permits issued to the dealership during the past
three months.  This percentage is calculated by dividing the
number of extensions granted the dealer during the past three
months by the permits issued by the dealer during the past three
months.

J.  All extension permits issued by dealers under this rule
are considered issued by the division.

K.  When a motor vehicle is sold to a nonresident for

registration in another state, the stub portion of the temporary
permit shall be filed with the division within ten days from the
date of issue, accompanied by a nonresident affidavit and the
required fee.  The sale must be reported in the dealer’s monthly
report of sale required by Section 41-3-301(2)(b).  If the permit
stub, nonresident affidavit, and the required fee are not
postmarked or received by the division within 30 days, a penalty
equal to the required fee shall be collected pursuant to Section
41-3-302.

L.  The temporary registration card, attached to the
temporary permit, must be detached and given to the customer
at the time the temporary permit is issued.  This temporary
registration card must be kept in the vehicle while the temporary
permit is displayed.

R877-23V-6.  Issuance of In-Transit Permits Pursuant to
Utah Code Ann. Section 41-3-305.

A.  Transported semitractors are piggy-backed when all of
the semitractors being transported are touching the ground.

B.  In-transit permits may not be issued for loaded motor
vehicles over 12,000 pounds gross laden weight.

C.  Each piggy-backed vehicle must have a separate in-
transit permit or be properly registered for operation in Utah.

D.  A semitractor hauling unlicensed trailers must obtain
an in-transit permit for any trailer in contact with the ground.

R877-23V-7.  Misleading Advertising Pursuant to Utah Code
Ann. Section 41-3-210.

A.  Violation of any of the following standards of practice
for the advertising and selling of motor vehicles is a violation of
Section 41-3-210.

1.  Accuracy.  Any advertised statements and offers about
a vehicle as to year, make, model, type, condition, equipment,
price, trade-in-allowance, terms, and so forth, shall be clearly set
forth and based upon facts.

2.  Bait.  Bait advertising and selling practices may not be
used.  A vehicle advertised at a specific price shall be in the
possession of the advertiser at the address given.  It shall be
willingly shown, demonstrated and sold, or, in the case of a new
vehicle floor model, orders shall be taken for future delivery of
the identical model at the advertised price and terms.  If sold,
the advertiser shall, upon request of any prospective purchaser,
peace officer, or employee of the division, show sales records of
the advertised vehicle.

3.  Price.  When the price of a vehicle is quoted, the vehicle
shall be clearly identified as to make, year, model and if new or
used.  In addition, the stated price must include all charges that
the customer must pay for the vehicle, including freight or
destination charges, dealer preparation, dealer handling,
additional dealer profit, document fees, and undercoating or
rustproofing.

a)  The advertised price need not include sales tax, or
titling and registration fees required by the state or a county.

b)  In addition to other advertisements, this pertains to
price statements such as "$..... Buys".

c)  When "list", "sticker", or words of similar import are
used in an advertisement, they may refer only to the
manufacturer’s suggested retail price.  If a supplementary price
sticker is used, the advertised price must include all items listed
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on the supplementary sticker.
d)  If the customer requests and receives a temporary

permit, the temporary permit fee need not be included in the
advertised price.  Documentation fees are not required by the
state or counties.

4.  Savings and Discount Claims.  Because the intrinsic
value of a used vehicle is difficult to establish, specific claims
of savings may not be used in an advertisement.  This includes
statements such as, "Was priced at $....., now priced at $......

a)  The word "wholesale" may not be used in retail
automobile advertising.

b)  When an automotive advertisement contains an offer of
a discount on a new vehicle, the amount of the discount must be
stated by reference to the manufacturer’s suggested retail price
of the vehicle.

5.  Down Payments.  The amount of the down payment
may not be stated in a manner that suggests that it is the selling
price of the vehicle.  If an advertisement states "You can buy
with no money down", or terms of similar import, the customer
must be able to leave the dealership with the vehicle without
making any outlay of money.

6.  Trade-in Allowance.  Statements representing that no
other dealer grants greater allowances for trade-ins may not be
used.  A specific trade-in amount or range of trade-in amounts
may not be used in advertising.

7.  Finance.  The phrases, "no finance charge", "no carrying
charge", or similar expressions may not be used when there is a
charge for placing the transaction on a time payment basis.
Statements representing or implying that no prospective credit
purchaser will be rejected because of inability to qualify for
credit may not be used.

8.  Unpaid Balance and Repossessions.  The term
"repossessed" may be used only to describe vehicles that have
actually been repossessed from a purchaser.  Advertisers
offering repossessed vehicles for sale may be required to offer
proof of those repossessions.  The unpaid balance shall be the
full selling price unless otherwise stated.

9.  Current Used.  When a used vehicle, as defined by
Section 41-3-102(20), of a current series is advertised, the first
line of the advertisement must contain the word "used" or the
text must clearly indicate that the vehicle offered is used.

10.  Demonstrators, Executives’ and Officials’ Cars.
a)  "Demonstrator" means a vehicle that has never been

sold or leased to a member of the public.
b)  Demonstrator vehicles include vehicles used by new

vehicle dealers or their personnel for demonstrating performance
ability but not vehicles purchased or leased by dealers or their
personnel and used as their personal vehicles.

c)  A demonstrator vehicle may be advertised for sale only
by a dealer franchised for the sale of that make of new vehicle.

d)  An executive’s or official’s vehicle shall have been used
exclusively by an executive of the dealer’s franchising
manufacturer or distributor, or by an executive of the franchised
dealership.  These vehicles may not have been sold or leased to
a member of the public prior to the appearance of the
advertisement.

e)  Demonstrator’s, executive’s and official’s vehicles shall
be clearly and prominently advertised as such.  Advertisements
shall include the year, make, and model of the vehicle offered

for sale.
11.  Taxi-cabs, Police, Sheriff, and Highway Patrol

Vehicles.  Taxi-cabs, police, sheriff, and highway patrol
vehicles shall be so identified.  These vehicles may not be
described by an ambiguous term such as "commercial".

12.  Mileage Statements.  When an advertisement quotes
the number of miles or a range of miles a vehicle has been
driven, the licensee must have written evidence that the vehicle
has not been operated in excess of the advertised mileage.

a)  The evidence required by this section shall be the
properly completed odometer statement required by Section 41-
1a-902.

b)  If a licensee chooses to advertise specific mileage or a
range of miles a vehicle has been driven, the licensee shall upon
request of any prospective purchaser, peace officer, or employee
of the division produce all documents in its possession
pertaining to that vehicle so that the mileage can be readily
verified.

13.  Underselling Claims.  Unsupported underselling
claims may not be used.  Underselling claims include the
following:  "our prices are guaranteed lower than elsewhere",
"money refunded if you can duplicate our values", "we
guarantee to sell for less", "we sell for less", "we purchase
vehicles for less so we can sell them for less", "highest trade-in
allowance", "we give $300 more in trade than any other
dealers".  Evidence of supported underselling claims must be
contained in the advertisement.

14.  Would You Take $......  Use of cards, circulars, or
other advertising containing such offers as "would you take
$....., if I could get you $..... for your car", may not be used.

15.  Free.  "Free" may be used in advertising only when the
advertiser is offering an unconditional gift.  If receipt of the
merchandise or service is conditional on a purchase the
following conditions must be satisfied:

a)  The normal price of the merchandise or service to be
purchased may not have been increased nor its quantity reduced;

b)  The advertiser must disclose this condition clearly and
conspicuously together with the offer and not by placing an
asterisk or symbol next to the word "free" and then referring to
the condition in a footnote; and

c)  The offer must be temporary.  For purposes of this
subsection, "temporary" means that the offer is made for no
more than 30 days during any 12-month period.

16.  Driving Trial.  A free driving trial means that the
purchaser may drive the vehicle during the trial period and
return it to the dealer within the specified period and obtain a
refund of all moneys, signed agreements, or other considerations
deposited and a return of any vehicle traded in. The exact terms
and conditions of the free driving trial shall be set forth in
writing and a copy given to the purchaser at the time of the sale.

17.  Guaranteed.  When words such as "guarantee",
"warranty", or other terms implying protection are used in
advertising, an explanation of the time and coverage of the
guarantee or warranty shall be given in clear and concise
language.  The purchaser shall be provided with a written
document stating the specific terms and coverage.

18.  Name Your Own Deal.  Statements such as "write your
own deal", "name your own price", "name your own monthly
payments", "appraise your own vehicle", and phrases of similar
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import may not be used.
19.  Disclosure of Material Facts.  Disclosures of material

facts that are contained in advertisements and that involve types
of vehicles and transactions shall be made in a clear and
conspicuous manner.

a)  Factors to be taken into consideration include
advertisement layout, headlines, illustrations, type size, contrast,
crawl speed and editing.

b)  Fine print, and mouse print are not acceptable methods
of disclosing material facts.

c)  The disclosure must be made in a typeface and point
size comparable to the typeface and point size of the text used
throughout the body of the advertisement.

d)  An asterisk may be used to give additional information
about a word or term, however, asterisks or other reference
symbols may not be used as a means of contradicting or
substantially changing the meaning of any advertising
statements.

20.  Lease.  When an advertisement relates to a lease, the
advertisement must make it readily apparent that the transaction
advertised is a lease.

a)  The word "lease" must appear in a prominent position
in the advertisement in a typeface and point size comparable to
the largest text used to directly advertise the vehicle.

b)  Statements that do not use the term "lease" do not
constitute adequate disclosure of a lease.

c)  Lease advertisements may not contain the phrase "no
down payment" or words of similar import if an outlay of money
is required to lease the vehicle.

d)  Lease terms that are not available to the general public
may not be included in advertisements directed at the general
public.

e)  Limitations and qualifications applicable to the lease
terms advertised shall be clearly and conspicuously disclosed.

21.  Television Disclosures.  A disclosure appearing in
television advertisements must clearly and conspicuously feature
all necessary information in a manner that can be read and
understood if type is used, or that can be heard and understood
if audio is used.  Fine print and mouse print do not constitute
clear and conspicuous disclosure.

22.  Invoice or Cost.  The terms "invoice" or "factory
invoice" may be used as long as the dealer is willing to show the
factory invoice to the prospective buyer.  The term "cost" may
not be used.

23.  Rebate Offers.  "Rebate", "cash rebate", or similar
terms may be used only when it is clearly and conspicuously
stated who is offering the rebate.

24.  Buy-down Interest Rates.  No buy-down interest rate
may be advertised unless the dealer discloses the amount of
dealer contribution and states that the contribution by the
dealership may increase the negotiated price of the vehicle.

25.  Special Status of Dealership.  An automotive
advertisement may not falsely imply that the dealer has a special
sponsorship, approval status, affiliation, or connection with the
manufacturer that is greater or more direct than any other like
dealer.

26.  Price Equaling.  An advertisement that expresses a
policy of matching or bettering competitor’s prices shall fully
disclose any conditions that apply and specify the evidence a

consumer must present to take advantage of the offer.  The
evidence requirement may not place an unreasonable burden on
the consumer by, for example requiring the consumer to
produce a signed contract from another dealer or to find a
vehicle with the identical features.

27.  Van Conversion Advertisements.  A dealer may
advertise a modified vehicle using the conversion firm’s name
and may refer to the chassis manufacturer in a less prominent
manner, but may not advertise a modified vehicle solely by a
chassis manufacturer’s name unless enfranchised to sell that
make of vehicle.

28.  Auction.  "Auction" or "auction special" and other
terms of similar import may be used only in connection with
vehicles offered or sold at a bona fide auction.

29.  Layout and Type Size.  The layout, headlines,
illustrations, or type size of a printed advertisement and the
broadcast words or pictures of radio or television advertisements
may not convey or permit an erroneous or misleading
impression as to which vehicle or vehicles are offered at
featured prices.

a)  When an advertisement contains a picture of a vehicle
along with a quoted price, the vehicle pictured must be the exact
model with identical options and accessories as the vehicle
advertised.

b)  No advertised offer, expression, or display of price,
terms, down payment, trade-in allowances, cash difference,
savings, or other material terms may be misleading and any
necessary qualifications shall be clearly, conspicuously, and
accurately set forth to prevent misunderstanding.

c)  Qualifying terms and phrases shall be clearly,
conspicuously, and accurately set forth as follows:

(1)  in bold print and in type of a size that is capable of
being read without unreasonable extra effort;

(2)  in terms that are understandable to the buying public;
and

(3)  in close proximity to the qualified representation and
not separated or buried by asterisk in some other part of the
advertisement.

R877-23V-8.  Signs and Identification Pursuant to Utah
Code Ann. Section 41-3-105.

A.  Every dealer, dismantler, manufacturer, remanufacturer,
transporter, crusher, and body shop must post a sign at its
principal place of business.

B.  The sign required under A. shall:
1.  plainly display in a permanent manner the name under

which the business is licensed;
2.  be not less than 24 square feet in size, unless required

otherwise, in writing, by a government entity;
3.  be painted on the building, attached to the building with

nails or bolts, or affixed to posts that have been securely
anchored in the ground.

C.  A similar sign must be conspicuously posted at each
additional place of business and must show, in addition, the
address of the principal place of business.  All signs must
remain posted at each place of business and on the office.  If the
office is not located at the site on which the motor vehicles are
displayed or offered for sale or exchange, the bonded dealer
number, dismantler number, or manufacturer number must also
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be conspicuously displayed either on the sign or on the building.
D.  If the additional place of business is an auto show or

similar business that will conduct business for ten days or less,
the sign need only show the licensee’s name as licensed by the
division and be of a size that reasonably identifies the licensee.

E.  Every dismantler, body shop, crusher, and dealer
engaged in the business of dismantling motor vehicles for the
sale of parts or salvage shall identify any vehicles or equipment
used by the dismantler, body shop, crusher, or dealer for
transporting salvage or parts on the highways.  This
identification shall include the name, address, and dismantler,
body shop, crusher, or dealer number of the licensee, and shall
be conspicuously displayed on both sides of the vehicle or
equipment in letters and numerals not less than two inches in
height.

F.  No place of business may be operated under a name
other than that by which the licensee is licensed by the division.
No sign may be posted at a place of business that shows a
business name other than the one licensed by the division or
gives the impression that the business is other than the one
licensed by the division.  However, a sign containing a variation
of the licensee’s name, if a variation of the licensee’s name is
required by a manufacturer in writing, may be posted as long as
the sign containing the licensed name is more prominent.

G.  Documents submitted by a licensee to a government
entity shall be identified only by the name under which the
licensee is licensed by the division.  All documents used by the
licensee to promote or transact a sale or lease of a vehicle shall
identify that licensee only by the name under which the licensee
is licensed with the division.

R877-23V-10.  Uniform Vehicle Identification Numbering
System for Licensed Manufacturers Pursuant to Utah Code
Ann. Section 41-3-202.

A.  Except as provided in subsection (B), all manufacturers
of motor vehicles licensed under Section 41-3-202 shall comply
with the National Highway Traffic and Safety Administration’s
Standard No. 115, 49 C.F.R. Section 571.115 (1992), regarding
17-character vehicle identification number (VIN) requirements.

B.  Manufacturers involved only in the second stage of a
multi-stage vehicle are not required to comply with subsection
(A) if the manufacturer of the first stage has complied with
subsection (A).

R877-23V-11.  License Information Update Pursuant to Utah
Code Ann. Section 41-3-201.

A.  Every person licensed under Section 41-3-202 shall
notify the Motor Vehicle Enforcement Division (division)
immediately of any change in ownership, address, or
circumstance relating to its fitness to be licensed.

B.  The division may request the licensee to review
information contained in the division’s files and notify the
division of any corrections that must be made.

R877-23V-12.  Documents Required Prior to Issue of a
License Pursuant to Utah Code Ann. Section 41-3-105.

A.  The following items must be properly completed and
presented to the Motor Vehicle Enforcement Division (division)
before a license is issued.

1.  New motor vehicle dealer or new motorcycle and small
trailer dealer license:

a)  application for license;
b)  dealer bond in the amount prescribed by Section 41-3-

205;
c)  evidence that a Utah sales tax license has been issued to

the dealership;
d)  franchise verification from the manufacturer of each

make of new motor vehicle to be offered for sale;
e)  picture of the dealership, clearly showing the office,

display space, and required sign;
f)  pictures of the owner, partners, or corporate officers

who will act as no-fee salespersons;
g)  the fee required by Section 41-3-601;
h)  evidence that the place of business has been inspected

by an authorized division employee or agent;
i.  fingerprints of the owner, partners, or corporate officers

who will act as no-fee salespersons, and the fees and waiver
required by the Department of Public Safety for the processing
of fingerprints.

2.  Used motor vehicle dealer or used motorcycle and small
trailer dealer license:

a)  application for license;
b)  dealer bond in the amount prescribed by Section 41-3-

205;
c)  evidence that a Utah sales tax license has been issued to

the dealership;
d)  picture of the dealership, clearly showing the office,

display space, and required sign;
e)  pictures of the owner, partners, or corporate officers

who will act as no-fee salespersons;
f)  the fee required by law;
g)  evidence that the place of business has been inspected

by an authorized division employee or agent;
h)  fingerprints of the owner, partners, or corporate officers

who will act as no-fee salespersons, and the fees and waiver
required by the Department of Public Safety for the processing
of fingerprints.

3.  Manufacturer or remanufacturer license:
a)  application for license;
b)  evidence that the applicant has complied with the

National Highway Traffic and Safety Administration’s Motor
Vehicle Safety Standard No. 115, regarding 17 character vehicle
identification number (VIN) requirements;

c)  picture of the principal place of business;
d)  the fee required by Section 41-3-601;
e)  evidence that a Utah sales tax license has been issued to

the manufacturer or remanufacturer;
f)  evidence that the place of business has been inspected

by an authorized division employee or agent.
4.  Transporter license:
a)  application for license;
b)  picture of the principal place of business;
c)  the fee required by Section 41-3-601;
d)  evidence that a Utah sales tax license has been issued

to the transporter;
e)  evidence that the place of business has been inspected

by an authorized division employee or agent.
5.  Dismantler license:
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a)  application for license;
b)  evidence that a Utah sales tax license has been issued

for the dismantler;
c)  picture of the principal place of business, clearly

showing the office, sign, and display space;
d)  the fee required by Section 41-3-601;
e)  evidence that the place of business has been inspected

by an authorized division employee or agent.
6.  Crusher license:
a)  application for license;
b)  crusher bond as prescribed in Section 41-3-205;
c)  picture of the principal place of business, clearly

showing the office;
d)  the fee required by Section 41-3-601;
e)  evidence that a Utah sales tax license has been issued

for the crusher;
f)  evidence that the place of business has been inspected

by an authorized division employee or agent.
7.  Salesperson license:
a)  application for license;
b)  picture of the applicant;
c)  fingerprints of the applicant and the fees and waiver

required by the Department of Public Safety for the processing
of fingerprints;

d)  the fee required by Section 41-3-601.
8.  Distributor, factory branch, distributor branch, or

representative license:
a)  application for license;
b)  the fee required by Section 41-3-601.
9.  Body shop license:
a)  application for license;
b)  body shop bond as prescribed in Section 41-3-205;
c)  picture of the principal place of business, clearly

showing the office, sign, and display space;
d)  the fee required by Section 41-3-601;
e)  evidence that a Utah sales tax license has been issued

for the body shop;
f)  evidence that the place of business has been inspected

by an authorized division employee or agent.
10.  New applicants may also be required to attend an

orientation class on motor vehicle laws and motor vehicle
business laws before their license is issued.

R877-23V-14.  Dealer Identification of Fees Associated with
Issuance of Temporary Permits Pursuant to Utah Code Ann.
Sections 41-3-301 and 41-3-302.

A.  A dealer issuing temporary permits under Sections 41-
3-301 or 41-3-302 shall segregate and separately identify the
fees required by Title 41, Chapter 1a, as state-mandated fees.

B.  Only fees required by Title 41, Chapter 1a, may be
identified as state-mandated fees.

C.  A dealer that fails to segregate and separately identify
state-mandated fees pursuant to A. is in violation of Title 41,
Chapter 3.

D.  If a dealer charges the purchaser/consumer/lessee of a
motor vehicle a fee for the handling and processing of any state-
mandated fees (such fees are commonly referred to as "dealer
documentary service fees"), then the dealer, in addition to the
requirements set forth in A., B., C. above, must prominently

display a sign on the dealer premises in such location as to
readily discernable by all purchasers, consumers, or lessees.
The sign shall read as follows:

The (dealer documentary service fee) (         )as set forth in
your contract represents costs and profit to the dealer for
preparing and processing documents and other services related
to the sale or lease of your vehicle.  These fees are not set or
state mandated by state statute or rule.

The blank in the preceding paragraph may be wording
selected by the dealer to describe the fee charged for document
preparation and processing and other services, but must be, in
all cases, the actual wording used in the dealer’s contract of sale
or lease agreement.

R877-23V-16.  Replacement or Renewal of Lost or Stolen
Special Plates Pursuant to Utah Code Ann. Section 41-3-507.

A.  A lost or stolen dealer, dismantler, manufacturer,
remanufacturer, or transporter plate may be replaced only after
it has expired.

B.  The replaced special plate shall be included in the
calculation of special plates a dealer may be issued under
Section 41-3-503.

R877-23V-18.  Qualifications for a Salvage Vehicle Buyer
License Pursuant to Utah Code Ann. Section 41-3-202.

A.  An applicant for a salvage vehicle buyer license shall
provide to the division:

1.  evidence that the applicant is licensed in any state as a
motor vehicle dealer, dismantler, or body shop;

2.  a list of any previous motor vehicle related businesses
in which the applicant was involved;

3.  evidence that the applicant has business experience in
buying, selling, or otherwise working with salvage vehicles;

4.  evidence that the applicant understands and complies
with statutes and rules relating to the handling and disposal of
environmental hazardous materials associated with salvage
vehicles under Title 19, Chapter 6, Hazardous Substances; and

5.  evidence that the applicant has complied with the
provisions of Title 41, Chapter 3, Motor Vehicle Business
Regulation Act, or similar laws of another state.
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R884.  Tax Commission, Property Tax.
R884-24P.  Property Tax.
R884-24P-5.  Abatement or Deferral of Property Taxes of
Indigent Persons Pursuant to Utah Code Ann. Sections 59-2-
1107 through 59-2-1109 and 59-2-1202(5).

A.  "Household income" includes net rents, interest,
retirement income, welfare, social security, and all other sources
of cash income.

B.  Absence from the residence due to vacation,
confinement to hospital, or other similar temporary situation
shall not be deducted from the ten-month residency requirement
of Section 59-2-1109(3)(a)(ii).

C.  Written notification shall be given to any applicant
whose application for abatement or deferral is denied.

R884-24P-7.  Assessment of Mining Properties Pursuant to
Utah Code Ann. Section 59-2-201.

A.  Definitions.
1.  "Allowable costs" means those costs reasonably and

necessarily incurred to own and operate a productive mining
property and bring the minerals or finished product to the
customary or implied point of sale.

a)  Allowable costs include: salaries and wages, payroll
taxes, employee benefits, workers compensation insurance, parts
and supplies, maintenance and repairs, equipment rental, tools,
power, fuels, utilities, water, freight, engineering, drilling,
sampling and assaying, accounting and legal, management,
insurance, taxes (including severance, property, sales/use, and
federal and state income taxes), exempt royalties, waste
disposal, actual or accrued environmental cleanup, reclamation
and remediation, changes in working capital (other than those
caused by increases or decreases in product inventory or other
nontaxable items), and other miscellaneous costs.

b)  For purposes of the discounted cash flow method,
allowable costs shall include expected future capital
expenditures in addition to those items outlined in A.1.a).

c)  For purposes of the capitalized net revenue method,
allowable costs shall include straight- line depreciation of
capital expenditures in addition to those items outlined in
A.1.a).

d)  Allowable costs does not include interest, depletion,
depreciation other than allowed in A.1.c), amortization,
corporate overhead other than allowed in A.1.a), or any
expenses not related to the ownership or operation of the mining
property being valued.

e)  To determine applicable federal and state income taxes,
straight line depreciation, cost depletion, and amortization shall
be used.

2.  "Asset value" means the value arrived at using generally
accepted cost approaches to value.

3.  "Capital expenditure" means the cost of acquiring
property, plant, and equipment used in the productive mining
property operation and includes:

a)  purchase price of an asset and its components;
b)  transportation costs;
c)  installation charges and construction costs; and
d)  sales tax.
4.  "Constant or real dollar basis" means cash flows or net

revenues used in the discounted cash flow or capitalized net

revenue methods, respectively, prepared on a basis where
inflation or deflation are adjusted back to the lien date.  For this
purpose, inflation or deflation shall be determined using the
gross domestic product deflator produced by the Congressional
Budget Office, or long-term inflation forecasts produced by
reputable analysts, other similar sources, or any combination
thereof.

5.  "Discount rate" means the rate that reflects the current
yield requirements of investors purchasing comparable
properties in the mining industry, taking into account the
industry’s current and projected market, financial, and economic
conditions.

6. "Economic production" means the ability of the mining
property to profitably produce and sell product, even if that
ability is not being utilized.

7.  "Exempt royalties" means royalties paid to this state or
its political subdivisions, an agency of the federal government,
or an Indian tribe.

8.  "Expected annual production" means the economic
production from a mine for each future year as estimated by an
analysis of the life-of-mine mining plan for the property.

9.  "Fair market value" is as defined in Section 59-2-102.
10.  "Federal and state income taxes" mean regular taxes

based on income computed using the marginal federal and state
income tax rates for each applicable year.

11.  "Implied point of sale" means the point where the
minerals or finished product change hands in the normal course
of business.

12.  "Net cash flow" for the discounted cash flow method
means, for each future year, the expected product price
multiplied by the expected annual production that is anticipated
to be sold or self-consumed, plus related revenue cash flows,
minus allowable costs.

13.  "Net revenue" for the capitalized net revenue method
means, for any of the immediately preceding five years, the
actual receipts from the sale of minerals (or if self - consumed,
the value of the self-consumed minerals), plus actual related
revenue cash flows, minus allowable costs.

14.  "Non-operating mining property" means a mine that
has not produced in the previous calendar year and is not
currently capable of economic production, or land held under a
mineral lease not reasonably necessary in the actual mining and
extraction process in the current mine plan.

15.  "Productive mining property" means the property of a
mine that is either actively producing or currently capable of
having economic production.  Productive mining property
includes all taxable interests in real property, improvements and
tangible personal property upon or appurtenant to a mine that
are used for that mine in exploration, development, engineering,
mining, crushing or concentrating, processing, smelting,
refining, reducing, leaching, roasting, other processes used in
the separation or extraction of the product from the ore or
minerals and the processing thereof, loading for shipment,
marketing and sales, environmental clean-up, reclamation and
remediation, general and administrative operations, or
transporting the finished product or minerals to the customary
point of sale or to the implied point of sale in the case of self-
consumed minerals.

16.  "Product price" for each mineral means the price that
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is most representative of the price expected to be received for
the mineral in future periods.

a)  Product price is determined using one or more of the
following approaches:

(1)  an analysis of average actual sales prices per unit of
production for the minerals sold by the taxpayer for up to five
years preceding the lien date; or,

(2)  an analysis of the average posted prices for the
minerals, if valid posted prices exist, for up to five calendar
years preceding the lien date; or,

(3)  the average annual forecast prices for each of up to five
years succeeding the lien date for the minerals sold by the
taxpayer and one average forecast price for all years thereafter
for those same minerals, obtained from reputable forecasters,
mutually agreed upon between the Property Tax Division and
the taxpayer.

b)  If self-consumed, the product price will be determined
by one of the following two methods:

(1)  Representative unit sales price of like minerals.  The
representative unit sales price is determined from:

(a)  actual sales of like mineral by the taxpayer;
(b)  actual sales of like mineral by other taxpayers; or
(c)  posted prices of like mineral; or
(2)  If a representative unit sales price of like minerals is

unavailable, an imputed product price for the self-consumed
minerals may be developed by dividing the total allowable costs
by one minus the taxpayer’s discount rate to adjust to a cost that
includes profit, and dividing the resulting figure by the number
of units mined.

17.  "Related revenue cash flows" mean non-product
related cash flows related to the ownership or operation of the
mining property being valued.  Examples of related revenue
cash flows include royalties and proceeds from the sale of
mining equipment.

18.  "Self consumed minerals" means the minerals
produced from the mining property that the mining entity
consumes or utilizes for the manufacture or construction of
other goods and services.

19.  "Straight line depreciation" means depreciation
computed using the straight line method applicable in
calculating the regular federal tax.  For this purpose, the
applicable recovery period shall be seven years for depreciable
tangible personal mining property and depreciable tangible
personal property appurtenant to a mine, and 39 years for
depreciable real mining property and depreciable real property
appurtenant to a mine.

B.  Valuation.
1.  The discounted cash flow method is the preferred

method of valuing productive mining properties.  Under this
method the taxable value of the mine shall be determined by:

a) discounting the future net cash flows for the remaining
life of the mine to their present value as of the lien date; and

b) subtracting from that present value the fair market value,
as of the lien date, of licensed vehicles and nontaxable items.

2. The mining company shall provide to the Property Tax
Division an estimate of future cash flows for the remaining life
of the mine.  These future cash flows shall be prepared on a
constant or real dollar basis and shall be based on factors
including the life-of-mine mining plan for proven and probable

reserves, existing plant in place, capital projects underway,
capital projects approved by the mining company board of
directors, and capital necessary for sustaining operations.  All
factors included in the future cash flows, or which should be
included in the future cash flows, shall be subject to verification
and review for reasonableness by the Property Tax Division.

3.  If the taxpayer does not furnish the information
necessary to determine a value using the discounted cash flow
method, the Property Tax Division may use the capitalized net
revenue method.  This method is outlined as follows:

a)  Determine annual net revenue, both net losses and net
gains, from the productive mining property for each of the
immediate past five years, or years in operation, if less than five
years.  Each year’s net revenue shall be adjusted to a constant or
real dollar basis.

b)  Determine the average annual net revenue by summing
the values obtained in B.3.a) and dividing by the number of
operative years, five or less.

c)  Divide the average annual net revenue by the discount
rate to determine the fair market value of the entire productive
mining property.

d)  Subtract from the fair market value of the entire
productive mining property the fair market value, as of the lien
date, of licensed vehicles and nontaxable items, to determine the
taxable value of the productive mining property.

4.  The discount rate shall be determined by the Property
Tax Division.

a)  The discount rate shall be determined using the
weighted average cost of capital method, a survey of reputable
mining industry analysts, any other accepted methodology, or
any combination thereof.

b)  If using the weighted average cost of capital method,
the Property Tax Division shall include an after-tax cost of debt
and of equity.  The cost of debt will consider market yields.  The
cost of equity shall be determined by the capital asset pricing
model, arbitrage pricing model, risk premium model, discounted
cash flow model, a survey of reputable mining industry analysts,
any other accepted methodology, or a combination thereof.

5.  Where the discount rate is derived through the use of
publicly available information of other companies, the Property
Tax Division shall select companies that are comparable to the
productive mining property.  In making this selection and in
determining the discount rate, the Property Tax Division shall
consider criteria that includes size, profitability, risk,
diversification, or growth opportunities.

6.  A non-operating mine will be valued at fair market
value consistent with other taxable property.

7.  If, in the opinion of the Property Tax Division, these
methods are not reasonable to determine the fair market value,
the Property Tax Division may use other valuation methods to
estimate the fair market value of a mining property.

8.  The fair market value of a productive mining property
may not be less than the fair market value of the land,
improvements, and tangible personal property upon or
appurtenant to the mining property.  The mine value shall
include all equipment, improvements and real estate upon or
appurtenant to the mine.  All other tangible property not
appurtenant to the mining property will be separately valued at
fair market value.
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9.  Where the fair market value of assets upon or
appurtenant to the mining property is determined under the cost
method, the Property Tax Division shall use the replacement
cost new less depreciation approach.  This approach shall
consider the cost to acquire or build an asset with like utility at
current prices using modern design and materials, adjusted for
loss in value due to physical deterioration or obsolescence for
technical, functional and economic factors.

C.  When the fair market value of a productive mining
property in more than one tax area exceeds the asset value, the
fair market value will be divided into two components and
apportioned as follows:

1.  Asset value that includes machinery and equipment,
improvements, and land surface values will be apportioned to
the tax areas where the assets are located.

2.  The fair market value less the asset value will give an
income increment of value.  The income increment will be
apportioned as follows:

a)  Divide the asset value by the fair market value to
determine a quotient.  Multiply the quotient by the income
increment of value.  This value will be apportioned to each tax
area based on the percentage of the total asset value in that tax
area.

b)  The remainder of the income increment will be
apportioned to the tax areas based on the percentage of the
known mineral reserves according to the mine plan.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1998.

R884-24P-8.  Security for Property Tax on Uranium and
Vanadium Mines Pursuant to Utah Code Ann. Section 59-2-
211.

A.  The security deposit allowed by Section 59-2-211 shall
be requested from the mine owners or operators by giving notice
in the manner required by Section 59-2-211.  A list of mine
owners and operators who have made lump sum security
deposits with the Tax Commission will be furnished annually by
the Tax Commission to any person, mill, buying station, or other
legal entity receiving uranium or vanadium ore mined,
produced, or received from within Utah.

B.  At the option of the mine owner or operator, within 30
days after receiving proper notice from the Tax Commission, or
if the mine owner or operator has not complied with the request
within the 30 day period, the Tax Commission may implement
the following procedure:

1.  Any person, mill, buying station, or other legal entity
receiving uranium or vanadium ore mined, produced, or
received from within Utah shall withhold 4 percent, or any
higher amount set by the Tax Commission, of the gross proceeds
due to the mine operator or owner.

2.  All amounts withheld shall be remitted to the Tax
Commission by the last day of April, July, October, and January
for the immediately preceding calendar quarter, in the manner
set forth by the Tax Commission.

3.  Not later than the last day of February, owners or
operators of uranium and vanadium mines who have not made
lump sum security deposits with the Tax Commission shall be
provided with a statement from the Tax Commission showing all
security deposit amounts withheld from their gross proceeds

during the previous calendar year.
4.  The Tax Commission shall provide the county

treasurers with a list of all uranium and vanadium mine owners
and operators who have had security deposit amounts withheld.
The county treasurers shall then advise the Tax Commission in
writing of the amount of taxes due from each mine owner or
operator on the Tax Commission’s list.

5.  Once all county treasurers have responded, the Tax
Commission shall forward to each county treasurer the taxes
due, or the pro rata portion thereof, to the extent taxes have been
withheld and remitted to the Tax Commission.

a.  Any amount withheld in excess of the total taxes due to
all counties shall be refunded to the appropriate mine owner or
operator by the Tax Commission.

b.  If the amount withheld is not sufficient to pay the full
amount of taxes due, the county treasurers shall collect the
balance of taxes directly from the mine owner or operator.

R884-24P-10.  Taxation of Underground Rights in Land
That Contains Deposits of Oil or Gas Pursuant to Utah Code
Ann. Sections 59-2-201 and 59-2-210.

A.  Definitions.
1.  "Person" is as defined in Section 68-3-12.
2.  "Working interest owner" means the owner of an

interest in oil, gas, or other hydrocarbon substances burdened
with a share of the expenses of developing and operating the
property.

3.  "Unit operator" means a person who operates all
producing wells in a unit.

4.  "Independent operator" means a person operating an oil
or gas producing property not in a unit.

5.  One person can, at the same time, be a unit operator, a
working interest owner, and an independent operator and must
comply with all requirements of this rule based upon the
person’s status in the respective situations.

6.  "Expected annual production" means the future
economic production of an oil and gas property as estimated by
the Property Tax Division using decline curve analysis.
Expected annual production does not include production used
on the same well, lease, or unit for the purpose of repressuring
or pressure maintenance.

7.  "Product price" means:
a)  Oil:  The weighted average posted price for the calendar

year preceding January 1, specific for the field in which the well
is operating as designated by the Division of Oil, Gas, and
Mining.  The weighted average posted price is determined by
weighing each individual posted price based on the number of
days it was posted during the year, adjusting for gravity,
transportation, escalation, or deescalation.

b)  Gas:
(1)  If sold under contract, the price shall be the stated

price as of January 1, adjusted for escalation and deescalation.
(2)  If sold on the spot market or to a direct end-user, the

price shall be the average price received for the 12-month period
immediately preceding January 1, adjusted for escalation and
deescalation.

8.  "Future net revenue" means annual revenues less costs
of the working interests and royalty interest.

9.  "Revenue" means expected annual gross revenue,
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calculated by multiplying the product price by expected annual
production for the remaining economic life of the property.

10.  "Costs" means expected annual allowable costs applied
against revenue of cost-bearing interests:

a)  Examples of allowable costs include management
salaries; labor; payroll taxes and benefits; workers’
compensation insurance; general insurance; taxes (excluding
income and property taxes); supplies and tools; power;
maintenance and repairs; office; accounting; engineering;
treatment; legal fees; transportation; miscellaneous; capital
expenditures; and the imputed cost of self consumed product.

b)  Interest, depreciation, or any expense not directly
related to the unit will shall not be included as allowable costs.

11.  "Production asset" means any asset located at the well
site that is used to bring oil or gas products to a point of sale or
transfer of ownership.

B.  The discount rate shall be determined by the Property
Tax Division using methods such as the weighted cost of capital
method.

1.  The cost of debt shall consider market yields.  The cost
of equity shall be determined by the capital asset pricing model,
risk premium model, discounted cash flow model, a combination
thereof, or any other accepted methodology.

2.  The discount rate shall reflect the current yield
requirements of investors purchasing similar properties, taking
into consideration income, income taxes, risk, expenses,
inflation, and physical and locational characteristics.

3.  The discount rate shall contain the same elements as the
expected income stream.

C.  Assessment Procedures.
1.  Underground rights in lands containing deposits of oil

or gas and the related tangible property shall be assessed by the
Property Tax Division in the name of the unit operator, the
independent operator, or other person as the facts may warrant.

2.  The taxable value of underground oil and gas rights
shall be determined by discounting future net revenues to their
present value as of the lien date of the assessment year and then
subtracting the value of applicable exempt federal, state, and
Indian royalty interests.

3.  The reasonable taxable value of productive underground
oil and gas rights shall be determined by the methods described
in C.2. of this rule or such other valuation method that the Tax
Commission believes to be reasonably determinative of the
property’s fair market value.

4.  The value of the production assets shall be considered
in the value of the oil and gas reserves as determined in C.2.
above.  Any other tangible property shall be separately valued
at fair market value by the Property Tax Division.

5.  The minimum value of the property shall be the value of
the production assets.

D.  Collection by Operator.
1.  The unit operator may request the Property Tax Division

to separately list the value of the working interest, and the value
of the royalty interest on the Assessment Record.  When such a
request is made, the unit operator is responsible to provide the
Property Tax Division with the necessary information needed to
compile this list.  The unit operator may make a reasonable
estimate of the ad valorem tax liability for a given period and
may withhold funds from amounts due to royalty.  Withheld

funds shall be sufficient to ensure payment of the ad valorem tax
on each fractional interest according to the estimate made.

a)  If a unit operating agreement exists between the unit
operator and the fractional working interest owners, the unit
operator may withhold or collect the tax according to the terms
of that agreement.

b)  In any case, the unit operator and the fractional interest
owner may make agreements or arrangements for withholding
or otherwise collecting this tax.  This may be done whether or
not that practice is consistent with the preceding paragraphs so
long as all requirements of the law are met.  When a fractional
interest owner has had funds withheld to cover the estimated ad
valorem tax liability and the operator fails to remit such taxes to
the county when due, the fractional interest owner shall be
indemnified from any further ad valorem tax liability to the
extent of the withholding.

c)  The unit operator shall compare the amount withheld to
the taxes actually due, and return any excess amount to the
fractional interest owner within 60 days after the delinquent date
of the tax.  At the request of the fractional interest owner the
excess may be retained by the unit operator and applied toward
the fractional interest owner’s tax liability for the subsequent
year.

2.  The penalty provided for in Section 59-2-210 is
intended to ensure collection by the county of the entire tax due.
Any unit operator who has paid this county imposed penalty,
and thereafter collects from the fractional interest holders any
part of their tax due, may retain those funds as reimbursement
against the penalty paid.

3.  Interest on delinquent taxes shall be assessed as set
forth in Section 59-2-1331.

4.  Each unit operator may be required to submit to the
Property Tax Division a listing of all fractional interest owners
and their interests upon specific request of the Property Tax
Division.  Working interest owners, upon request, shall be
required to submit similar information to unit operators.

R884-24P-14.  Valuation of Real Property Encumbered by
Preservation Easements Pursuant to Utah Code Ann. Section
59-2-303.

A.  The assessor shall take into consideration any
preservation easements attached to historically significant real
property and structures when determining the property’s value.

B.  After the preservation easement has been recorded with
the county recorder, the property owner of record shall submit
to the county assessor and the Tax Commission a notice of the
preservation easement containing the following information:

1.  the property owner’s name;
2.  the address of the property; and
3.  the serial number of the property.
C.  The county assessor shall review the property and

incorporate any value change due to the preservation easement
in the following year’s assessment roll.

R884-24P-16.  Assessment of Interlocal Cooperation Act
Project Entity Properties Pursuant to Utah Code Ann.
Section 11-13-25.

A.  Definitions:
1.  "Utah fair market value" means the fair market value of
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that portion of the property of a project entity located within
Utah upon which the fee in lieu of ad valorem property tax may
be calculated.

2.  "Fee" means the annual fee in lieu of ad valorem
property tax payable by a project entity pursuant to Section 11-
13-25.

3.  "Energy supplier" means an entity that purchases any
capacity, service or other benefit of a project to provide
electrical service.

4.  "Exempt energy supplier" means an energy supplier
whose tangible property is exempted by Article XIII, Sec. 2. of
the Constitution of Utah from the payment of ad valorem
property tax.

5.  "Optimum operating capacity" means the capacity at
which a project is capable of operating on a sustained basis
taking into account its design, actual operating history,
maintenance requirements, and similar information from
comparable projects, if any.  The determination of the projected
and actual optimum operating capacities of a project shall
recognize that projects are not normally operated on a sustained
basis at 100 percent of their designed or actual capacities and
that the optimum level for operating a project on a sustained
basis may vary from project to project.

6.  "Property" means any electric generating facilities,
transmission facilities, distribution facilities, fuel facilities, fuel
transportation facilities, water facilities, land, water or other
existing facilities or tangible property owned by a project entity
and required for the project which, if owned by an entity
required to pay ad valorem property taxes, would be subject to
assessment for ad valorem tax purposes.

7.  "Sold," for the purpose of interpreting D, means the first
sale of the capacity, service, or other benefit produced by the
project without regard to any subsequent sale, resale, or lay-off
of that capacity, service, or other benefit.

8.  "Taxing jurisdiction" means a political subdivision of
this state in which any portion of the project is located.

9.  All definitions contained in the Interlocal Cooperation
Act, Section 11-13-3, as in effect on December 31, 1989, apply
to this rule.

B.  The Tax Commission shall determine the fair market
value of the property of each project entity.  Fair market value
shall be based upon standard appraisal theory and shall be
determined by correlating estimates derived from the income
and cost approaches to value described below.

1.  The income approach to value requires the imputation
of an income stream and a capitalization rate.  The income
stream may be based on recognized indicators such as average
income, weighted income, trended income, present value of
future income streams, performance ratios, and discounted cash
flows.  The imputation of income stream and capitalization rate
shall be derived from the data of other similarly situated
companies.  Similarity shall be based on factors such as
location, fuel mix, customer mix, size and bond ratings.
Estimates may also be imputed from industry data generally.
Income data from similarly situated companies will be adjusted
to reflect differences in governmental regulatory and tax
policies.

2.  The cost approach to value shall consist of the total of
the property’s net book value of the project’s property.  This total

shall then be adjusted for obsolescence if any.
3.  In addition to, and not in lieu of, any adjustments for

obsolescence made pursuant to B.2., a phase-in adjustment shall
be made to the assessed valuation of any new project or
expansion of an existing project on which construction
commenced by a project entity after January 1, 1989 as follows:

a) During the period the new project or expansion is valued
as construction work in process, its assessed valuation shall be
multiplied by the percentage calculated by dividing its projected
production as of the projected date of completion of
construction by its projected optimum operating capacity as of
that date.

b) Once the new project or expansion ceases to be valued
as construction work in progress, its assessed valuation shall be
multiplied by the percentage calculated by dividing its actual
production by its actual optimum operating capacity. After the
new project or expansion has sustained actual production at its
optimum operating capacity during any tax year, this percentage
shall be deemed to be 100 percent for the remainder of its useful
life.

C. If portions of the property of the project entity are
located in states in addition to Utah and those states do not
apply a unit valuation approach to that property, the fair market
value of the property allocable to Utah shall be determined by
computing the cost approach to value on the basis of the net
book value of the property located in Utah and imputing an
estimated income stream based solely on the value of the Utah
property as computed under the cost approach. The correlated
value so determined shall be the Utah fair market value of the
property.

D. Before fixing and apportioning the Utah fair market
value of the property to the respective taxing jurisdictions in
which the property, or a portion thereof is located, the Utah fair
market value of the property shall be reduced by the percentage
of the capacity, service, or other benefit sold by the project
entity to exempt energy suppliers.

E.  For purposes of calculating the amount of the fee
payable under Section 11-13-25(3), the percentage of the
project that is used to produce the capacity, service or other
benefit sold shall be deemed to be 100 percent, subject to
adjustments provided by this rule, from the date the project is
determined to be commercially operational.

F.  In computing its tax rate pursuant to the formula
specified in Section 59-2-913(2), each taxing jurisdiction in
which the project property is located shall add to the amount of
its budgeted property tax revenues the amount of any credit due
to the project entity that year under Section 11-13-25(3), and
shall divide the result by the sum of the taxable value of all
property taxed, including the value of the project property
apportioned to the jurisdiction, and further adjusted pursuant to
the requirements of Section 59-2-913.

G.  B.1. and B.2. are retroactive to the lien date of January
1, 1984.  B.3. is effective as of the lien date of January 1, 1989.
The remainder of this rule is retroactive to the lien date of
January 1, 1988.

R884-24P-17.  Reappraisal of Real Property by County
Assessors Pursuant to Utah Constitution, Article XIII,
Subsection 11, and Utah Code Ann. Sections 59-2-303, 59-2-
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302, and 59-2-704.
A.  The following standards shall be followed in sequence

when performing a reappraisal of all classes of locally-assessed
real property within a county.

1.  Conduct a preliminary survey and plan.
a)  Compile a list of properties to be appraised by property

class.
b)  Assemble a complete current set of ownership plats.
c)  Estimate personnel and resource requirements.
d)  Construct a control chart to outline the process.
2.  Select a computer-assisted appraisal system and have

the system approved by the Property Tax Division.
3.  Obtain a copy of all probable transactions from the

recorder’s office for the three-year period ending on the effective
date of reappraisal.

4.  Perform a use valuation on agricultural parcels using the
most recent set of aerial photographs covering the jurisdiction.

a)  Perform a field review of all agricultural land, dividing
up the land by agricultural land class.

b)  Transfer data from the aerial photographs to the current
ownership plats, and compute acreage by class on a per parcel
basis.

c)  Enter land class information and the calculated
agricultural land use value on the appraisal form.

5.  Develop a land valuation guideline.
6.  Perform an appraisal on improved sold properties

considering the three approaches to value.
7.  Develop depreciation schedules and time-location

modifiers by comparing the appraised value with the sale price
of sold properties.

8.  Organize appraisal forms by proximity to each other and
by geographical area.  Insert sold property information into the
appropriate batches.

9.  Collect data on all nonsold properties.
10.  Develop capitalization rates and gross rent multipliers.
11.  Estimate the value of income-producing properties

using the appropriate capitalization method.
12.  Input the data into the automated system and generate

preliminary values.
13.  Review the preliminary figures and refine the estimate

based on the applicable approaches to value.
14.  Develop an outlier analysis program to identify and

correct clerical or judgment errors.
15.  Perform an assessment/sales ratio study.  Include any

new sale information.
16.  Make a final review based on the ratio study including

an analysis of variations in ratios.  Make appropriate
adjustments.

17.  Calculate the final values and place them on the
assessment role.

18.  Develop and publish a sold properties catalog.
19.  Establish the local Board of Equalization procedure.
20.  Prepare and file documentation of the reappraisal

program with the local Board of Equalization and Property Tax
Division.

B.  The Tax Commission shall provide procedural
guidelines for implementing the above requirements.

R884-24P-19.  Appraiser Designation Program Pursuant to

Utah Code Ann. Sections 59-2-701 and 59-2-702.
A.  "State Licensed Appraiser", "State Certified General

Appraiser," and "State Certified Residential Appraiser" are as
defined in Section 61-2b-2.

B.  The ad valorem training and designation program
consists of several courses and practica.

1.  Certain courses must be sanctioned by either the
International Association of Assessing Officers (IAAO) or the
Western States Association of Tax Administrators (WSATA).

2.  Most courses are one week in duration, with an
examination held on the final day.  The courses comprising the
basic designation program are:

a)  Course A - Assessment Practice in Utah;
b)  Course B - Fundamentals of Real Property Appraisal

(IAAO 101);
c)  Course C - Mass Appraisal of Land;
d)  Course D - Building Analysis and Valuation;
e)  Course E - Income Approach to Valuation (IAAO 102);
f) Course G - Development and Use of Personal Property

Schedules;
g)  Course H - Appraisal of Public Utilities and Railroads

(WSATA); and
h)  Course J - Uniform Standards of Professional Appraisal

Practice (USPAP).
3.  The Tax Commission may allow equivalent appraisal

education to be submitted in lieu of Course B, Course E, and
Course J.

C.  Candidates must attend 90 percent of the classes in each
course and pass the final examination for each course with a
grade of 70 percent or more to be successful.

D.  There are four recognized ad valorem designations:  Ad
Valorem Residential Appraiser, Ad Valorem General Real
Property Appraiser, Ad Valorem Personal Property
Auditor/Appraiser, and Ad Valorem Centrally Assessed
Valuation Analyst.

1.  These designations are granted only to individuals
working as appraisers, review appraisers, valuation auditors, or
analysts/administrators providing oversight and direction to
appraisers and auditors.

2.  An assessor, county employee, or state employee must
hold the appropriate designation to value property for ad
valorem taxation purposes.

E.  Ad Valorem Residential Appraiser.
1.  To qualify for this designation, an individual must:
a)  successfully complete Courses A, B, C, D, and J;
b)  successfully complete a comprehensive residential field

practicum; and
c)  attain and maintain state licensed or state certified

appraiser status.
2. Upon designation, the appraiser may value residential,

vacant, and agricultural property for ad valorem taxation
purposes.

F.  Ad Valorem General Real Property Appraiser.
1.  In order to qualify for this designation, an individual

must:
a)  successfully complete Courses A, B, C, D, E, and J;
b)  successfully complete a comprehensive field practicum

including residential and commercial properties; and
c)  attain and maintain state licensed or state certified
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appraiser status.
2.  Upon designation, the appraiser may value all types of

locally assessed real property for ad valorem taxation purposes.
G.  Ad Valorem Personal Property Auditor/Appraiser.
1.  To qualify for this designation, an individual must

successfully complete:
a)  Courses A, B, G, and J; and
b)  a comprehensive auditing practicum.
2.  Upon designation, the auditor/appraiser may value

locally assessed personal property for ad valorem taxation
purposes.

H.  Ad Valorem Centrally Assessed Valuation Analyst.
1.  In order to qualify for this designation, an individual

must:
a)  successfully complete Courses A, B, E, H, and J;
b)  successfully complete a comprehensive valuation

practicum; and
c)  attain and maintain state licensed or state certified

appraiser status.
2.  Upon designation, the analyst may value centrally

assessed property for ad valorem taxation purposes.
I.  If a candidate fails to receive a passing grade on a final

examination, one re-examination is allowed.  If the re-
examination is not successful, the individual must retake the
failed course.  The cost to retake the failed course will not be
borne by the Tax Commission.

J.  A practicum involves the appraisal or audit of selected
properties.  The candidate’s supervisor must formally request
that the Property Tax Division administer a practicum.

1.  Emphasis is placed on those types of properties the
candidate will most likely encounter on the job.

2. The practicum will be administered by a designated
appraiser assigned from the Property Tax Division.

K.  An appraiser trainee referred to in Section 59-2-701
shall be designated an ad valorem associate if the appraiser
trainee:

1.  has completed all Tax Commission appraiser education
and practicum requirements for designation under E., F., and H.;
and

2.  has not completed the requirements for licensure or
certification under Title 71, Chapter 2b, Real Estate Appraiser
Licensing and Certification.

L.  An individual holding a specified designation can
qualify for other designations by meeting the additional
requirements outlined above.

M.  Maintaining designated status requires completion of
28 hours of Tax Commission approved classroom work every
two years.

N.  Upon termination of employment from any Utah
assessment jurisdiction, or if the individual no longer works
primarily as an appraiser, review appraiser, valuation auditor, or
analyst/administrator in appraisal matters, designation is
automatically revoked.

1.  Ad valorem designation status may be reinstated if the
individual secures employment in any Utah assessment
jurisdiction within four years from the prior termination.

2.  If more than four years elapse between termination and
rehire, and

a)  the individual has been employed in a closely allied

field, then the individual may challenge the course
examinations.  Upon successfully challenging all required
course examinations, the prior designation status will be
reinstated; or

b)  if the individual has not been employed in real estate
valuation or a closely allied field, the individual must retake all
required courses and pass the final examinations with a score of
70 percent or more.

O.  All appraisal work performed by Tax Commission
designated appraisers shall meet the standards set forth in
section 61-2b-27.

P.  If appropriate Tax Commission designations are not
held by assessor’s office personnel, the appraisal work must be
contracted out to qualified private appraisers.  An assessor’s
office may elect to contract out appraisal work to qualified
private appraisers even if personnel with the appropriate
designation are available in the office.  If appraisal work is
contracted out, the following requirements must be met.

1.  The private sector appraisers contracting the work must
hold the State Certified Residential Appraiser or State Certified
General Appraiser license issued by the Division of Real Estate
of the Utah Department of Commerce.  Only State Certified
General Appraisers may appraise nonresidential properties.

2.  All appraisal work shall meet the standards set forth in
Section 61-2b-27.

Q.  The completion and delivery of the assessment roll
required under Section 59-2-311 is an administrative function
of the elected assessor.

1.  There are no specific licensure, certification, or
educational requirements related to this function.

2.  An elected assessor may complete and deliver the
assessment roll as long as the valuations and appraisals included
in the assessment roll were completed by persons having the
required designations.

R884-24P-20.  Construction Work in Progress Pursuant to
Utah Constitution Art. XIII, Section 2 and Utah Code Ann.
Sections 59-2-201 and 59-2-301.

A.  For purposes of this rule:
1.  Construction work in progress means improvements as

defined in Section 59-2-102, and personal property as defined
in Section 59-2-102, not functionally complete as defined in
A.6.

2.  Project means any undertaking involving construction,
expansion or modernization.

3.  "Construction" means:
a)  creation of a new facility;
b)  acquisition of personal property; or
c)  any alteration to the real property of an existing facility

other than normal repairs or maintenance.
4.  Expansion means an increase in production or capacity

as a result of the project.
5.  Modernization means a change or contrast in character

or quality resulting from the introduction of improved
techniques, methods or products.

6.  Functionally complete means capable of providing
economic benefit to the owner through fulfillment of the
purpose for which it was constructed.  In the case of a cost-
regulated utility, a project shall be deemed to be functionally
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complete when the operating property associated with the
project has been capitalized on the books and is part of the rate
base of that utility.

7.  Allocable preconstruction costs means expenditures
associated with the planning and preparation for the
construction of a project.  To be classified as an allocable
preconstruction cost, an expenditure must be capitalized.

8.  Cost regulated utility means a power company, oil and
gas pipeline company, gas distribution company or
telecommunication company whose earnings are determined by
a rate of return applied to rate base.  Rate of return and rate base
are set and approved by a state or federal regulatory
commission.

9.  Residential means single-family residences and duplex
apartments.

10.  Unit method of appraisal means valuation of the
various physical components of an integrated enterprise as a
single going concern.  The unit method may employ one or more
of the following approaches to value:  the income approach, the
cost approach, and the stock and debt approach.

B.  All construction work in progress shall be valued at
"full cash value" as described in this rule.

C.  Discount Rates
For purposes of this rule, discount rates used in valuing all

projects shall be determined by the Tax Commission, and shall
be consistent with market, financial and economic conditions.

D.  Appraisal of Allocable Preconstruction Costs.
1.  If requested by the taxpayer, preconstruction costs

associated with properties, other than residential properties, may
be allocated to the value of the project in relation to the relative
amount of total expenditures made on the project by the lien
date.  Allocation will be allowed only if the following
conditions are satisfied by January 30 of the tax year for which
the request is sought:

a)  a detailed list of preconstruction cost data is supplied to
the responsible agency;

b)  the percent of completion of the project and the
preconstruction cost data are certified by the taxpayer as to their
accuracy.

2.  The preconstruction costs allocated pursuant to D.1. of
this rule shall be discounted using the appropriate rate
determined in C.  The discounted allocated value shall either be
added to the values of properties other than residential
properties determined under E.1. or shall be added to the values
determined under the various approaches used in the unit
method of valuation determined under F.

3.  The preconstruction costs allocated under D. are subject
to audit for four years.  If adjustments are necessary after
examination of the records, those adjustments will be classified
as property escaping assessment.

E.  Appraisal of Properties not Valued under the Unit
Method.

1.  The full cash value, projected upon completion, of all
properties valued under this section, with the exception of
residential properties, shall be reduced by the value of the
allocable preconstruction costs determined D.  This reduced full
cash value shall be referred to as the "adjusted full cash value."

2.  On or before January 1 of each tax year, each county
assessor and the Tax Commission shall determine, for projects

not valued by the unit method and which fall under their
respective areas of appraisal responsibility, the following:

a)  The full cash value of the project expected upon
completion.

b)  The expected date of functional completion of the
project currently under construction.

(1)  The expected date of functional completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

c)  The percent of the project completed as of the lien date.
(1)  Determination of percent of completion for residential

properties shall be based on the following percentage of
completion:

(a)  10 - Excavation-foundation
(b)  30 - Rough lumber, rough labor
(c)  50 - Roofing, rough plumbing, rough electrical, heating
(d)  65 - Insulation, drywall, exterior finish
(e)  75 - Finish lumber, finish labor, painting
(f)  90 - Cabinets, cabinet tops, tile, finish plumbing, finish

electrical
(g) 100 - Floor covering, appliances, exterior concrete,

misc.
(2)  In the case of all other projects under construction and

valued under this section the percent of completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

3.  Upon determination of the adjusted full cash value for
nonresidential projects under construction or the full cash value
expected upon completion of residential projects under
construction, the expected date of completion, and the percent
of the project completed, the assessor shall do the following:

a)  multiply the percent of the residential project completed
by the total full cash value of the residential project expected
upon completion; or in the case of nonresidential projects,

b)  multiply the percent of the nonresidential project
completed by the adjusted full cash value of the nonresidential
project;

c)  adjust the resulting product of D.3.a) or D.3.b) for the
expected time of completion using the discount rate determined
under C.

F.  Appraisal of Properties Valued Under the Unit Method
of Appraisal.

1.  No adjustments under this rule shall be made to the
income indicator of value for a project under construction that
is owned by a cost-regulated utility when the project is allowed
in rate base.

2.  The full cash value of a project under construction as of
January 1 of the tax year, shall be determined by adjusting the
cost and income approaches as follows:

a)  Adjustments to reflect the time value of money in
appraising construction work in progress valued under the cost
and income approaches shall be made for each approach as
follows:

(1)  Each company shall report the expected completion
dates and costs of the projects.  A project expected to be
completed during the tax year for which the valuation is being
determined shall be considered completed on January 1 or July
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1, whichever is closest to the expected completion date.  The
Tax Commission shall determine the expected completion date
for any project whose completion is scheduled during a tax year
subsequent to the tax year for which the valuation is being
made.

(2)  If requested by the company, the value of allocable
preconstruction costs determined in D. shall then be subtracted
from the total cost of each project.  The resulting sum shall be
referred to as the adjusted cost value of the project.

(3)  The adjusted cost value for each of the future years
prior to functional completion shall be discounted to reflect the
present value of the project under construction.  The discount
rate shall be determined under C.

(4)  The discounted adjusted cost value shall then be added
to the values determined under the income approach and cost
approach.

b)  No adjustment will be made to reflect the time value of
money for a project valued under the stock and debt approach to
value.

G.  This rule shall take effect for the tax year 1985.

R884-24P-24.  Form for Notice of Property Valuation and
Tax Changes Pursuant to Utah Code Ann. Sections 59-2-918
through 59-2-924.

A.  The county auditor must notify all real property owners
of property valuation and tax changes on the Notice of Property
Valuation and Tax Changes form.

1.  If a county desires to use a modified version of the
Notice of Property Valuation and Tax Changes, a copy of the
proposed modification must be submitted for approval to the
Property Tax Division of the Tax Commission no later than
March 1.

a)  Within 15 days of receipt, the Property Tax Division
will issue a written decision, including justifications, on the use
of the modified Notice of Property Valuation and Tax changes.

b)  If a county is not satisfied with the decision, it may
petition for a hearing before the Tax Commission as provided in
R861-1A-22.

2.  The Notice of Property Valuation and Tax Changes,
however modified, must contain the same information as the
unmodified version.  A property description may be included at
the option of the county.

B.  The Notice of Property Valuation and Tax Changes
must be completed by the county auditor in its entirety, except
in the following circumstances:

1.  New property is created by a new legal description; or
2.  The status of the improvements on the property has

changed.
3.  In instances where partial completion is allowed, the

term nonapplicable will be entered in the appropriate sections of
the Notice of Property Valuation and Tax Changes.

4.  If the county auditor determines that conditions other
than those outlined in this section merit deletion, the auditor
may enter the term "nonapplicable" in appropriate sections of
the Notice of Property Valuation and Tax Changes only after
receiving approval from the Property Tax Division in the
manner described in A.

C.  Real estate assessed under the Farmland Assessment
Act of 1969 must be reported at full market value, with the value

based upon Farmland Assessment Act rates shown
parenthetically.

D.  All completion dates specified for the disclosure of
property tax information must be strictly observed.

1.  Requests for deviation from the statutory completion
dates must be submitted in writing on or before June 1, and
receive the approval of the Property Tax Division in the manner
described in A.

E.  If the proposed rate exceeds the certified rate,
jurisdictions in which the fiscal year is the calendar year are
required to hold public hearings even if budget hearings have
already been held for that fiscal year.

F.  If the cost of public notice required under Sections 59-
2-918 and 59-2-919 is greater than one percent of the property
tax revenues to be received, an entity may combine its
advertisement with other entities, or use direct mail notification.

G.  Calculation of the amount and percentage increase in
property tax revenues required by Sections 59-2-918 and 59-2-
919, shall be computed by comparing property taxes levied for
the current year with property taxes collected the prior year,
without adjusting for revenues attributable to new growth.

H.  If a taxing district has not completed the tax rate setting
process as prescribed in Sections 59-2-919 and 59-2-920 by
August 17, the county auditor must seek approval from the Tax
Commission to use the certified rate in calculating taxes levied.

I.  The value of property subject to the uniform fee under
Section 59-2-405 is excluded from taxable value for purposes
of calculating new growth, the certified tax rate, and the
proposed tax rate.

J.  The value and taxes of property subject to the uniform
fee under Section 59-2-405, as well as tax increment
distributions and related taxable values of redevelopment
agencies, are excluded when calculating the percentage of
property taxes collected as provided in Section 59-2-913.

K.  The following formulas and definitions shall be used in
determining new growth:

1.  Actual new growth shall be computed as follows:
a)  the taxable value for the current year adjusted for

redevelopment minus year-end taxable value for the previous
year adjusted for redevelopment; then

b)  plus or minus changes in value as a result of factoring;
then

c)  plus or minus changes in value as a result of reappraisal;
then

d)  plus or minus any change in value resulting from a
legislative mandate or court order.

2.  Net annexation value is the taxable value for the current
year adjusted for redevelopment of all properties annexed into
an entity during the previous calendar year minus the taxable
value for the previous year adjusted for redevelopment for all
properties annexed out of the entity during the previous calendar
year.

3.  New growth is equal to zero for an entity with:
a)  an actual new growth value less than zero; and
b)  a net annexation value greater than or equal to zero.
4.  New growth is equal to actual new growth for:
a)  an entity with an actual new growth value greater than

or equal to zero; or
b)  an entity with:
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i)  an actual new growth value less than zero; and
ii)  the actual new growth value is greater than or equal to

the net annexation value.
5.  New growth is equal to the net annexation value for an

entity with:
a)  a net annexation value less than zero; and
b)  the actual new growth value is less than the net

annexation value.
6.  Adjusted new growth equals new growth multiplied by

the mean collection rate for the previous five years.
L.  The following definitions and formulas shall be used in

determining the certified tax rate:
1.  Current year adjusted taxable value equals the taxable

value for the current year adjusted for redevelopment; then
a)  adjusted for estimated value losses due to appeals, using

an average percentage loss for the past three years; then
b)  adjusted for estimated collection losses.
2.  The certified tax rate shall be computed as follows:
a)  Last year’s taxes collected, excluding redemptions,

penalties, interest, roll-back taxes, and other miscellaneous
collections.

b)  Divided by the sum of the current year adjusted taxable
value less adjusted new growth.

3.  Entities required to set levies for more than one fund
must compute an aggregate certified rate.  The aggregate
certified rate is the sum of the certified rates for individual funds
for which separate levies are required by law.  The aggregate
certified rate computation applies where:

a)  the valuation bases for the funds are contained within
identical geographic boundaries; and

b)  the funds are under the levy and budget setting authority
of the same governmental entity.

4.  Exceptions to L.3. are the county assessing and
collecting levy, as described in Section 59-2-906.1(3), and the
additional levies for property valuation and reappraisal, as
described in Section 59-2-906.3.

a)  These levies may not be included as part of a county’s
aggregate certified rate.  Instead, they must be segregated into a
separate aggregate certified rate.

b)  The separate aggregate certified rate representing these
levies is subject to the proposed tax increase requirements of
Sections 59-2-918 and 59-2-919.

M.  For purposes of determining the certified tax rate of a
municipality incorporated on or after July 1, 1996, the levy
imposed for municipal-type services or general county purposes
shall be the certified tax rate for municipal-type services or
general county purposes, as applicable.

N.  No new entity, including a new city, may have a
certified tax rate or levy a tax for any particular year unless that
entity existed on the first day of that calendar year.

R884-24P-26.  Requirements of the Farmland Assessment
Act of 1969 Pursuant to Utah Code Ann. Sections 59-2-501
through 59-2-515.

A.  A parcel of land less than five acres in size may qualify
for assessment under the provisions of the Farmland Assessment
Act (FAA) if it:

1.  has ownership identical to and is used in conjunction
with a qualifying parcel of five or more acres;

2.  is in close proximity to the primary farm;
3.  has a direct relationship to the total agricultural

enterprise;
4.  makes a significant contribution to the enterprise’s total

production; and
5.  meets all other requirements set forth in Section 59-2-

503.
B.  FAA application forms shall provide for reporting of

the current serial number, legal description, ownership, and all
other pertinent information of the subject properties.

1.  The assessor shall maintain all FAA records in the
assessor’s office.  These records shall include the original year
of application and clearly indicate the number of years these
properties have been assessed and taxed under the FAA.

2.  All parcels assessed and taxed under the provisions of
the FAA shall be so designated on the assessment roll.

3.  All FAA applications, including those resulting from
changes in ownership, legal description, additions, or deletions,
must be recorded.

C.  For FAA purposes, a property may be considered
contiguous even though it is severed by a public highway,
unimproved road, fence, canal, or waterway.

D.  Upon withdrawal or change in use of a parcel assessed
under the provisions of the FAA, the assessor shall immediately
calculate the amount of the roll-back tax due and the county
shall bill the roll-back tax due.

1.  The amount of the lien shall be shown on the recorded
roll-back statement.

2.  If the roll-back tax is not paid to the county treasurer
within 30 days after billing, the county treasurer shall proceed
to collect the amount due.

3.  If, after a period of being exempt, the property is used
for a purpose that does not qualify for assessment under the
FAA, the roll-back provisions of FAA shall apply to the time
the property was under the provisions of the FAA, up to a
maximum of five years, less the number of years that the
property was exempt.

E.  Land that becomes ineligible for farmland assessment
solely as a result of amendments to Sections 59-2-501 through
59-2-515 is not subject to the roll-back tax if the owner of that
land notifies the county assessor of the land’s ineligibility for
farmland assessment on or before January 1, 1994.

F.  Applications for assessment and taxation under the
FAA may be made only by the owner of farm property.  A lessee
or purchaser of any parcel may arrange with the owner to farm
such land, but the lessee or purchaser may not make application
for farmland assessment in the lessee’s or purchaser’s name.

G.  A leased parcel may be assessed under the FAA if it
meets all of the eligibility requirements set forth in Section 59-
2-503.

H.  All applications for assessment under the provisions of
the FAA shall be accompanied by documentation verifying the
agricultural production of the property for the two years
immediately preceding the year of application.  The county
assessor or the commission may request any additional
information needed to determine eligibility under Section 59-2-
503.

R884-24P-27.  Standards for Assessment Level and
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Uniformity of Performance Pursuant to Utah Code Ann.
Sections 59-2-704 and 59-2-704.5.

A.  Definitions.
1.  "Coefficient of dispersion (COD)" means the average

deviation of a group of assessment ratios taken around the
median and expressed as a percent of that measure.

2.  "Coefficient of variation (COV)" means the standard
deviation expressed as a percentage of the mean.

3.  "Division" means the Property Tax Division of the State
Tax Commission.

4.  "Nonparametric" means data samples that are not
normally distributed.

5.  "Parametric" means data samples that are normally
distributed.

6.  "Urban counties" means counties classified as first or
second class counties pursuant to Section 17-50-501.

B.  The Tax Commission adopts the following standards of
assessment performance.

1. For assessment level in each property class, subclass,
and geographical area in each county, the measure of central
tendency shall meet one of the following measures.

a) The measure of central tendency shall be within 10
percent of the legal level of assessment.

b) The 95 percent confidence interval of the measure of
central tendency shall contain the legal level of assessment.

2. For uniformity of the property being appraised under the
cyclical appraisal plan for the current year, the measure of
dispersion shall be within the following limits.

a)  In urban counties:
(1) a COD of 15 percent or less for primary residential and

commercial property, and 20 percent or less for vacant land and
secondary residential property; and

(2)  a COV of 19 percent or less for primary residential and
commercial property, and 25 percent or less for vacant land and
secondary residential property.

b)  In rural counties:
(1) a COD of 20 percent or less for primary residential and

commercial property, and 25 percent or less for vacant land and
secondary residential property; and

(2)  a COV of 25 percent or less for primary residential and
commercial property, and 31 percent or less for vacant land and
secondary residential property.

3.  Statistical measures.
a)  The measure of central tendency shall be the mean for

parametric samples and the median for nonparametric samples.
b)  The measure of dispersion shall be the COV for

parametric samples and the COD for nonparametric samples.
c)  To achieve statistical accuracy in determining

assessment level under B.1. and uniformity under B.2. for any
property class, subclass, or geographical area, the minimum
sample size shall consist of 10 or more ratios.

C.  Each year the Division shall conduct and publish an
assessment-to-sale ratio study to determine if each county
complies with the standards in B.

1.  To meet the minimum sample size, the study period may
be extended.

2.  A smaller sample size may be used if:
a)  that sample size is at least 10 percent of the class or

subclass population; or

b)  both the Division and the county agree that the sample
may produce statistics that imply corrective action appropriate
to the class or subclass of property.

3.  If the Division, after consultation with the counties,
determines that the sample size does not produce reliable
statistical data, an alternate performance evaluation may be
conducted, which may result in corrective action.  The alternate
performance evaluation shall include review and analysis of the
following:

a)  the county’s procedures for collection and use of market
data, including sales, income, rental, expense, vacancy rates,
and capitalization rates;

b)  the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

c)  the accuracy and uniformity of the county’s individual
property data through a field audit of randomly selected
properties; and

d)  the county’s level of personnel training, ratio of
appraisers to parcels, level of funding, and other workload and
resource considerations.

4.  All input to the sample used to measure performance
shall be completed by March 31 of each study year.

5.  The Division shall conduct a preliminary annual
assessment-to-sale ratio study by April 30 of the study year,
allowing counties to apply adjustments to their tax roll prior to
the May 22 deadline.

6.  The Division shall complete the final study immediately
following the closing of the tax roll on May 22.

D.  The Division shall order corrective action if the results
of the final study do not meet the standards set forth in B.

1.  Assessment level adjustments, or factor orders, shall be
calculated by dividing the legal level of assessment by one of
the following:

a)  the measure of central tendency, if the uniformity of the
ratios meets the standards outlined in B.2.; or

b)  the 95 percent confidence interval limit nearest the legal
level of assessment, if the uniformity of the ratios does not meet
the standards outlined in B.2.

2.  Uniformity adjustments, or reappraisal orders, shall only
apply to the property being appraised under the cyclical
appraisal plan for the current year.  A reappraisal order shall be
issued if the property fails to meet the standards outlined in B.2.
Prior to implementation of reappraisal orders, counties shall
submit a preliminary report to the Division that includes the
following:

a)  an evaluation of why the standards of uniformity
outlined in B.2. were not met; and

b)  a plan for completion of the reappraisal that is approved
by the Division.

3.  A corrective action order may contain language
requiring a county to create, modify, or follow its cyclical
appraisal plan.

4.  All corrective action orders shall be issued by June 10
of the study year.

E.  The Tax Commission adopts the following procedures
to insure compliance and facilitate implementation of ordered
corrective action.

1. Prior to the filing of an appeal, the Division shall retain
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authority to correct errors and, with agreement of the affected
county, issue amended orders or stipulate with the affected
county to any appropriate alternative action without Tax
Commission approval. Any stipulation by the Division
subsequent to an appeal is subject to Tax Commission approval.

2.  A county receiving a corrective action order resulting
from this rule may file and appeal with the Tax Commission
pursuant to Tax Commission rule R861-1A-11.

3.  A corrective action order will become the final Tax
Commission order if the county does not appeal in a timely
manner, or does not prevail in the appeals process.

4.  The Division may assist local jurisdictions to ensure
implementation of any corrective action orders by the following
deadlines.

a)  Factor orders shall be implemented in the current study
year prior to the mailing of valuation notices.

b)  Other corrective action, including reappraisal orders,
shall be implemented prior to May 22 of the year following the
study year.  The preliminary report referred to in D.2. shall be
completed by November 30 of the current study year.

5.  The Division shall complete audits to determine
compliance with corrective action orders as soon after the
deadlines set forth in E.4. as practical.  The Division shall
review the results of the compliance audit with the county and
make any necessary adjustments to the compliance audit within
15 days of initiating the audit.  These adjustments shall be
limited to the analysis performed during the compliance audit
and may not include review of the data used to arrive at the
underlying factor order. After any adjustments, the compliance
audit will then be given to the Tax Commission for any
necessary action.

6.  The county shall be informed of any adjustment
required as a result of the compliance audit.

R884-24P-28.  Reporting Requirements For Leased or
Rented Personal Property, Pursuant to Utah Code Ann.
Section 59-2-306.

A.  The procedure set forth herein is required in reporting
heavy equipment leased or rented during the tax year.

1.  On forms or diskette provided by the Tax Commission,
the owner of leased or rented heavy equipment shall file semi-
annual reports with the Tax Commission for the periods January
1 through June 30, and July 1 through December 31 of each
year. The reports shall contain the following information:

a)  a description of the leased or rented equipment;
b)  the year of manufacture and acquistion cost;
c)  a listing, by month, of the counties where the equipment

has situs; and
d)  any other information required.
2.  For purposes of this rule, situs is established when

leased or rented equipment is kept in an area for thirty days.
Once situs is established, any portion of thirty days during
which that equipment stays in that area shall be counted as a full
month of situs.  In no case may situs exceed twelve months for
any year.

3.  The completed report shall be submitted to the Property
Tax Division of the Tax Commission within thirty days after
each reporting period.

a)  Noncompliance will require accelerated reporting.

R884-24P-29.  Taxable Household Furnishings Pursuant to
Utah Code Ann. Section 59-2-1113.

A.  Household furnishings, furniture, and equipment are
subject to property taxation if:

1.  the owner of the abode commonly receives legal
consideration for its use, whether in the form of rent, exchange,
or lease payments; or

2.  the abode is held out as available for the rent, lease, or
use by others.

R884-24P-32.  Leasehold Improvements Pursuant to Utah
Code Ann. Section 59-2-303.

A.  The value of leasehold improvements shall be included
in the value of the underlying real property and assessed to the
owner of the underlying real property.

B.  The combined valuation of leasehold improvements and
underlying real property required in A. shall satisfy the
requirements of Section 59-2-103(1).

C.  The provisions of this rule shall not apply if the
underlying real property is owned by an entity exempt from tax
under Section 59-2-1101.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-33.  2002 Personal Property Valuation Guides and
Schedules Pursuant to Utah Code Ann. Section 59-2-301.

A.  Definitions.
1.  "Acquisition cost" means all costs required to put an

item into service, including purchase price, freight and shipping
costs; installation, engineering, erection or assembly costs; and
excise and sales taxes.

a) Indirect costs such as debugging, licensing fees and
permits, insurance or security are not included in the acquisition
cost.

b) Acquisition cost may correspond to the cost new for new
property, or cost used for used property.

2.  "Actual cost" includes the value of components
necessary to complete the vehicle, such as tanks, mixers, special
containers, passenger compartments, special axles, installation,
engineering, erection, or assembly costs.

a) Actual cost does not include sales or excise taxes,
maintenance contracts, registration and license fees, dealer
charges, tire tax, freight, or shipping costs.

3. "Cost new" means the actual cost of the property when
purchased new.

a)  Except as otherwise provided in this rule, the Tax
Commission and assessors shall rely on the following sources
to determine cost new:

(1) documented actual cost of the new or used vehicle; or
(2) recognized publications that provide a method for

approximating cost new for new or used vehicles.
b)  For the following property purchased used, the taxing

authority may determine cost new by dividing the property’s
actual cost by the percent good factor for that class:

(1)  class 6 heavy and medium duty trucks;
(2)  class 9 off-highway vehicles;
(3)  class 11 street motorcycles;
(4)  class 13 heavy equipment;
(5)  class 14 motor homes;
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(6)  class 17 boats;
(7)  class 18 travel trailers/truck campers;
(8)  class 21 commercial and utility trailers;
(9)  class 23 aircraft subject to the aircraft uniform fee and

not listed in the aircraft bluebook price digest; and
(10)  class 26 personal watercraft.
4.  "Percent good" means an estimate of value, expressed

as a percentage, based on a property’s acquisition cost or cost
new, adjusted for depreciation and appreciation of all kinds.

a)  The percent good factor is applied against the
acquisition cost or the cost new to derive taxable value for the
property.

b)  Percent good schedules are derived from an analysis of
the Internal Revenue Service Class Life, the Marshall and Swift
Cost index, other data sources or research, and vehicle valuation
guides such as NADA.

B.  Each year the Property Tax Division shall update and
publish percent good schedules for use in computing personal
property valuation.

1.  Proposed schedules shall be transmitted to county
assessors and interested parties for comment before adoption.

2.  A public comment period will be scheduled each year
and a public hearing will be scheduled if requested by ten or
more interested parties or at the discretion of the Commission.

3.  County assessors may deviate from the schedules when
warranted by specific conditions affecting an item of personal
property.  When a deviation will affect an entire class or type of
personal property, a written report, substantiating the changes
with verifiable data, must be presented to the Commission.
Alternative schedules may not be used without prior written
approval of the Commission.

C.  Other taxable personal property that is not included in
the listed classes includes:

1.  Supplies on hand as of January 1 at 12:00 noon,
including office supplies, shipping supplies, maintenance
supplies, replacement parts, lubricating oils, fuel and
consumable items not held for sale in the ordinary course of
business.  Supplies are assessed at total cost, including freight-
in.

2.  Equipment leased or rented from inventory is subject to
ad valorem tax.  Refer to the appropriate property class schedule
to determine taxable value.

3.  Property held for rent or lease is taxable, and is not
exempt as inventory.  For entities primarily engaged in rent-to-
own, inventory on hand at January 1 is exempt and property out
on rent-to-own contracts is taxable.

D.  Personal property valuation schedules may not be
appealed to, or amended by, county boards of equalization.

E.  All taxable personal property is classified by expected
economic life as follows:

1.  Class 1 - Short Life Property.  Property in this class has
a typical life of more than one year and less than four years. It
is fungible in that it is difficult to determine the age of an item
retired from service.

a)  Examples of property in the class include:
(1)  barricades/warning signs;
(2)  library materials;
(3)  patterns, jigs and dies;
(4)  pots, pans, and utensils;

(5)  canned computer software;
(6)  hotel linen;
(7)  wood and pallets;
(8)  video tapes, compact discs, and DVDs; and
(9)  uniforms.
b)  With the exception of video tapes, compact discs, and

DVDs, taxable value is calculated by applying the percent good
factor against the acquisition cost of the property.

c)  A licensee of canned computer software shall use one
of the following substitutes for acquisition cost of canned
computer software if no acquisition cost for the canned
computer software is stated:

(1)  retail price of the canned computer software;
(2)  if a retail price is unavailable, and the license is a

nonrenewable single year license agreement, the total sum of
expected payments during that 12-month period; or

(3)  if the licensing agreement is a renewable agreement or
is a multiple year agreement, the present value of all expected
licensing fees paid pursuant to the agreement.

d) Video tapes, compact discs, and DVDs are valued at
$15.00 per tape or disc for the first year and $3.00 per tape or
disc thereafter.
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2.  Class 2 - Computer Integrated Machinery.
a)  Machinery shall be classified as computer integrated

machinery if all of the following conditions are met:
(1)  The equipment is sold as a single unit.  If the invoice

breaks out the computer separately from the machine, the
computer must be valued as Class 12 property and the machine
as Class 8 property.

(2)  The machine cannot operate without the computer and
the computer cannot perform functions outside the machine.

(3)  The machine can perform multiple functions and is
controlled by a programmable central processing unit.

(4)  The total cost of the machine and computer combined
is depreciated as a unit for income tax purposes.

(5)  The capabilities of the machine cannot be expanded by
substituting a more complex computer for the original.

b) Taxable value is calculated by applying the percent good
factor against the acquisition cost of the property.
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3.  Class 3 - Short Life Trade Fixtures.  Property in this
class generally consists of electronic types of equipment and
includes property subject to rapid functional and economic



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 503

obsolescence or severe wear and tear.
a)  Examples of property in this class include:
(1)  office machines;
(2)  alarm systems;
(3)  shopping carts;
(4)  ATM machines;
(5)  small equipment rentals;
(6) rent-to-own merchandise;
(7)  telephone equipment and systems;
(8)  music systems;
(9)  vending machines;
(10) video game machines; and
(11)  cash registers and point of sale equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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4.  Class 5 - Long Life Trade Fixtures.  Class 5 property is
subject to functional obsolescence in the form of style changes.

a)  Examples of property in this class include:
(1)  furniture;
(2)  bars and sinks:
(3)  booths, tables and chairs;
(4)  beauty and barber shop fixtures;
(5)  cabinets and shelves;
(6)  displays, cases and racks;
(7)  office furniture;
(8)  theater seats;
(9)  water slides; and
(10)  signs, mechanical and electrical.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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5. Class 6 - Heavy and Medium Duty Trucks.
a)  Examples of property in this class include:
(1)  heavy duty trucks; and
(2)  medium duty trucks.
b)  Taxable value is calculated by applying the percent

good factor against the cost new.
c)  Cost new of vehicles in this class is defined as follows:
(1)  the documented actual cost of the vehicle for new

vehicles; or

(2)  75 percent of the manufacturer’s suggested retail price.
d)  For state assessed vehicles, cost new shall include the

value of attached equipment.
e) The 2002 percent good applies to 2002 models

purchased in 2001.
f) Trucks weighing two tons or more have a residual

taxable value of $1,750.
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6. Class 7 - Medical and Dental Equipment.  Class 7
property is subject to a high degree of technological
development by the health industry.

a)  Examples of property in this class include:
(1)  medical and dental equipment and instruments;
(2)  exam tables and chairs;
(3)  high-tech hospital equipment;
(4)  microscopes; and
(5)  optical equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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7. Class 8 - Machinery and Equipment.  Property in this
class is subject to considerable functional and economic
obsolescence created by competition as technologically
advanced and more efficient equipment becomes available.

a)  Examples of property in this class include:
(1)  manufacturing machinery;
(2)  amusement rides;
(3)  bakery equipment;
(4)  distillery equipment;
(5)  refrigeration equipment;
(6)  laundry and dry cleaning equipment;
(7)  machine shop equipment;
(8) processing equipment;
(9) auto service and repair equipment;
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(10) mining equipment;
(11)  ski lift machinery;
(12)  printing equipment;
(13)  bottling or cannery equipment; and
(14) packaging equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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8. Class 9 - Off-Highway Vehicles.
a)  Examples of property in this class include:
(1)  dirt and trail motorcycles;
(2)  all terrain vehicles;
(3)  golf carts; and
(4)  snowmobiles.
b)  Taxable value is calculated by applying the percent

good factor against the cost new.
c)  The 2002 percent good applies to 2002 models

purchased in 2001.
d)  Off-Highway Vehicles have a residual taxable value of

$500.
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9.  Class 10 - Railroad Cars.  The Class 10 schedule was
developed to value the property of railroad car companies.
Functional and economic obsolescence is recognized in the
developing technology of the shipping industry.  Heavy wear
and tear is also a factor in valuing this class of property.

a) Taxable value is calculated by applying the percent good
factor against the acquisition cost of the property.
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10.  Class 11 - Street Motorcycles.
a)  Examples of property in this class include:
(1)  street motorcycles;
(2)  scooters; and
(3)  mopeds.
b)  Taxable value is calculated by applying the percent

good factor against the cost new.
c)  The 2002 percent good applies to 2002 models

purchased in 2001.
d)  Street motorcycles have a residual taxable value of

$500.
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11. Class 12 - Computer Hardware.
a)  Examples of property in this class include:
(1)  data processing equipment;
(2)  personal computers;
(3)  main frame computers;
(4)  computer equipment peripherals; and
(5)  cad/cam systems.
b) Taxable value is calculated by applying the percent good

factor against the acquisition cost of the property.
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12.  Class 13 - Heavy Equipment.
a)  Examples of property in this class include:
(1)  construction equipment;
(2)  excavation equipment;
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(3)  loaders;
(4)  batch plants;
(5)  snow cats; and
(6) pavement sweepers.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
c) 2002 model equipment purchased in 2001 is valued at

100 percent of acquisition cost.

�����	�$

							C��	�0												=����	7���
					��1#�������							�0	��1#�������	9���

											 �																	��M
											  																	��M
											66																	"%M
											6�																	"�M
											6%																	" M
											6�																	�%M
											6"																	�$M
											6�																	� M
											6$																	$�M
											6�																	$$M
											6�																	$ M
											6 																	��M
											�6																	�$M
											��	���	
����							�6M

13.  Class 14 - Motor Homes.
a)  Taxable value is calculated by applying the percent

good against the cost new.
b)  The 2002 percent good applies to 2002 models

purchased in 2001.
c)  Motor homes have a residual taxable value of $1,000.
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14.  Class 15 - Semiconductor Manufacturing Equipment.
Class 15 applies only to equipment used in the production of
semiconductor products.

a)  Examples of property in this class include:
(1)  crystal growing equipment;
(2)  die assembly equipment;
(3)  wire bonding equipment;
(4)  encapsulation equipment;
(5)  semiconductor test equipment;
(6)  clean room equipment;
(7)  chemical and gas systems related to semiconductor

manufacturing;
(8)  deionized water systems;
(9)  electrical systems; and

(10)  photo mask and wafer manufacturing dedicated to
semiconductor production.

b)  Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.
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15. Class 16 - Long-Life Property.  Class 16 property has
a long physical life with little obsolescence.

a)  Examples of property in this class include:
(1)  billboards;
(2)  sign towers;
(3)  radio towers;
(4)  ski lift and tram towers;
(5)  non-farm grain elevators; and
(6)  bulk storage tanks.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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16.  Class 17 - Boats.
a)  Examples of property in this class include:
(1)  boats; and
(2)  boat motors.
b)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.
c) The Tax Commission and assessors shall rely on the

following sources to determine cost new for property in this
class:

(1)  the following publications or valuation methods:
(a)  the manufacturer’s suggested retail price listed in the

ABOS Marine Blue Book;
(b)  for property not listed in the ABOS Marine Blue Book

but listed in the NADA Marine Appraisal Guide, the NADA
average value for the property divided by the percent good
factor; or

(c)  for property not listed in the ABOS Marine Blue Book
or the NADA Appraisal Guide:
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i)  the manufacturer’s suggested retail price for comparable
property; or

ii)  the cost new established for that property by a
documented valuation source; or

(2)  the documented actual cost of new or used property in
this class.

d) The 2002 percent good applies to 2002 models
purchased in 2001.

e) Boats have a residual taxable value of $500.
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17.  Class 18 - Travel Trailers/Truck Campers.
a)  Examples of property in this class include:
(1)  travel trailers;
(2)  truck campers; and
(3)  tent trailers.
b)  Taxable value is calculated by applying the percent

good factor against the cost new.
c)  The 2002 percent good applies to 2002 models

purchased in 2001.
d)  Trailers and truck campers have a residual taxable value

of $500.
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18.  Class 20 - Petroleum and Natural Gas Exploration and
Production Equipment.  Class 20 property is subject to
significant functional and economic obsolescence due to the

volatile nature of the petroleum industry.
a)  Examples of property in this class include:
(1)  oil and gas exploration equipment;
(2)  distillation equipment;
(3)  wellhead assemblies;
(4)  holding and storage facilities;
(5)  drill rigs;
(6)  reinjection equipment;
(7)  metering devices;
(8)  cracking equipment;
(9)  well-site generators, transformers, and power lines;
(10)  equipment sheds;
(11)  pumps;
(12)  radio telemetry units; and
(13)  support and control equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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19.  Class 21 - Commercial and Utility Trailers.
a)  Examples of property in this class include:
(1)  commercial trailers;
(2)  utility trailers;
(3)  cargo utility trailers;
(4)  boat trailers;
(5)  converter gears;
(6)  horse and stock trailers; and
(7)  all trailers not included in Class 18.
b)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.  For state
assessed vehicles, cost new shall include the value of attached
equipment.

c)  The 2002 percent good applies to 2002 models
purchased in 2001.

d)  Commercial and utility trailers have a residual taxable
value of $500.
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20.  Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans.

a)  Class 22 vehicles fall within four subcategories:
domestic passenger cars, foreign passenger cars, light trucks,
including utility vehicles, and vans.

b)  Because Section 59-2-405.1 subjects Class 22 property
to an age-based uniform fee, a percent good schedule is not
necessary for this class.

21.  Class 23 - Aircraft Subject to the Aircraft Uniform Fee
and Not Listed in the Aircraft Bluebook Price Digest.

a)  Examples of property in this class include:
(1)  kit-built aircraft;
(2)  experimental aircraft;
(3)  gliders;
(4)  hot air balloons; and
(5)  any other aircraft requiring FAA registration.
b)  Aircraft subject to the aircraft uniform fee, but not listed

in the Aircraft Bluebook Price Digest, are valued by applying
the percent good factor against the acquisition cost of the
aircraft.

c)  Aircraft requiring Federal Aviation Agency registration
and kept in Utah must be registered with the Motor Vehicle
Division of the Tax Commission.
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22.  Class 24 - Leasehold Improvements.
a)  This class includes leasehold improvements to real

property installed by a tenant.  The Class 24 schedule is to be
used only with leasehold improvements that are assessed to the
lessee of the real property pursuant to Tax Commission rule
R884-24P-32.  Leasehold improvements include:

(1)  walls and partitions;
(2)  plumbing and roughed-in fixtures;
(3)  floor coverings other than carpet;
(4)  store fronts;
(5)  decoration;
(6)  wiring;
(7)  suspended or acoustical ceilings;
(8)  heating and cooling systems; and
(9)  iron or millwork trim.
b)  Taxable value is calculated by applying the percent

good factor against the cost of acquisition, including

installation.
c)  The Class 3 schedule is used to value short life

leasehold improvements.
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23.  Class 25 - Aircraft Parts Manufacturing Tools and
Dies.  Property in this class is generally subject to rapid
physical, functional, and economic obsolescence due to rapid
technological and economic shifts in the airline parts
manufacturing industry.  Heavy wear and tear is also a factor in
valuing this class of property.

a)  Examples of property in this class include:
(1)  aircraft parts manufacturing jigs and dies;
(2)  aircraft parts manufacturing molds;
(3)  aircraft parts manufacturing patterns;
(4)  aircraft parts manufacturing taps and gauges;
(5)  aircraft parts manufacturing test equipment; and
(6)  aircraft parts manufacturing fixtures.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

�����	�"

							C��	�0											=����	7���
					��1#�������						�0	��1#�������	9���

							 �																				�$M
							  																				��M
							66																				"�M
							6�																				$"M
							6%																				�6M
							6�	���	
����											�M

24.  Class 26 - Personal Watercraft.
a)  Examples of property in this class include:
(1)  motorized personal watercraft; and
(2)  jet skis.
b) Taxable value is calculated by applying the percent good

factor against the cost new.
c) The 2002 percent good applies to 2002 models

purchased in 2001.
d)  Personal watercraft have a residual taxable value of

$500.
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25.  Class 27 - Electrical Power Generating Equipment and
Fixtures

a)  Examples of property in this class include:
(1)  electrical power generators; and
(2)  control equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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F.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2002.

R884-24P-34.  Use of Sales or Appraisal Information
Gathered in Conjunction With Assessment/Sales Ratio
Studies Pursuant to Utah Code Ann. Section 59-2-704.

A.  Market data gathered for purposes of an
assessment/sales ratio study may be used for valuation purposes
only as part of a systematic reappraisal program whereby all
similar properties are given equitable and uniform treatment.

B.  Sales or appraisal data gathered in conjunction with a
ratio study shall not be used for an isolated reappraisal of the
sold or appraised properties.

C.  Information derived from ratio studies regarding the
values assigned to real property and personal property shall not
be used to establish the apportionment between real and
personal property in future assessments.

R884-24P-35.  Annual Affidavit of Exempt Use Pursuant to
Utah Code Ann. Section 59-2-1101.

A.  The owner of property receiving a full or partial
exemption from property tax based on exclusive use for
religious, charitable or educational purposes, is required to file
the annual affidavit prescribed in Utah Code Ann. Section 59-2-
1101.

R884-24P-36.  Contents of Real Property Tax Notice
Pursuant to Utah Code Ann. Section 59-2-1317.

A.  In addition to the information required by Section 59-2-
1317, the tax notice for real property shall specify the following:

1.  the property identification number;
2.  the appraised value of the property and, if applicable,

any adjustment for residential exemptions expressed in terms of
taxable value;

3.  if applicable, tax relief for taxpayers eligible for blind,
veteran, or poor abatement or the circuit breaker, which shall be
shown as credits to total taxes levied; and

4.  itemized tax rate information for each taxing entity and
total tax rate.

R884-24P-37.  Separate Values of Land and Improvements
Pursuant to Utah Code Ann. Sections 59-2-301 and 59-2-305.

A.  The county assessor shall maintain an appraisal record
of all real property subject to assessment by the county.  The
record shall include the following information:

1.  owner of the property;
2.  property identification number;
3.  description and location of the property; and
4.  full market value of the property.
B.  Real property appraisal records shall show separately

the value of the land and the value of any improvements.

R884-24P-38.  Nonoperating Railroad Properties Pursuant
to Utah Code Ann. Section 59-2-201(4).

A.  Definitions.
1.  "Railroad right of way" (RR-ROW) means a strip of

land upon which a railroad company constructs the road bed.
a.  RR-ROW within incorporated towns and cities shall

consist of 50 feet on each side of the main line main track,
branch line main track or main spur track.  Variations to the 50-
foot standard shall be approved on an individual basis.

b.  RR-ROW outside incorporated towns and cities shall
consist of the actual right-of-way owned if not in excess of 100
feet on each side of the center line of the main line main track,
branch line main track, or main spur track.  In cases where
unusual conditions exist, such as mountain cuts, fills, etc., and
more than 100 feet on either side of the main track is required
for ROW and where small parcels of land are otherwise required
for ROW purposes, the necessary additional area shall be
reported as RR-ROW.

B.  Assessment of nonoperating railroad properties.
Railroad property formerly assessed by the unitary method
which has been determined to be nonoperating, and which is not
necessary to the conduct of the business, shall be assessed
separately by the local county assessor.  For purposes of this
rule:

C.  Assessment procedures.
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1.  Properties charged to nonoperating accounts are
reviewed by the Property Tax Division, and if taxable, are
assessed and placed on the local county assessment rolls
separately from the operating properties.

2.  RR-ROW is considered as operating and as necessary
to the conduct and contributing to the income of the business.
Any revenue derived from leasing of property within the RR-
ROW is considered as railroad operating revenues.

3.  Real property outside of the RR-ROW which is
necessary to the conduct of the railroad operation is considered
as part of the unitary value.  Some examples are: company
homes occupied by superintendents and other employees on 24-
hour call, storage facilities for railroad operations,
communication facilities, and spur tracks outside of RR-ROW.

4.  Abandoned RR-ROW is considered as nonoperating and
shall be reported as such by the railroad companies.

5.  Real property outside of the RR-ROW which is not
necessary to the conduct of the railroad operations is classified
as nonoperating and therefore assessed by the local county
assessor.  Some examples are:  land leased to service station
operations, grocery stores, apartments, residences, and
agricultural uses.

6.  RR-ROW obtained by government grant or act of
Congress is deemed operating property.

D.  Notice of Determination.  It is the responsibility of the
Property Tax Division to provide a notice of determination to
the owner of the railroad property and the assessor of the county
where the railroad property is located immediately after such
determination of operating or nonoperating status has been
made.  If there is no appeal to the notice of determination, the
Property Tax Division shall notify the assessor of the county
where the property is located so the property may be placed on
the roll for local assessment.

E.  Appeals.  Any interested party who wishes to contest
the determination of operating or nonoperating property may do
so by filing a request for agency action within ten days of the
notice of determination of operating or nonoperating properties.
Request for agency action may be made pursuant to Utah Code
Ann. Title 63, Chapter 46b.

R884-24P-40.  Exemption of Parsonages, Rectories,
Monasteries, Homes and Residences Pursuant to Utah Code
Annotated 59-2-1101(d) and Article XIII, Section 2 of the
Utah Constitution.

A.  Parsonages, rectories, monasteries, homes and
residences if used exclusively for religious purposes, are exempt
from property taxes if they meet all of the following
requirements:

1.  The land and building are owned by a religious
organization which has qualified with the Internal Revenue
Service as a Section 501(c)(3) organization and which
organization continues to meet the requirements of that section.

2.  The building is occupied only by persons whose full
time efforts are devoted to the religious organization and the
immediate families of such persons.

3.  The religious organization, and not the individuals who
occupy the premises, pay all payments, utilities, insurance,
repairs, and all other costs and expenses related to the care and
maintenance of the premises and facilities.

B.  The exemption for one person and the family of such
person is limited to the real estate that is reasonable for the
residence of the family and which remains actively devoted
exclusively to the religious purposes.  The exemption for more
than one person, such as a monastery, is limited to that amount
of real estate actually devoted exclusively to religious purposes.

C.  Vacant land which is not actively used by the religious
organization, is not deemed to be devoted exclusively to
religious purposes, and is therefore not exempt from property
taxes.

1.  Vacant land which is held for future development or
utilization by the religious organization is not deemed to be
devoted exclusively to religious purposes and therefore not tax
exempt.

2.  Vacant land is tax exempt after construction commences
or a building permit is issued for construction of a structure or
other improvements used exclusively for religious purposes.

R884-24P-41.  Adjustment or Deferral of Property Taxes
Pursuant to Utah Code Ann. Section 59-2-1347.

A.  Requested adjustments to taxes for past years may not
be made under Utah Code Ann. Section 59-2-1347 if the
requested adjustment is based only on property valuation.

B.  Utah Code Ann. Section 59-2-1347 applies only to
taxes levied but unpaid and may not serve as the basis for
refunding taxes already paid.

C.  Utah Code Ann. Section 59-2-1347 may only be
applied to taxes levied for the five most recent tax years except
where taxes levied remain unpaid as a result of administrative
action or litigation.

R884-24P-42.  Farmland Assessment Audits and Personal
Property Audits Pursuant to Utah Code Ann. Subsection 59-
2-508(2), and Section 59-2-705.

A.  The Tax Commission is responsible for auditing the
administration of the Farmland Assessment Act to verify proper
listing and classification of all properties assessed under the act.
The Tax Commission also conducts routine audits of personal
property accounts.

1.  If an audit reveals an incorrect assignment of property,
or an increase or decrease in value, the county assessor shall
correct the assessment on the assessment roll and the tax roll.

2.  A revised assessment notice or tax notice or both shall
be mailed to the taxpayer for the current year and any previous
years affected.

3.  The appropriate tax rate for each year shall be applied
when computing taxes due for previous years.

B.  Assessors shall not alter results of an audit without first
submitting the changes to the Tax commission for review and
approval.

C.  The Tax Commission shall review assessor compliance
with this rule.  Noncompliance may result in an order for
corrective action.

R884-24P-44.  Farm Machinery and Equipment Exemption
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-
1101.

A.  The use of the machinery and equipment, whether by
the claimant or a lessee, shall determine the exemption.
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1.  For purposes of this rule, the term owner includes a
purchaser under an installment purchase contract or capitalized
lease where ownership passes to the purchaser at the end of the
contract without the exercise of an option on behalf of the
purchaser or seller.

B.  Farm machinery and equipment is used primarily for
agricultural purposes if it is used primarily for the production or
harvesting of agricultural products.

C.  The following machinery and equipment is used
primarily for the production or harvesting of agricultural
products:

1.  Machinery and equipment used on the farm for storage,
cooling, or freezing of fruits or vegetables;

2.  Except as provided in C.3., machinery and equipment
used in fruit or vegetable growing operations if the machinery
and equipment does not physically alter the fruit or vegetables;
and

3.  Machinery and equipment that physically alters the form
of fruits or vegetables if the operations performed by the
machinery or equipment are reasonable and necessary in the
preparation of the fruit or vegetables for wholesale marketing.

D.  Machinery and equipment used for processing of
agricultural products are not exempt.

R884-24P-47.  Uniform Tax on Aircraft Pursuant to Utah
Code Ann. Sections 59-2-404, 59-2-1005, 59-2-1302, and 59-
2-1303.

A.  Registration of aircraft requires payment of a uniform
tax in lieu of ad valorem personal property tax.  This tax shall be
collected by the county assessor at the time of registration at the
rate prescribed in Section 59-2-404.

B.  The average wholesale market value of the aircraft is
the arithmetic mean of the average low wholesale book value
and the average high wholesale book value.  This average price
will be used as the basis for the initial assessment.  These
amounts are obtained from the fall edition of the Aircraft
Bluebook Price Digest in the year preceding the year of
registration for all aircraft listed in that publication.

1.  The average wholesale market value of aircraft subject
to registration but not shown in the Aircraft Bluebook Price
Digest will be assessed according to the annual depreciation
schedule for aircraft valuation set forth in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules."

2.  Instructions for interpretation of codes are found inside
the Aircraft Bluebook Price Digest.

a)  Average low wholesale values are found under the
heading "Average equipped per base avg change/invtry."

b)  Average high wholesale values are found under the
heading "change mktbl."

c)  Aircraft values not in accordance with "average" may be
adjusted by the assessor following the instructions in the
Bluebook.  Factors that have the greatest impact on value
include:  high engine time, air worthiness directives not
complied with, status of annual inspection, crash damage, paint
condition, and interior condition.

C.  The uniform tax is due each year the aircraft is
registered in Utah.  If the aircraft is sold within the same
registration period, no additional uniform tax shall be due.

However, the purchaser shall pay any delinquent tax as a
condition precedent to registration.

D.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the uniform tax shall be
prorated based on the number of months remaining in the
registration period.

1.  Any portion of a month shall be counted as a full
month.  For example, if registration is required during July, 50
percent of the uniform tax shall be paid as a condition of
registration.

2.  If the aircraft is moved to Utah during the year, and
property tax was paid to another state prior to moving the
aircraft into Utah, any property tax paid shall be allowed as a
credit against the prorated uniform tax due in Utah.

a)  This credit may not be refunded if the other state
property tax exceeds the uniform tax due in Utah for the
comparable year.

b)  Proof of payment shall be submitted before credit is
allowed.

E.  The uniform tax collected by county assessors shall be
distributed to the taxing districts of the county in which the
aircraft is located as shown on the registration application.  If
the aircraft is registered in a county other than the county of the
aircraft location, the tax collected shall be forwarded to the
appropriate county within five working days.

F.  The Tax Commission shall supply registration forms
and numbered decals to the county assessors.  Forms to assess
the uniform tax shall be prepared by the counties each year.  The
Tax Commission shall maintain an owners’ data base and supply
the counties with a list of registrations by county after the first
year and shall also supply registration renewal forms preprinted
with the prior year’s registration information.

G.  The aircraft owner or person or entity in possession
thereof shall immediately provide access to any aircraft hangar
or other storage area or facility upon request by the assessor or
the assessor’s designee in order to permit the determination of
the status of registration of the aircraft, and the performance of
any other act in furtherance of the assessor’s duties.

H.  The provisions applicable to securing or collecting
personal property taxes set forth in Sections 59-2-1302 and 59-
2-1303 shall apply to the collection of delinquent uniform taxes.

I.  If the aircraft owner and the county assessor cannot
reach agreement concerning the aircraft valuation, the valuation
may be appealed to the county board of equalization under
Section 59-2-1005.

R884-24P-49.  Calculating the Utah Apportioned Value of a
Rail Car Fleet Pursuant to Utah Code Ann. Section 59-2-
201.

A.  Definitions.
1.  "Average market value per rail car" means the fleet rail

car market value divided by the number of rail cars in the fleet.
2.  "Fleet rail car market value" means the sum of:
a)(1)  the yearly acquisition costs of the fleet’s rail cars;
(2)  multiplied by the appropriate percent good factors

contained in Class 10 of R884-24P- 33, Personal Property
Valuation Guides and Schedules; and

b)  the sum of betterments by year.
(1)  Except as provided in A.2.b)(2), the sum of
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betterments by year shall be depreciated on a 14-year straight
line method.

(2)  Notwithstanding the provisions of A.2.b)(1),
betterments shall have a residual value of two percent.

3.  "In-service rail cars" means the number of rail cars in
the fleet, adjusted for out-of- service rail cars.

4. a)  "Out-of-service rail cars" means rail cars:
(1)  out-of-service for a period of more than ten

consecutive hours; or
(2)  in storage.
b)  Rail cars cease to be out-of-service once repaired or

removed from storage.
c)  Out-of-service rail cars do not include rail cars idled for

less than ten consecutive hours due to light repairs or routine
maintenance.

5.  "System car miles" means both loaded and empty miles
accumulated in the U.S., Canada, and Mexico during the prior
calendar year by all rail cars in the fleet.

6.  "Utah car miles" mean both loaded and empty miles
accumulated within Utah during the prior calendar year by all
rail cars in the fleet.

7. "Utah percent of system factor" means the Utah car miles
divided by the system car miles.

B.  The provisions of this rule apply only to private rail car
companies.

C.  To receive an adjustment for out-of-service rail cars, the
rail car company must report the number of out-of-service days
to the commission for each of the company’s rail car fleets.

D.  The out-of-service adjustment is calculated as follows.
1.  Divide the out-of-service days by 365 to obtain the out-

of-service rail car equivalent.
2.  Subtract the out-of-service rail car equivalent calculated

in D.1. from the number of rail cars in the fleet.
E.  The taxable value for each rail car fleet apportioned to

Utah, for which the Utah percent of system factor is more than
50 percent, shall be determined by multiplying the Utah percent
of system factor by the fleet rail car market value.

F.  The taxable value for each rail car company apportioned
to Utah, for which the Utah percent of system factor is less than
or equal to 50 percent, shall be determined in the following
manner.

1.  Calculate the number of fleet rail cars allocated to Utah
under the Utah percent of system factor.  The steps for this
calculation are as follows.

a)  Multiply the Utah percent of system factor by the in-
service rail cars in the fleet.

b)  Multiply the product obtained in F.1.a) by 50 percent.
2.  Calculate the number of fleet rail cars allocated to Utah

under the time speed factor.  The steps for this calculation are as
follows.

a) Divide the fleet’s Utah car miles by the average rail car
miles traveled in Utah per year.  The Commission has
determined that the average rail car miles traveled in Utah per
year shall equal 200,000 miles.

b)  Multiply the quotient obtained in F.2.a) by the percent
of in-service rail cars in the fleet.

c)  Multiply the product obtained in F.2.b) by 50 percent.
3.  Add the number of fleet rail cars allocated to Utah under

the Utah percent of system factor, calculated in F.1.b), and the

number of fleet rail cars allocated to Utah under the time speed
factor, calculated in F.2.c), and multiply that sum by the average
market value per rail car.

R884-24P-50.  Apportioning the Utah Proportion of
Commercial Aircraft Valuations Pursuant to Utah Code
Ann. Section 59-2-201.

A.  Definitions.
1.  "Commercial air carrier" means any air charter service,

air contract service or airline as defined by Section 59-2-102.
2.  "Ground time" means the time period beginning at the

time an aircraft lands and ending at the time an aircraft takes off.
B.  The commission shall apportion to a tax area the

assessment of the mobile flight equipment owned by a
commercial air carrier in the proportion that the ground time in
the tax area bears to the total ground time in the state.

C.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning with the 1999 calendar
year.

R884-24P-52.  Criteria for Determining Primary Residence
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-103.

A.  "Household" is as defined in Section 59-2-1202.
B.  "Primary residence" means the location where domicile

has been established.
C.  Except as provided in D. and F.3., the residential

exemption provided under Section 59-2- 103 is limited to one
primary residence per household.

D.  An owner of multiple properties may receive the
residential exemption on all properties for which the property is
the primary residence of the tenant.

E.  Factors or objective evidence determinative of domicile
include:

1.  whether or not the individual voted in the place he
claims to be domiciled;

2.  the length of any continuous residency in the location
claimed as domicile;

3.  the nature and quality of the living accommodations that
an individual has in the location claimed as domicile as opposed
to any other location;

4.  the presence of family members in a given location;
5.  the place of residency of the individual’s spouse or the

state of any divorce of the individual and his spouse;
6.  the physical location of the individual’s place of

business or sources of income;
7.  the use of local bank facilities or foreign bank

institutions;
8.  the location of registration of vehicles, boats, and RVs;
9.  membership in clubs, churches, and other social

organizations;
10.  the addresses used by the individual on such things as:
a)  telephone listings;
b)  mail;
c)  state and federal tax returns;
d)  listings in official government publications or other

correspondence;
e)  driver’s license;
f)  voter registration; and
g)  tax rolls;
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11.  location of public schools attended by the individual
or the individual’s dependents;

12. the nature and payment of taxes in other states;
13.  declarations of the individual:
a)  communicated to third parties;
b)  contained in deeds;
c)  contained in insurance policies;
d)  contained in wills;
e)  contained in letters;
f)  contained in registers;
g)  contained in mortgages; and
h)  contained in leases.
14.  the exercise of civil or political rights in a given

location;
15.  any failure to obtain permits and licenses normally

required of a resident;
16.  the purchase of a burial plot in a particular location;
17.  the acquisition of a new residence in a different

location.
F.  Administration of the Residential Exemption.
1.  Except as provided in F.2. and F.4., the first one acre of

land per residential unit shall receive the residential exemption.
2.  If a parcel has high density multiple residential units,

such as an apartment complex or a mobile home park, the
amount of land, up to the first one acre per residential unit,
eligible to receive the residential exemption shall be determined
by the use of the land.  Land actively used for residential
purposes qualifies for the exemption.

3.  If the county assessor determines that a property under
construction will qualify as a primary residence upon
completion, the property shall qualify for the residential
exemption while under construction.

4.  A property assessed under the Farmland Assessment Act
shall receive the residential exemption only for the homesite.

5.  A property with multiple uses, such as residential and
commercial, shall receive the residential exemption only for the
percentage of the property that is used as a primary residence.

6.  If the county assessor determines that an unoccupied
property will qualify as a primary residence when it is occupied,
the property shall qualify for the residential exemption while
unoccupied.

R884-24P-53. 2002 Valuation Guides for Valuation of Land
Subject to the Farmland Assessment Act Pursuant to Utah
Code Ann. Section 59-2-515.

A.  Each year the Property Tax Division shall update and
publish schedules to determine the taxable value for land subject
to the Farmland Assessment Act on a per acre basis.

1.  The schedules shall be based on the productivity of the
various types of agricultural land as determined through crop
budgets and net rents.

2.  Proposed schedules shall be transmitted by the Property
Tax Division to county assessors for comment before adoption.

3.  County assessors may not deviate from the schedules.
4.  Not all types of agricultural land exist in every county.

If no taxable value is shown for a particular county in one of the
tables, that classification of agricultural land does not exist in
that county.

B.  All property defined as farmland pursuant to Section

59-2- 501 shall be assessed on a per acre basis as follows:
1.  Irrigated farmland shall be assessed under the following

classifications.
a)  Irrigated I.  The following counties shall assess Irrigated

I property based upon the per acre values listed below:

�����	�
8�������	8

										�B		��<	����										%" 
										�B		9���														�  
										$B		9�����													"�"
										�B		,�+��														%" 
										"B		�.�!														"  
										�B		8���															%" 
										%B		L��															�" 
										�B		2������												%" 
										6B		)���	���										��"
									� B		:���															�%"
									��B		'���������									��"
									��B		'��														%  

b) Irrigated II.  The following counties shall assess
Irrigated II property based upon the per acre values listed below:
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c)  Irrigated III.  The following counties shall assess
Irrigated III property based upon the per acre values listed
below:
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d)  Irrigated IV.  The following counties shall assess
Irrigated IV property based upon the per acre values listed
below:
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2.  Fruit orchards shall be assessed per acre based upon the
following schedule:
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3.  Meadow IV property shall be assessed per acre based
upon the following schedule:
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4.  Dry land shall be classified as one of the following two
categories and shall be assessed on a per acre basis as follows:

a)  Dry III.  The following counties shall assess Dry III
property based upon the per acre values listed below:

�����	%
,�!	888

										�B		��+�														�"
										�B		��<	����											�"
										$B		9���															% 
										�B		9�����														�"
										"B		,�+��															� 
										�B		,#����												�"
										%B		7��0���												�"
										�B		7����															�"
										6B		8���																�"
									� B		D#��																""
									��B		L��																�"
									��B		2������													�"
									�$B		2�����														�"
									��B		*���																" 
									�"B		)���	���											�"
									��B		)��	D#��												� 
									�%B		)��
�													�"
									��B		)#..��														�"
									�6B		����														�"
									� B		:�����														� 
									��B		:���																� 
									��B		'���������										�"
									�$B		'��															� 

b)  Dry IV.  The following counties shall assess Dry IV
property based upon the per acre values listed below:
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5.  Grazing land shall be classified as one of the following
four categories and shall be assessed on a per acre basis as
follows:
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6.  Land classified as nonproductive shall be assessed as
follows on a per acre basis:
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R884-24P-55.  Counties to Establish Ordinance for Tax Sale
Procedures Pursuant to Utah Code Ann. Section 59-2-1351.1.

A.  "Collusive bidding" means any agreement or
understanding reached by two or more parties that in any way
alters the bids the parties would otherwise offer absent the
agreement or understanding.

B.  Each county shall establish a written ordinance for real
property tax sale procedures.

C.  The written ordinance required under B. shall be
displayed in a public place and shall be available to all
interested parties.

D.  The tax sale ordinance shall address, as a minimum, the
following issues:

1.  bidder registration procedures;
2.  redemption rights and procedures;
3.  prohibition of collusive bidding;
4.  conflict of interest prohibitions and disclosure

requirements;
5.  criteria for accepting or rejecting bids;
6.  sale ratification procedures;
7.  criteria for granting bidder preference;
8.  procedures for recording tax deeds;
9.  payments methods and procedures;
10.  procedures for contesting bids and sales;
11.  criteria for striking properties to the county;
12.  procedures for disclosing properties withdrawn from

the sale for reasons other than redemption; and
13.  disclaimers by the county with respect to sale

procedures and actions.

R884-24P-56.  Assessment, Collection, and Apportionment
of Property Tax on Commercial Transportation Property
Pursuant to Utah Code Ann. Sections 41-1a-301, and 59-2-
801.

A.  For purposes of Section 59-2-801, the previous year’s
statewide rate shall be calculated as follows:

1.  Each county’s overall tax rate is multiplied by the
county’s percent of total lane miles of principal routes.

2.  The values obtained in A.1. for each county are summed
to arrive at the statewide rate.

B.  The assessment of vehicles apportioned under Section
41-1a-301 shall be apportioned at the same percentage ratio that
has been filed with the Customer Service Division of the State
Tax Commission for determining the proration of registration
fees.

C.  For purposes of Section 59-2-801(3)
"Principal route:" means lane miles of interstate highways

and clover leafs, U.S. highways, and state highways extending
through each county as determined by the Commission from
current state Geographic Information System databases.

R884-24P-57.  Judgment Levies Pursuant to Utah Code Ann.
Sections 59-2-918.5, 59-2-924, 59-2-1328, and 59-2-1330.

A. Definitions.
1.  "Issued" means the date on which the judgment is

signed.
2.  "One percent of the total ad valorem property taxes

collected by the taxing entity in the previous fiscal year"
includes any revenues collected by a judgment levy imposed in
the prior year.

B.  A taxing entity’s share of a judgment or order shall
include the taxing entity’s share of any interest that must be paid
with the judgment or order.

C.  The judgment levy public hearing required by Section
59- 2-918.5 shall be held as follows:

1.  For taxing entities operating under a July 1 through
June 30 fiscal year, the public hearing shall be held at least 10
days after the Notice of Property Valuation and Tax Changes is
mailed.

2.  For taxing entities operating under a January 1 through
December 31 fiscal year:

a)  for judgments issued from the prior June 1 through
December 15, the public hearing shall be held at the same time
as the hearing at which the annual budget is adopted;

b)  for judgments issued from the prior December 16
through May 31, the public hearing shall be held at least 10
days after the Notice of Property Valuation and Tax Changes is
mailed.

3.  If the taxing entity is required to hold a hearing under
Section 59-2-919, the judgment levy hearing required by C.1.
and C.2.b) shall be held at the same time as the hearing required
under Section 59-2-919.

D.  If the Section 59-2-918.5 advertisement is combined
with the Section 59-2-918 or 59-2-919 advertisement, the
combined advertisement shall aggregate the general tax increase
and judgment levy information.

E.  In the case of taxing entities operating under a January
1 through December 31 fiscal year, the advertisement for
judgments issued from the previous December 16 through May
31 shall include any judgments issued from the previous June 1
through December 15 that the taxing entity advertised and
budgeted for at its December budget hearing.

F.  All taxing entities imposing a judgment levy shall file
with the Tax Commission a signed statement certifying that all
judgments for which the judgment levy is imposed have met the
statutory requirements for imposition of a judgment levy.

1.  The signed statement shall contain the following
information for each judgment included in the judgment levy:

a)  the name of the taxpayer awarded the judgment;
b)  the appeal number of the judgment; and
c)  the taxing entity’s pro rata share of the judgment.
2.  Along with the signed statement, the taxing entity must

provide the Tax Commission the following:
a)  a copy of all judgment levy newspaper advertisements

required;
b)  the dates all required judgment levy advertisements

were published in the newspaper;
c)  a copy of the final resolution imposing the judgment

levy;
d)  a copy of the Notice of Property Valuation and Tax
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Changes, if required; and
e)  any other information required by the Tax Commission.
G.  The provisions of House Bill 268, Truth in Taxation -

Judgment Levy (1999 General Session), do not apply to
judgments issued prior to January 1, 1999.

R884-24P-58.  One-Time Decrease in Certified Rate Based
on Estimated County Option Sales Tax Pursuant to Utah
Code Ann. Section 59-2-924.

A.  The estimated sales tax revenue to be distributed to a
county under Section 59-12-1102 shall be determined based on
the following formula:

1.  sharedown of the commission’s sales tax econometric
model based on historic patterns, weighted 40 percent;

2.  time series models, weighted 40 percent; and
3.  growth rate of actual taxable sales occurring from

January 1 through March 31 of the year a tax is initially imposed
under Title 59, Chapter 12, Part 11, County Option Sales and
Use Tax, weighted 20 percent.

R884-24P-59.  One-Time Decrease in Certified Rate Based
on Estimated Additional Resort Communities Sales Tax
Pursuant to Utah Code Ann. Section 59-2-924.

A.  The estimated additional resort communities sales tax
revenue to be distributed to a municipality under Section 59-12-
402 shall be determined based on the following formula:

1.  time series model, econometric model, or simple
average, based upon the availability of and variation in the data,
weighted 75 percent; and

2.  growth rate of actual taxable sales occurring from
January 1 through March 31 of the year a tax is initially imposed
under Section 59-12-402, weighted 25 percent.

R884-24P-60.  Age-Based Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.1.

A.  For purposes of Section 59-2-405.1, "motor vehicle" is
as defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

B.  The uniform fee established in Section 59-2-405.1 is
levied against motor vehicles and state-assessed commercial
vehicles classified under Class 22 - Passenger Cars, Light
Trucks/Utility Vehicles, and Vans, in Tax Commission rule
R884-24P- 33.

C.  Personal property subject to the uniform fee imposed in
Section 59-2-405 is not subject to the Section 59-2-405.1
uniform fee.

D.  The following classes of personal property are not
subject to the Section 59-2-405.1 uniform fee, but remain
subject to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  mobile and manufactured homes;
5.  machinery or equipment that can function only when

attached to or used in conjunction with motor vehicles or state-

assessed commercial vehicles.
E.  The age of a motor vehicle or state-assessed commercial

vehicle, for purposes of Section 59-2-405.1, shall be determined
by subtracting the vehicle model year from the current calendar
year.

F.  The only Section 59-2-405.1 uniform fee due upon
registration or renewal of registration is the uniform fee
calculated based on the current calendar year.

G.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed motor
vehicles that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
motor vehicles registered in Utah and subject to Section 59-2-
405.1 to determine the value of motor vehicles that may be
subtracted from the allocated unit value.

H.  The motor vehicle of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405.1 uniform fee.

I.  A motor vehicle belonging to a Utah resident member of
the armed forces stationed in another state is not subject to the
Section 59-2-405.1 uniform fee at the time of registration or
renewal of registration as long as the motor vehicle is kept in the
other state.

J.  The situs of a motor vehicle or state-assessed
commercial vehicle subject to the Section 59-2-405.1 uniform
fee is determined in accordance with Section 59-2-104.  Situs of
purchased motor vehicles or state-assessed commercial vehicles
shall be the tax area of the purchaser’s domicile, unless the
motor vehicle or state-assessed commercial vehicle will be kept
in a tax area other than the tax area of the purchaser’s domicile
for more than six months of the year.

1.  If an assessor discovers a motor vehicle or state-
assessed commercial vehicle that is kept in the assessor’s county
but registered in another, the assessor may submit an affidavit
along with evidence that the vehicle is kept in that county to the
assessor of the county in which the vehicle is registered.  Upon
agreement, the assessor of the county of registration shall
forward the fee collected to the county of situs within 30
working days.

2.  If the owner of a motor vehicle or state-assessed
commercial vehicle registered in Utah is domiciled outside of
Utah, the taxable situs of the vehicle is presumed to be the
county in which the uniform fee was paid, unless an assessor’s
affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all motor vehicles
and state-assessed commercial vehicles subject to state
registration and their corresponding taxable situs.

4.  Section 59-2-405.1 uniform fees received by a county
that require distribution to a purchaser’s domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405.1 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 516

applicable to the Section 59-2-405.1 uniform fee.
L.  The veteran’s exemption provided in Section 59-2-1104

is applicable to the Section 59-2-405.1 uniform fee.
M.  The value of motor vehicles and state-assessed

commercial vehicles to be considered part of the tax base for
purposes of determining debt limitations pursuant to Article
XIII, Section 14 of the Utah Constitution, shall be determined
by dividing the Section 59-2-405.1 uniform fee collected by
.015.

N.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-61.  1.5 Percent Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.

A.  Definitions.
1.  For purposes of Section 59-2-405, "motor vehicle" is as

defined in Section 41-1a-102, except that motor vehicle does not
include motorcycles as defined in Section 41-1a-102.

2.  "Recreational vehicle" means a vehicular unit other than
a mobile home, primarily designed as a temporary dwelling for
travel, recreational, or vacation use, which is either self-
propelled or pulled by another vehicle.

a)  Recreational vehicle includes a travel trailer, a camping
trailer, a motor home, and a fifth wheel trailer.

b)  Recreational vehicle does not include a van unless
specifically designed or modified for use as a temporary
dwelling.

B.  The uniform fee established in Section 59-2-405 is
levied against the following types of personal property, unless
specifically excluded by Section 59-2-405:

1.  motor vehicles that are not classified under Class 22 -
Passenger Cars, Light Trucks/Utility Vehicles, and Vans, in Tax
Commission rule R884-24P-33;

2.  watercraft required to be registered with the state;
3.  recreational vehicles required to be registered with the

state; and
4.  all other tangible personal property required to be

registered with the state before it is used on a public highway,
on a public waterway, on public land, or in the air.

C.  The following classes of personal property are not
subject to the Section 59-2-405 uniform fee, but remain subject
to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles.

D.  The fair market value of tangible personal property
subject to the Section 59-2-405 uniform fee is based on
depreciated cost new as established in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules," published annually by the Tax Commission.

E.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed personal
property that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
personal property registered in Utah and subject to Section 59-
2- 405 to determine the value of personal property that may be
subtracted from the allocated unit value.

F.  If a property’s valuation is appealed to the county board
of equalization under Section 59-2-1005, the property shall
become subject to a total revaluation.  All adjustments are made
on the basis of their effect on the property’s average retail value
as of the January 1 lien date and according to Tax Commission
rule R884-24P-33.

G.  The county assessor may change the fair market value
of any individual item of personal property in his jurisdiction
for any of the following reasons:

1.  The manufacturer’s suggested retail price ("MSRP") or
the cost new was not included on the state printout, computer
tape, or registration card;

2.  The MSRP or cost new listed on the state records was
inaccurate; or

3.  In the assessor’s judgment, an MSRP or cost new
adjustment made as a result of a property owner’s informal
request will continue year to year on a percentage basis.

H.  If the personal property is of a type subject to annual
registration, the Section 59-2-405 uniform fee is due at the time
the registration is due.  If the personal property is not registered
during the year, the owner remains liable for payment of the
Section 59-2-405 uniform fee to the county assessor.

1.  No additional uniform fee may be levied upon personal
property transferred during a calendar year if the Section 59-2-
405 uniform fee has been paid for that calendar year.

2.  If the personal property is of a type registered for
periods in excess of one year, the Section 59-2-405 uniform fee
shall be due annually.

3.  The personal property of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405 uniform fee.

4.  Personal property belonging to a Utah resident member
of the armed forces stationed in another state is not subject to
the Section 59-2-405 uniform fee as long as the personal
property is kept in another state.

5.  Noncommercial trailers weighing 750 pounds or less are
not subject to the Section 59-2-405 uniform fee or ad valorem
property tax but may be registered at the request of the owner.

I.  If the personal property is of a type subject to annual
registration, registration of that personal property may not be
completed unless the Section 59-2-405 uniform fee has been
paid, even if the taxpayer is appealing the uniform fee valuation.
Delinquent fees may be assessed in accordance with Sections
59-2- 217 and 59-2-309 as a condition precedent to registration.

J.  The situs of personal property subject to the Section 59-
2-405 uniform fee is determined in accordance with Section 59-
2- 104. Situs of purchased personal property shall be the tax
area of the purchaser’s domicile, unless the personal property
will be kept in a tax area other than the tax area of the
purchaser’s domicile for more than six months of the year.

1.  If an assessor discovers personal property that is kept in
the assessor’s county but registered in another, the assessor may
submit an affidavit along with evidence that the property is kept
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in that county to the assessor of the county in which the personal
property is registered.  Upon agreement, the assessor of the
county of registration shall forward the fee collected to the
county of situs within 30 working days.

2.  If the owner of personal property registered in Utah is
domiciled outside of Utah, the taxable situs of the property is
presumed to be the county in which the uniform fee was paid,
unless an assessor’s affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all personal
property subject to state registration and its corresponding
taxable situs.

4.  Section 59-2-405 uniform fees received by a county that
require distribution to a purchaser’s domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405 uniform fee.

L.  The veteran’s exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405 uniform fee.

M.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-62.  Valuation of State Assessed Utility and
Transportation Properties Pursuant to Utah Code Ann.
Section 59-2-201.

A.  Definitions:
1.  "Attributes" of property include all defining

characteristics inseparable from real property and tangible
personal property, such as size, location and other attributes
inherent in the property itself.

2.  "Cost regulated utility" means any public utility
assessable by the Commission pursuant to Section 59-2-201,
whose allowed rates are determined by a state or federal
regulatory commission by reference to a rate of return applied to
rate base where the rate of return and rate base are set by the
regulatory body.

3.  "Depreciation" is the loss in value from any cause.
There are two distinct types of depreciation encountered in the
appraisal of properties subject to this rule: accounting
depreciation and appraisal depreciation.  Accounting
depreciation is often called "book depreciation" and is generally
calculated in accordance with generally accepted accounting
principles or regulatory guidelines.  Appraisal depreciation is
the total loss in property value from any cause.  There are three
recognized types of appraisal depreciation: physical
deterioration, functional obsolescence and external
obsolescence.  Physical deterioration is the physical wearing out
of the property evidenced by wear and tear, decay and structural
defects.  Physical deterioration includes the loss in value due to
normal aging.  Functional obsolescence includes the loss in
value due to functional deficiencies or inadequacies within the
property depicted as the inability of the property to perform
adequately the functions for which it was originally designed.
External (economic) obsolescence is the loss in value from

causes outside the boundaries of the property and is generally
incurable.  Appraisal depreciation is often called "accrued
depreciation."

4.  "Fair market value" means the amount at which property
would change hands between a willing buyer and a willing
seller, neither being under any compulsion to buy or sell and
both having reasonable knowledge of the relevant facts.  Fair
market value reflects the value of property at its highest and best
use, subject to regulatory constraints.

5.  "Property which operates as a unit" or "unitary
property" means property that is functionally or physically
integrated in operation or construction and functions as an
economic unit or "one thing."

6.  "Rate Base" means the aggregate account balances
reported as such by the cost regulated utility to the applicable
state or federal regulatory commission.

7.  "State Assessed Utility and Transportation Properties"
include all property which operates as a unit across county lines,
if the values must be apportioned among more than one county
or state; all operating property of an airline, air charter service,
and air contract service; and all property of public utilities as
defined in Utah Code Ann. Section 59-2-102(21).  For property
tax valuation purposes, these properties may generally be
classified as telecommunication properties, energy properties,
and transportation properties, some of which may be cost
regulated utilities.

a.  "Telecommunication properties" means all telephone
properties, including local exchange carriers, local access
providers, long distance carriers, cellular telephone or personal
communication service (PCS) providers and pagers, and other
similar type properties that operate as a unit across county lines
and are assessable by the Commission pursuant to Section 59-2-
201.

b.  "Energy properties" include the operating property of
natural gas pipelines, natural gas distribution companies, liquid
petroleum products pipelines, and electric corporations,
including electric generation, transmission, and distribution
companies, and other similar type entities and are assessable by
the Commission pursuant to Section 59-2-201.

c.  "Transportation properties" means all airlines, air
charter services, air contract services, including major and small
passenger carriers and major and small air freighters, long haul
and short line railroads, and other similar type properties that
operate as a unit across county lines and are assessable by the
Commission pursuant to Section 59-2-201.

8.  "Taxable Property" means property that is subject to
assessment and taxation according to its value but does not
include intangible property.  Intangible property is property that
is capable of private ownership separate from tangible property
and includes moneys, credits, bonds, stocks, representative
property, franchises, licenses, trade names, copyrights, and
patents.

B.  General Valuation Principles.  State assessed utility and
transportation properties shall be assessed at fair market value
for property tax purposes based on generally accepted appraisal
theory and the provisions of this rule.

1.  Taxable Property and Unit Methodologies.  All taxable
property, as defined in this rule, is subject to assessment, and if
the property operates together as a unit, the assemblage or



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 518

enhanced value attributable to the taxable property operating
together should be included in the assessed value.  The value
attributable to intangible property must, when possible, be
identified and removed from value when using any valuation
method and before that value is used in the correlation process.

a.  The preferred methods to determine the fair market
value for all state assessed utility and transportation property are
a cost indicator and a yield capitalization income indicator.

b.  Other generally accepted appraisal methods may also be
used when it can be demonstrated that such methods are
necessary in order to more accurately estimate the fair market
value, which includes assemblage or enhanced value, of
properties that operate together as a unit.

c.  The direct capitalization income method and the stock
and debt market method may tend to capture the value of
intangible property, as defined in this rule, at higher levels than
other methods.  To the extent such intangible property cannot be
identified and removed, relatively less weight shall be given to
such methods in the correlation process, as set forth in Section
B.5.

d.  No final estimate of value will be imposed or considered
unless the weighting percentages of the various value indicators
used to correlate the final estimate of value are disclosed in
writing.  Disclosure of the weighting percentages also includes
a written explanation describing why a party weighted the
particular indicators of value by the percentages so indicated.

e.  A party may challenge a final estimate of value by
proposing changes to the application of a methodology, by
proposing a different valuation methodology or weighting
formula, or by presenting any other evidence or argument that
establishes a more accurate final estimate of value.  A challenge
to a final estimate of value will be considered effective only if
the proposed valuation methodology or weighting formula
demonstrates, by a preponderance of the evidence, that it
establishes a more accurate estimate of fair market value.

2.  Cost Indicator.  Cost is relevant to value under the
principle of substitution, which states that no prudent investor
would pay more for a property than the cost to construct a
substitute property of equal desirability and utility without
undue delay.  Generally a cost indicator may be developed under
one or more of the following approaches; replacement cost new
less depreciation ("RCNLD"), reproduction cost less
depreciation ("Reproduction Cost"), and historic cost less
depreciation ("HCLD").

a.  RCNLD.  Replacement cost is the estimated cost to
construct, at current prices, a property with utility equivalent to
that being appraised, using modern materials, current technology
and current standards, design, and layout.

b.  Reproduction Cost.  Reproduction cost is the estimated
cost to construct, at current prices, an exact duplicate or replica
of the property being assessed, using the same materials,
construction standards, design, layout and quality of
workmanship, and embodying all the deficiencies,
superadequacies, and obsolescence of the subject property.
Reproduction cost shall be adjusted for appropriate depreciation.

c.  HCLD.  The HCLD approach is the historic cost less
depreciation.  Depending upon the industry, it may be
appropriate to trend HCLD to current costs.  Only trending
indexes commonly recognized by the industry may be used as a

trending adjustment to HCLD.
d.  In the mass appraisal environment for state assessed

utility and transportation property, RCNLD is impractical to
implement.  The preferred cost indicator of value is HCLD.  A
party may challenge the use of HCLD by proposing a different
cost indicator that establishes a more accurate cost estimate of
value.  A challenge to the use of HCLD as the cost indicator of
value will be considered effective only if the proposed cost
indicator of value demonstrates, by a preponderance of the
evidence, that it establishes a more accurate cost estimate of
value.

3.  Income Indicator.  An income indicator recognizes that
value is created by the expectation of future benefits to be
derived from the property.

a.  Yield Capitalization Approach.  This income indicator
shall be determined by converting future cash flows to present
value as of the lien date by capitalizing future estimated cash
flows at an appropriate discount rate.  The yield capitalization
formula is CF/(k-g), where "CF" is cash flow, "k" is the
nominal, risk adjusted discount rate, and "g" is the expected
future growth of the cash flow in the numerator.  Each of these
terms is defined below.  A discounted cash flow method in
which (i) individual years’ cash flow are projected, (ii) the
formula CF/(k-g) is used to compute terminal value, and (iii) the
projected cash flows and terminal value are discounted back to
present value; may be used as a substitute income valuation
approach for the above yield capitalization approach when the
use of a single representative annual cash flow is clearly
inappropriate.

(1)  Cash Flow ("CF").  Cash flow is restricted to cash
flows provided by the operating property in existence on the lien
date, together with any replacements intended to maintain, and
not expand or modify, the existing capacity or function thereof.
Cash flow is calculated as net operating income (NOI) plus
noncash charges (e.g., depreciation and deferred income taxes),
less capital expenditures and additions to net working capital
necessary to achieve the expected growth "g".  The cash flows
should reflect the cash flows available to pay sources of
financing for the assets in existence on the lien date or an
equivalent pool of assets.  The capital expenditures should
include only those expenditures necessary to replace or maintain
existing plant and should not include any expenditures intended
for expansion or productivity and capacity enhancements.  If a
taxpayer is unable to separate replacement capital expenditures
with reasonable accuracy from expansion capital expenditures,
the taxpayer must provide the Property Tax Division sufficient
data to adjust the "g" in the yield capitalization formula
appropriately.  If the taxpayer is unable to provide data to adjust
the "g", the Property Tax Division will estimate an adjustment
to cash flows or "g" based on the best information available,
including industry specific cost indicies.  Information necessary
for the Property Tax Division to calculate the appropriate cash
flow shall be summarized and submitted to the Property Tax
Division by March 1 on a form provided by the Property Tax
Division.  The calculation of Cash Flow may be illustrated by
the following formula:  CF = NOI + Noncash Charges -
Replacement Capital Expenditures - Additions to Net Working
Capital

(a)  Cash flow is the projected cash flow for the next year
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and may be estimated by reviewing the last five years’ cash
flows, forecasting future cash flows, or a combination of both.

(b)  If cash flows for a subsidiary company are not
available or are not allocated between subsidiary companies on
the parent company’s cash flow statements, then a method of
allocating total cash flows must be developed based on sales,
fixed assets, or other reasonable criteria.  Whichever criterion is
chosen, the subsidiary’s total is divided by the parent’s total to
produce a percentage that is applied to the parent’s total cash
flow to estimate the subsidiary’s cash flow.

(c)  If the subject company does not provide the
Commission with its most recent cash flow statements by March
1 of the assessment year, Property Tax Division may estimate
cash flow using the best information available.

(2)  Discount Rate ("k").  The discount rate shall be based
upon a weighted average cost of capital considering current
market debt rates and equity yields determined by recognized
market measurements such as capital asset pricing model
("CAPM"), Risk Premium, Dividend Growth models, or other
recognized models.  The weighting of debt and equity should
reflect the market value weightings of comparable companies in
the industry.

(a)  Cost of Debt.  The cost of debt should reflect the
current market rate (yield to maturity) of debt with the same
credit rating as the subject company.

(b)  Cost of Equity.  In the discount rate, the CAPM is the
preferred method to estimate the cost of equity.  More than one
method may be used to correlate a cost of equity, but only if the
CAPM method is weighted at least 50% in the correlation.

(c)  CAPM.  The CAPM formula is k(e) = R(f) + (Beta x
Risk Premium), where k(e) is the cost of equity and R(f) is the
risk free rate.

(i)  Risk Free Rate ("R(f)").  The risk free rate shall be the
current market rate on 20 year Treasury bonds.

(ii)  Beta.  The beta should reflect an average or value-
weighted average of comparable companies.  The beta of the
comparable companies should be drawn from Value Line or a
comparable source.  Once a source is chosen, beta should be
drawn consistently from this source.  However, the beta of the
specific assessed property should also be considered.

(iii)  Risk Premium.  The risk premium shall be the
arithmetic average of the spread between the return on stocks
and the income return on long term bonds for the entire
historical period contained in the Ibbotson study that
summarizes information for the calendar year immediately
preceding the lien date.

(3)  Growth Rate ("g").  The growth rate "g" is the expected
future growth of the cash flow in the numerator of the formula
given in CF/(k-g).  If insufficient information is available to the
Property Tax Division, either from public sources or from the
taxpayer, to determine an appropriate "g", then "g" will be the
expected inflationary rate as given by the Gross Domestic
Product Price Deflator obtained in Value Line.  The inflationary
rate and the methodology used to produce it shall be disclosed
in a capitalization rate study published by the Commission by
February 15 of the assessment year.

b.  Direct Capitalization Approach.  This is an income
approach that converts an estimate of a single year’s income
expectancy into an indication of value in one direct step, either

by dividing the normalized income estimate by an appropriate
income capitalization rate or by multiplying the normalized
income estimate by an appropriate factor.

4.  Market Indicator.  The market value of property is
directly related to the prices of comparable, competitive
properties; or the sale of the specific assessed property when
such information is available.  The market or sales comparison
approach is estimated by comparing the subject property to
similar properties that have recently sold.  Because sales of state
assessed utility and transportation properties are infrequent, the
stock and debt approach may be used as a surrogate to the
market approach.  The stock and debt method is based on the
accounting principle which holds that the market value of assets
equal the market value of liabilities plus shareholder’s equity.

5.  Correlation.  When reconciling value indicators into a
final estimate of value, the appraiser shall take into
consideration the availability, and quality or reliability of data
and the strength and weaknesses of each value indicator.  The
percentage weight assigned to each indicator in the correlation
process shall be established, disclosed and explained as set forth
in Section B.1.

6.  Non-operating property.  Property that is not necessary
to the operation of the state assessed utility or transportation
properties and is assessed by the local county assessor, and
property separately assessed by the Property Tax Division, such
as registered motor vehicles, shall be removed from the
correlated unit value or from the state allocated value.

7.  Leased property.  All tangible operating property
owned, leased, or used by state assessed utilities and
transportation companies is subject to assessment.

8.  Property Specific Considerations.  The Commission
recognizes that because of unique differences between certain
types of properties and industries, modifications or alternatives
to these general cost and yield income indicators, as set forth in
Sections C., D., and E., may be required for the following
industries: (a) cost regulated utilities, (b) telecommunications
properties, and (c) transportation properties.

C.  Cost regulated utilities:
1.  Cost Indicator.  The HCLD approach is the preferred

cost indicator of value for cost regulated utilities because it
represents an approximation of the basis upon which the
investor can earn a return.  The HCLD approach is calculated by
taking the historic cost less deprecation as reflected in the state
assessed utility’s net plant accounts, and by then (1) subtracting
intangible property, (2) subtracting any items not included in the
state assessed utility’s rate base (e.g., deferred federal income
taxes ("DFIT") and, if appropriate, acquisition adjustments), and
(3) adding any taxable items not included in the state assessed
utility’s net plant account or in rate base.

a.  Deferred Federal Income Taxes.  DFIT is an accounting
entry that reflects a timing difference for reporting income and
expenses.  Accumulated DFIT reflects the difference between
the use of accelerated depreciation for income tax purposes and
the use of straight-line depreciation for financial statements.
For traditional rate base regulated companies, regulators
generally exclude DFIT from rate base, recognizing it as
ratepayer contributed capital.  Where rate base is reduced by
DFIT for rate base regulated companies, DFIT may be removed
from HCLD as one type of economic obsolescence.
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b.  DFIT can be one type of economic obsolescence.  If a
study is prepared that authenticates actual economic
obsolescence and is approved by the Commission, the amount
of the actual economic obsolescence will be subtracted from
HCLD to develop the cost indicator of value.

2.  Income indicator.  The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

D.  Telecommunications Properties:
1.  Cost Indicator.  The HCLD approach, which may, if

appropriate, be trended as set forth in Section B.2., is the
preferred method to derive the cost indicator of value.

2.  Income Indicator.  The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

E.  Transportation Properties.
1.  Railroads.
a.  Cost Indicator.  The Railroad industry is not rate base

regulated and does not typically have a majority of its
investment in property of recent vintage.  Accordingly, for
Railroads, the cost indicator should generally be given little or
no weight because there is no observable relationship between
cost and fair market value.  Cost valuation should be based on
trended historical costs less depreciation.  Additions should be
made for material and supplies and operating leased equipment.
Deductions should be made for all capitalized intangible
property such as customized computer software.  All forms of
depreciation should be measured and appropriately deducted.

b.  Income Indicator.  The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

2.  Commercial airlines.
a.  Cost Indicator.  The HCLD approach, appropriately

trended as set forth in Section B.2., is the preferred method to
derive the cost indicator of value.

b.  Income Indicator.  The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

F.  The provisions of this rule are retrospective to January
1, 2001.

R884-24P-63.  Performance Standards and Training
Requirements Pursuant to Utah Code Ann. Section 59-2-406.

A.  The party contracting to perform services shall develop
a written customer service performance plan within 60 days after
the contract for performance of services is signed.

1.  The customer service performance plan shall address:
a)  procedures the contracting party will follow to minimize

the time a customer waits in line; and
b)  the manner in which the contracting party will promote

alternative methods of registration.
2.  The party contracting to perform services shall provide

a copy of its customer service performance plan to the party for
whom it provides services.

3.  The party for whom the services are provided may, no
more often than semiannually, audit the contracting party’s
performance based on its customer service performance plan,
and may report the results of the audit to the county commission
or the state tax commissioners, as applicable.

B.  Each county office contracting to perform services shall
conduct initial training of its new employees.

C.  The Tax Commission shall provide regularly scheduled
training for all county offices contracting to perform motor
vehicle functions.

R884-24P-64.  Determination and Application of Taxable
Value for Purposes of the Property Tax Exemptions for
Disabled Veterans and the Blind Pursuant to Utah Code
Ann. Sections 59-2-1104 and 59-2-1106.

A.  For purposes of Sections 59-2-1104 and 59-2-1106,
taxable value of vehicles subject to the Section 59-2-405.1
uniform fee shall be calculated by dividing the Section 59-2-
405.1 uniform fee the vehicle is subject to by .015.

R884-24P-65.  Assessment of Transitory Personal Property
Pursuant to Utah Code Ann. Section 59-2-402.

A.  "Transitory personal property"means tangible personal
property that is used or operated primarily at a location other
than a fixed place of business of the property owner or lessee.

B.  Transitory personal property in the state on January 1
shall be assessed at 100 percent of fair market value.

C.  Transitory personal property that is not in the state on
January 1 is subject to a proportional assessment when it has
been in the state for 90 consecutive days in a calendar year.

1.  The determination of whether transitory personal
property has been in the state for 90 consecutive days shall
include the days the property is outside the state if, within 10
days of its removal from the state, the property is:

a)  brought back into the state; or
b)  substituted with transitory personal property that

performs the same function.
D.  Once transitory personal property satisfies the

conditions under C., tax shall be proportionally assessed for the
period:

1.  beginning on the first day of the month in which the
property was brought into Utah; and

2.  for the number of months remaining in the calendar
year.

E.  An owner of taxable transitory personal property who
removes the property from the state prior to December and who
qualifies for a refund of taxes assessed and paid, shall receive a
refund based on the number of months remaining in the calendar
year at the time the property is removed from the state and for
which the tax has been paid.

1.  The refund provisions of this subsection apply to
transitory personal property taxes assessed under B. and C.

2.  For purposes of determining the refund under this
subsection, any portion of a month remaining shall be counted
as a full month.

F.  If tax has been paid for transitory personal property and
that property is subsequently moved to another county in Utah:

1.  No additional assessment may be imposed by any
county to which the property is subsequently moved; and

2.  No portion of the assessed tax may be transferred to the
subsequent county.

R884-24P-66.  Appeal to County Board of Equalization
Pursuant to Utah Code Ann. Section 59-2-1004.
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A.1.  "Factual error" means an error that is:
a)  objectively verifiable without the exercise of discretion,

opinion, or judgment, and
b)  demonstrated by clear and convincing evidence.
2.  Factual error includes:
a)  a mistake in the description of the size, use, or

ownership of a property;
b)  a clerical or typographical error in reporting or entering

the data used to establish valuation or equalization;
c)  an error in the classification of a property that is eligible

for a property tax exemption under:
(1)  Section 59-2-103; or
(2)  Title 59, Chapter 2, Part 11;
d)  valuation of a property that is not in existence on the

lien date; and
e)  a valuation of a property assessed more than once, or by

the wrong assessing authority.
B.  Except as provided in D., a county board of

equalization shall accept an application to appeal the valuation
or equalization of a property owner’s real property that is filed
after the time period prescribed by Section 59-2-1004(2)(a) if
any of the following conditions apply:

1.  During the period prescribed by Section 59-2-
1004(2)(a), the property owner was incapable of filing an appeal
as a result of a medical emergency to the property owner or an
immediate family member of the property owner, and no co-
owner of the property was capable of filing an appeal.

2.  During the period prescribed by Section 59-2-
1004(2)(a), the property owner or an immediate family member
of the property owner died, and no co-owner of the property was
capable of filing an appeal.

3.  The county did not comply with the notification
requirements of Section 59-2-919(4).

4.  A factual error is discovered in the county records
pertaining to the subject property.

5.  The property owner was unable to file an appeal within
the time period prescribed by Section 59-2-1004(2)(a) because
of extraordinary and unanticipated circumstances that occurred
during the period prescribed by Section 59-2-1004(2)(a), and no
co-owner of the property was capable of filing an appeal.

C.  Appeals accepted under B.4. shall be limited to
correction of the factual error and any resulting changes to the
property’s valuation.

D.  The provisions of B. apply only to appeals filed for a
tax year for which the treasurer has not made a final annual
settlement under Section 59-2-1365.

E.  The provisions of this rule apply only to appeals to the
county board of equalization.  For information regarding appeals
of county board of equalization decisions to the Commission,
please see Section 59-2-1006 and R861-1A-9.

KEY:  taxation, personal property, property tax, appraisal
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R982.  Workforce Services, Administration.
R982-301.  Councils.
R982-301-101.  General Definitions.

1.  Employer.  This rule adopts the definition of employer
as used in Section 35A-4-203 except that for purposes of this
rule, and for purposes of membership on the State Council on
Workforce Services or a Regional Council on Workforce
Services, an employer shall be a for-profit enterprise.

2.  Median sized employer.  The median sized employer
shall be calculated, based on the previous calendar year, by the
Division of Workforce Information and Payment Services each
June 30.  The median sized employer in a region is determined
by arranging the establishments in an array by number of
employees including the number of employees in each employer
size interval, and choosing the employer in the array that
employs the middle employee.  The median sized employer in
the state is determined similarly.

3.  Attendance.  Pursuant to Subsection 35A-2-103(6)(b),
a council member may be considered present at the meeting
when given permission by the council chair to participate in the
business of the meeting by videoconference or teleconference.

4.  Conflict of Interest.  Prior to voting on any matter
before a council, a council member must disclose and declare
for the council records any direct financial benefit the member
would receive from a matter being considered by the council.

R982-301-102.  State Council on Workforce Services.
1.  Authority.  As required by Subsections 35A-1-

206(2)(a)(iv)(A) and 35A-1-206(2)(a)(iv)(B), this rule defines
Small Employers and Large Employers for membership on the
State Council on Workforce Services.

2.  Definitions.
a.  "Small employer" means an employer who employs

fewer employees than the median sized employer in the state.
b.  "Large employer" means an employer who employs a

number of employees that is greater than or equal to the median
sized employer in the state.

c.  "Median Sized Employer" as used in R982-301-
102(2)(a) and R982-301-102(2)(b) is based solely on the
number of employees an employer has in his/her employ in the
state during the calendar year.

R982-301-103.  Regional Councils on Workforce Services.
1. Authority.  As required by Sections 35A-2-103(2)(a)(i)

and 35A-2-103(2)(a)(ii) this rule defines small employers and
large employers for membership on the Regional Councils on
Workforce Services.

2.  Definitions.
a.  "Small employer" means an employer who employs

fewer employees than the median sized employer in the region.
b.  "Large employer" means an employer who employs a

number of employees that is greater than or equal to the median
sized employer in the region.

c.  "Median Sized Employer" as used in R982-301-
103(2)(a) and R982-301-103(2)(b) is based solely on the
number of employees an employer has in his/her employ in the
region during the calendar year.

3.  Voting.  A voting member of a regional council must
either be present at a council meeting to vote or, if unable to

attend a council meeting, may submit to a regional director in
writing 24 hours in advance of a council meeting the member’s
vote on a specific matter or proposal before the council.

4.  Council Leadership.  A chair of a regional council may,
in consultation with the regional director, appoint members of
the council to be the vice chair or second vice chair to serve in
leadership positions at the direction of the chair.  The vice chair
and second vice chair shall be representatives of private sector
employers.

5.  Committees.  The regional council may establish one or
more committees.  The chair of a regional council may appoint
members of the council to committees.

6.  Removal.  The consortium of counties may remove a
regional council member in accordance with Subsection 35A-2-
103(5)(e) or this rule.

a.  Removal of a council member shall be initiated by the
filing of a Petition for Removal by a resident of the region in
which the council member serves.  The petitioner(s) shall file
the Petition for Removal with the consortium of counties and
the consortium shall mail a copy of the petition to the regional
director.

b.  A Petition for Removal shall be in writing and shall set
forth the name of the council member the petition seeks to
remove, the name(s) of the petitioner(s), a clear and concise
statement of the reasons for removal, and a request that the
consortium of counties act to remove the member.  Each
petitioner shall sign the Petition for Removal.

c.  Upon receipt of the Petition for Removal, the
consortium of counties shall notify the council member who is
the subject of the petition. The notice shall be in writing,
include a copy of the petition, and mailed to the council member
by certified mail, return receipt requested.

d.  As soon as practicable after receiving the Petition for
Removal, the consortium of counties shall meet to consider and
vote on the Petition for Removal.

e.  Action by the consortium of counties to remove the
council member who is the subject of the petition shall require
the affirmative vote of a majority of the full consortium of
counties. The meeting shall be closed to the public in
accordance with Subsection 52-4-5(1)(a)(i).

f.  Removal of the council member shall be effective
immediately upon announcement by the consortium of counties
of an affirmative vote to remove.  The decision of the
consortium of counties shall be in writing, mailed to the council
member by certified mail, return receipt requested, and a copy
mailed to the regional director.

KEY:  councils
April 9, 2002 35A-1-104(1)

35A-1-206(2)(a)(iv)(A)
35A-1-206(2)(a)(iv)(B)

35A-2-103(2)(a)(i)
35A-2-103(2)(a)(ii)
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R986.  Workforce Services, Employment Development.
R986-700.  Child Care Assistance.
R986-700-701.  Authority for Child Care Assistance (CC)
and Other Applicable Rules.

(1)  The Department administers Child Care Assistance
(CC) pursuant to the authority granted in Section 35A-3-310.

(2)  Rule R986-100 applies to CC except as noted in this
rule.

(3)  Applicable provisions of R986-200 apply to CC,
except as noted in this rule.

R986-700-702.  General Provisions.
(1)  CC is provided to support employment.
(2)  CC is available, as funding permits, to the following

clients who are employed or are participating in activities that
lead to employment:

(a)  parents;
(b)  specified relatives; or
(c)  clients who have been awarded custody or appointed

guardian of the child.
(3)  Child care is provided only for children living in the

home and only during hours when neither parent is available to
provide care for the children.

(4)  If a client is eligible to receive CC, the following
children, living in the household unit, are eligible:

(a)  children under the age of 13; and
(b)  children age 13 to 18 years if the child is:
(i)  physically or mentally incapable of self-care as

determined by a medical doctor, doctor of osteopathy or
licensed or certified psychologist; and/or

(ii)  under court supervision.
(5) The children receiving care do not need to meet the

citizenship or alienage requirements of R986-200-203.  The
parent, guardian or specified relative does need to meet those
requirements.

(6)  Clients who qualify for child care services will be paid
if and as funding is available.  When the child care needs of
eligible applicants exceed available funding, applicants will be
placed on a waiting list.  Eligible applicants on the list will be
served as funding becomes available.  Special needs children,
homeless children and FEP or FEPTP eligible children will be
prioritized at the top of the list and will be served first. "Special
needs child" means a child identified by the Department of
Human Services, Division of Services to People with
Disabilities or other entity as determined by the Department, as
having a physical or mental disability requiring special child
care services.

(7)  The amount of CC might not cover the entire cost of
care.

(8)  A client is only eligible for CC if the client has no
other options available for child care.  The client is encouraged
to obtain child care at no cost from a parent, sibling, relative, or
other suitable provider. If suitable child care is available to the
client at no cost from another source, CC cannot be provided.

(9)  CC can only be provided for an eligible provider and
will not be provided for illegal or unsafe child care.  Illegal child
care is care provided by any person or facility required to be
licensed or certified but where the provider has not fulfilled the
requirements necessary to obtain the license or certification.

(10)  Neither the Department nor the state of Utah are
liable for injuries that may occur when a child is placed in child
care even if the parent receives a subsidy from the Department.

(11)  Foster care parents receiving payment from the
Department of Human Services are not eligible to receive CC.

(12)  Once eligibility for CC has been established,
eligibility must be reviewed at least once every six months.  The
review is not complete until the re-certification forms are signed
and returned to the local office.  All requested verifications must
be provided at the time of the review.  If the Department has
reason to believe the client’s circumstances have changed,
affecting either eligibility or payment amount, the Department
will reduce or terminate CC even if the certification period has
not expired.

R986-700-703.  Client Rights and Responsibilities.
In addition to the client rights and responsibilities found in

R986-100, the following client rights and responsibilities apply:
(1)  A client has the right to select the type of child care

which best meets the family’s needs.
(2)  If a client requests help in selecting a provider, the

Department will refer the client to the local Child Care Resource
and Referral agency.

(3)  A client is responsible for monitoring the child care
provider.  The Department will not monitor the provider.

(4)  A client is responsible to pay all costs of care charged
by the provider.  If the child care assistance payment is less than
the amount charged by the provider, the client is responsible for
paying the provider the difference.

(5)  In addition to the requirements for reporting other
material changes that might affect eligibility, outlined in R986-
100-113, a client is responsible for reporting a change in the
client’s need for child care, a change in the client’s child care
provider, and a change in the amount a provider charges for
child care, to the Department within 10 days of the change.

(6)  If a material change which would result in a decrease
in the amount of the CC payment is reported within 10 days the
decrease will be made effective beginning the next month and
sums received in the month in which the change was reported
will not be treated as an overpayment.  If the client fails to
report the change within 10 days, the decrease will occur as
soon as the Department learns of the change and the
overpayment will be assessed back to the date of the change.

(7)  A client is responsible for payment to the Department
of any overpayment made in CC.

(8)  Any client receiving any type of CC who is not
receiving full court ordered child support must cooperate with
ORS in obtaining child support from the absent parent.  Child
support payments received by the client count as unearned
income.  If a client’s case was closed for failure to cooperate
with ORS it cannot be reopened until ORS notifies the
Department that the client is cooperating.

(9)  All clients receiving CC must cooperate in good faith
with the Department in establishing paternity unless there is
good cause for not cooperating.

(10) If the client has failed to provide all necessary
information and the child care provider requests information
about payment of CC to the client, the Department is authorized
to inform the provider that further information is needed before
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payment can be determined.
(11) The Department may also release general information

to a provider regarding the status of or a delay in the payment of
CC.

R986-700-704.  Establishment of Paternity.
(1)  If ORS notifies the Department that a client is not

cooperating with the establishment of paternity, the client may
appeal to a Department ALJ by following the procedures for
hearings set forth in R986-100.

(2)  The ALJ will make a determination on the question of
whether or not the client is making a good faith effort to
cooperate based on the same criteria ORS uses in FEP cases.

(3)  The procedure and rules for establishing good cause for
not cooperating in the establishment of paternity are the same as
in R986-200.  If the client appeals both a good faith
determination and alleges good cause for not cooperating, the
ALJ will join the two issues together and make a decision on the
questions of good faith and good cause at the same hearing.

R986-700-705.  Eligible Providers and Provider Settings.
(1)  The Department will only pay CC to clients who select

eligible providers.  The only eligible providers are:
(a)  licensed and accredited providers:
(i)  licensed homes;
(ii)  licensed family group homes; and
(iii)  licensed child care centers.
(b)  license exempt providers who are not required by law

to be licensed and are either;
(i)  license exempt centers; or
(ii)  related to the client and/or the child.  Related in this

paragraph is as defined in R986-700-706(3).
(c)  homes with a Residential Certificate obtained from the

Bureau of Licensing.
(2)  All clients who were receiving child care prior to

January 1, 2001, will be granted a grace period in which to find
an eligible provider.  The length of the grace period will be
determined by the Department but in no event will it extend later
than June 30, 2001.

(3)  If a new client has a provider who is providing child
care at the time the client applies for child care assistance or has
provided child care in the past and has an established
relationship with the child(ren), but the provider is not currently
eligible, the client may receive child care assistance for a period
not to exceed three months if the provider is willing to become
an eligible provider and actively pursues eligibility.

(4)  The Department may, on a case by case basis, grant an
exception and pay for CC when an eligible provider is not
available:

(a)  within a reasonable distance from the client’s home.  A
reasonable distance, for the purpose of this exception only, will
be determined by the transportation situation of the parent and
child care availability in the community where the parent
resides; or

(b)  because a child in the home has special needs which
cannot be otherwise accommodated; or

(c)  which will accommodate the hours when the client
needs child care; or

(d)  if the provider lives in an area where the Department

of Health lacks jurisdiction, which includes tribal lands, to
provide licensing or certification; or

(5)  If an eligible provider is available, an exception may
be granted in the event of unusual or extraordinary
circumstances but only with the approval of a Department
supervisor.

(6)  If an exception is granted under paragraph (4) or (5)
above, the exception will be reviewed at each of the client’s
review dates to determine if an exception is still appropriate.

(7) License exempt providers must register with the
Department and agree to maintain minimal health and safety
criteria by signing a certification before payment to the client
can be approved.  The minimum criteria are that:

(a)  the provider be at least 18 years of age and physically
and mentally capable of providing care to children;

(b)  the provider’s home is equipped with hot and cold
running water, toilet facilities, and is clean and safe from
hazardous items which could cause injury to a child.  This
applies to outdoor areas as well;

(c)  there are working smoke detectors and fire
extinguishers on all floors of the house where children are
provided care;

(d)  there are no individuals residing in the home who have
felony criminal convictions, or misdemeanor convictions which
are offenses against a person, or have been subject to a
substantiated finding of child abuse or neglect by the Utah
Department of Human Services, Division of Child and Family
Services or a court;

(e)  there is a telephone in operating condition with a list
of emergency numbers located next to the phone which includes
the phone numbers for poison control and for the parents of
each child in care;

(f)  food will be provided to the child in care of sufficient
amount and nutritional value to provide the average daily
nutrient intake required.  Food supplies will be maintained to
prevent spoilage or contamination.  Any allergies will be noted
and care given to ensure that the child in care is protected from
exposure to those items; and

(g)  the child in care will be immunized as required by the
Utah Immunization Act and;

(h)  good hand washing practices will be maintained to
discourage infection and contamination.

(8) The following providers are not eligible for receipt of
a CC payment:

(a)  a member of household assistance unit who is
receiving one or more of the following assistance payments:
FEP, FEPTP, diversion assistance or food stamps for any child
in that household assistance unit.  The person may, however, be
paid as a provider for a child in a different household assistance
unit;

(b)  a sibling of the child living in the home;
(c)  household members whose income must be counted in

determining eligibility for CC;
(d)  a parent, foster care parent, stepparent or former

stepparent, even if living in another residence;
(e)  illegal aliens;
(f)  persons under age 18;
(g)  a provider providing care for the child in another state;

and



UAC (As of May 1, 2002) Printed:  August 2, 2002 Page 525

(h)  a provider who has committed fraud as a provider, as
determined by ORS or by a court.

R986-700-706.  Provider Rights and Responsibilities.
(1)  Providers assume the responsibility to collect payment

for child care services rendered.  Neither the Department nor the
State of Utah assumes responsibility for payment to providers.

(2)  A provider may not charge clients receiving a CC
subsidy a higher rate than their customers who do not receive a
CC subsidy.

(3)  The Department will pay related providers at the
exempt rate regardless of whether or not the provider has a
certificate or license.  Related under this paragraph means:
siblings who are at least 18 years of age and who live in a
different residence than the parent, grandparents, step
grandparents, aunts, uncles, or people of prior generations of
grandparents, aunts, or uncles, as designated by the prefix grand,
great, great-great, or great-great-great.

(4)  The provider is entitled to know the date on which
payment for CC was made to the parent and the amount of the
payment.

(5)  If a provider accepts payment from funds provided by
the Department for services which were not provided, the
provider may be referred for criminal prosecution.

(6)  Records will be kept by the Department for individuals
who are not approved providers and against whom a referral or
complaint is received.  Provider case records will be maintained
according to Office of Licensing standards.

R986-700-707.  Subsidy Deduction.
(1)  "Subsidy deduction" means a dollar amount which is

deducted from the standard CC subsidy for Employment
Support CC. The deduction is determined on a sliding scale and
the amount of the deduction is based on the parent(s) countable
earned and unearned income and household size.

(2)  The parent must pay the amount of the subsidy
deduction directly to the child care provider.

(3)  If the subsidy deduction exceeds the actual cost of
child care, the family is not eligible for child care assistance.

(4)  The full monthly subsidy deduction is taken even if the
client receives CC for only part of the month.

R986-700-708.  FEP, and Diversion CC.
(1)  FEP CC may be provided to clients receiving financial

assistance from FEP or FEPTP.  FEP CC will only be provided
to cover the hours a client needs child care to support the
activities required by the employment plan.  FEP CC is not
subject to the subsidy deduction.

(2)  Additional time for travel may be included on a case by
case basis when circumstances create a hardship for the client
because the required activities necessitate travel of distances
taking at least one hour each way.

(3)  Diversion CC is available for clients who have received
a diversion payment from FEP.  There is no subsidy deduction
for the months covered by the FEP diversion payment. If the
client is working a minimum of 15 hours per week in the two
months immediately following the period covered by the
diversion payment, the client is not subject to a subsidy
deduction until the third month after the period covered by the

diversion payment.

R986-700-709.  Employment Support (EC) CC.
(1)  Parents who are not eligible for FEP CC or Diversion

CC may be eligible for Employment Support (ES) CC. To be
eligible, a parent must be employed or be employed while
participating in educational or training activities.  Work Study
is not considered employment.  A parent who attends school but
is not employed at least 15 hours per week, is not eligible for ES
CC.

(a)  If the household has only one parent, the parent must
be employed a minimum of 15 hours per week.

(b)  If the family has two parents, CC can be provided if:
(i)  one parent is employed a minimum of 35 hours per

week and the other parent is employed a minimum of 15 hours
per week and their work schedules cannot be changed to provide
care for the child(ren).  CC will only be provided during the
time both parents are in approved activities and neither is
available to care for the children; or

(ii)  one parent is employed and the other parent cannot
work or provide child care because of a physical, emotional or
mental incapacity.  Any employment or educational or training
activities invalidate a claim of incapacity.  The individual
claiming incapacity must provide proof, by way of a report
signed by a medical doctor, doctor of osteopath or
licensed/certified psychologist, which states that:

(A)  the parent cannot work; and
(B)  the incapacity prevents the parent from caring for a

child; and
(C)  the incapacity is expected to last at least 30 days.
(2)  Employed or self-employed parent client(s) must make,

either through wages or profit from self-employment, a rate of
pay equal to or greater than minimum wage multiplied by the
number of hours the parent is working.  If the prevailing
community standard is below minimum wage, the employed
parent client must make at least the prevailing community
standard.

(3)  If a parent was receiving FEP or FEPTP, and their
financial assistance was terminated due to increased income,
and the parent is otherwise eligible for ES CC, the subsidy
deduction will not be taken for the two months immediately
following the termination of FEP or FEPTP, provided the client
works a minimum of 15 hours per week.  The third month
following termination of FEP or FEPTP CC is subject to the
subsidy deduction.

R986-700-710.  Income and Asset Limits for ES CC.
(1)  Rule R986-200 is used to determine:
(a)  who must be included in the household assistance unit

for determining whose income and assets must be counted to
establish eligibility, except a specified relative may not opt out
of the household assistance unit when determining eligibility for
CC.  The income and assets of the specified relatives in the
household must be counted;

(b)  what is counted as income and assets except one
automobile is exempt for each household member participating
in work and/or training if it is needed for employment, used for
transportation to and from that work and/or training or if the
client is living in the automobile. The asset limit for ES CC is
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$8,000 after allowable deductions; and
(c)  how to estimate income.
(2)  The following income deductions are the only

deductions allowed on a monthly basis:
(a)  the first $50 of child support received by the family;
(b)  court ordered and verified child support and alimony

paid out by the household;
(c)  $100 for each person with countable earned income;

and
(d)  a $100 medical deduction.  The medical deduction is

automatic and does not require proof of expenditure.
(3)  The household’s countable income, less applicable

deductions in paragraph (2) above, must be at, or below, 56
percent of the state median income.

(4)  Charts establishing income limits and the subsidy
deduction amounts are available at all local Department offices.

R986-700-711.  ES CC to Support Education and Training
Activities.

(1)  CC may be provided when the client(s) is engaged in
education or training and employment, provided the client(s)
meet the work requirements under Section R986-700-709(1).

(2)  The education or training is limited to courses that
directly relate to improving the parent(s)’ employment skills.

(3)  ES CC will only be paid to support education or
training activities for a total of 24 calendar months.  The months
need not be consecutive.

(a)  On a case by case basis, and for a reasonable length of
time, months do not count toward the 24 month time limit when
a client is enrolled in a formal course of study for any of the
following:

(i)  obtaining a high school diploma or equivalent,
(ii)  adult basic education, and/or
(iii)  learning English as a second language.
(b)  Months during which the client received FEP child

care while receiving education and training do not count toward
the 24 month time limit.

(c)  CC can not ordinarily be used to support short term
workshops unless they are required or encouraged by the
employer.  If a short term workshop is required or encouraged
by the employer, and approved by the Department, months
during which the client receives child care to attend such a
workshop do not count toward the 24 month time limit.

(4)  Education or training can only be approved if the
parent can realistically complete the course of study within 24
months.

(5)  Any child care assistance payment made for a calendar
month, or a partial calendar month, counts as one month toward
the 24-month limit.

(6)  There are no exceptions to the 24-month time limit,
and no extensions can be granted.

(7)  CC is not allowed to support education or training if
the parent already has a bachelor’s degree in a marketable
occupation.

(8)  CC cannot be approved for graduate study or obtaining
a teaching certificate.

(9)  In a two-parent family receiving CC for education or
training activities, the monthly CC subsidy cannot exceed the
established monthly local market rates.

R986-700-712.  CC for Certain Homeless Families.
(1)  CC can be provided for homeless families with one or

two parents when the family meets the following criteria:
(a)  The family must present a referral for CC from an

agency known by the local office to be an agency that works
with homeless families, including shelters for abused women
and children.  This referral will serve as proof of their homeless
state.  Local offices will provide a list of recognized homeless
agencies in local office area.

(b)  The family must show a need for child care to resolve
an emergency crisis.

(c)  The family must meet all other relationship, income,
and asset eligibility criteria.

(2)  CC for homeless families is only available for up to
three months in any 12-month period.  When a payment is made
for any part of a calendar month, that month counts as one of the
three months.  The months need not be consecutive.

(3)  Qualifying families may use child care assistance for
any activity including, but not limited to, employment, job
search, training, shelter search or working through a crisis
situation.

(4)  If the family is eligible for a different type of CC, the
family will be paid under the other type of CC.

(5)  When a homeless family presents a referral from a
recognized agency, the Department will, if possible, schedule
the application interview within three working days of the date
of the application.

R986-700-713.  Amount of CC Payment.
(1)  CC will be paid at the lower of the following levels:
(a)  the maximum monthly local market rate as calculated

using the Local Market Survey.  The Local Market Survey is
conducted by the Department and based on the provider
category and age of the child.  The Survey results are available
for review at any Department office through the Department
web site on the Internet; or

(b)  the rate established by the provider for services; or
(c)  the unit cost multiplied by the number of hours

approved by the Department.  The unit cost is determined by
dividing the maximum monthly local market rate by 137.6
hours.

(2)  An enhanced CC payment is available to clients who
are participating more than 172 hours per month.  The enhanced
subsidy cannot exceed $100 more than the maximum monthly
local market rate for the type of provider used by the client and
in no event can an enhanced subsidy payment exceed the
accredited center rate for infant care.  A two-parent family
receiving CC for education or training activities is not eligible
for the enhanced CC subsidy.

R986-700-714.  CC Payment Method.
(1)  CC payments to parents will be generated monthly by

a two-party check issued in the parent’s name and the chosen
provider’s name, except as noted in paragraph (2) below.  The
check is mailed to the client.  In the event of an emergency, a
payment up to a maximum of $125 can be made on the Horizon
card.  Emergency payments can only be made where a parent is
in danger of not being able to obtain necessary child care if the
parent is required to wait until the two party check can be
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issued.
(2)  CC payments to center providers licensed for 16 or

more children will be made by electronic benefit transfer (EBT)
either through a point of sale (POS) machine or interactive voice
recording (IVR) system.  The provider may elect which option
of EBT to use.  The provider must sign an agreement with the
Department’s contractor in order to be eligible to receive CC
payments. If the provider elects to use the POS method of
payment, the provider must lease a POS machine at the
provider’s own expense.  Providers paid at the nationally
accredited center rate will continue to receive the two-party
check.

(3)  In the event that a check is reported as lost or stolen,
both the parent and the provider are required to sign a statement
that they have not received funds from the original check before
a replacement check can be issued.  The statement must be
signed on an approved Department form and the signing
witnessed, and in some cases notarized, at a local office of the
Department.  If the provider is unable to come into a
Department office to sign the form, the form may be accepted if
the signature is notarized.  If the original check has been
redeemed, a copy of the check will be reviewed and both the
parent and provider must provide a sworn, notarized statement
that the signature on the endorsed check is a forgery.  The
Department may require a waiting period prior to issuing a
replacement check.

R986-700-715.  Overpayments.
(1)  An overpayment occurs when a client or provider

received CC for which they were not eligible.  If the Department
fails to establish one or more of the eligibility criteria and
through no fault of the client, payments are made, it will not be
considered to have been an overpayment if the client would
have been eligible and the amount of the subsidy would not
have been affected.  If the eligibility criteria is cooperation with
ORS and the client is not in compliance, through no fault of her
own, even if the client refuses to cooperate at the time the
mistake is discovered, payments made prior to the discovery of
the mistake are not considered to have been an overpayment.

(2)  If the Department has reason to believe that a CC
overpayment has occurred, a referral for collection will be made
to ORS.

(3)  If ORS determines that the overpayment was because
the client committed fraud, including forging a provider’s name
on a two party CC check, the client will be disqualified from
further receipt of CC:

(a)  for a period of one year for the first occurrence of
fraud;

(b)  for a period of two years for the second occurrence of
fraud; and

(c)  for life for the third occurrence of fraud.
(4)  If a client receives an overpayment but was not at fault

in creating the overpayment, the client will be responsible for
repayment but there is no disqualification or ineligibility period
even if the client is considered by ORS to be not cooperating in
repayment.

(5)  If ORS determines that the client was at fault in the
creation of an overpayment for any reason other than fraud in
paragraph (3) above, the client will be given an opportunity to

repay the overpayment without a disqualification or ineligibility
period for the first occurrence.  If there is a second fault
overpayment for reasons other than fraud in (3) above and the
first overpayment has not been paid off, the client will be
ineligible for CC until both overpayments have been satisfied.
If the second overpayment occurred after the first overpayment
was repaid in full, the second overpayment will not result in
disqualification or ineligibility.

(6)  If the client does not cooperate with ORS in its
investigation or collection efforts, the Department will terminate
CC upon notification from ORS that the client is not
cooperating.

(7)  These disqualification and ineligibility periods are in
lieu of, and not in addition to, the disqualification periods found
in R986-100-117.

(8)  If the Department has reason to believe an
overpayment has occurred, a referral to ORS has been made,
and it is likely that the client will be determined to be
disqualified or ineligible as a result of the overpayment,
payment of future CC may be withheld, at the discretion of the
Department, to offset any overpayment which may be
determined by ORS.

R986-700-716.  CC in Unusual Circumstances.
(1)  CC may be provided for study time, to support clients

in education or training activities if the parent has classes
scheduled in such a way that it is not feasible or practical to pick
up the child between classes.  For example, if a client has one
class from 8:00 a.m. to 9:00 a.m. and a second class from 11:00
a.m. to noon it might not be practical to remove the child from
care between 9:00 a.m. and 11:00 a.m.

(2)  An away-from-home study hall or lab may be required
as part of the class course.  A client who takes courses with this
requirement must verify study hall or lab class attendance.  The
Department will not approve more study hall hours or lab hours
in this setting than hours for which the client is enrolled.  For
example:  A client enrolled for 10 hours of classes each week
may not receive more than 10 hours of this type of study hall or
lab.

(3)  CC will not be provided for private kindergarten or
preschool activities when a publicly funded education program
is available.

(4)  CC may be authorized to support employment for
clients who work graveyard shifts and need child care services
during the day.  If no other child care options are available,
child care services may be authorized for the graveyard shift or
during the day, but not for both.

(5)  CC may be authorized to support employment for
clients who work at home, provided the client makes at least
minimum wage from the at home work, and the client has a need
for child care services.  The client must choose a provider
setting outside the home.

(6)  On a case-by-case basis, the Department may fund
child care for children with disabilities at a higher rate if the
needs of the child and provider necessitate.  To qualify for the
higher rate DSPD or another Department approved entity must
first determine that the child care provider has additional
ongoing costs in caring for the child. The Department may set
different income eligibility criteria for clients with children
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determined to need consideration under this paragraph.  The
income eligibility rate is available at all Employment Centers.

KEY:  child care
April 9, 2002 35A-3-310


